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RAM NARAIN 
VETEUS 
JOKHAI RAM AND OTHERS. * 


Penal Code—Act XLV of 1860—section 206—Transfer of a deores subject to 
attachment—not fraudulent. 


There is nothing to prevent a judgment-debtor from disposing of his 
interest in an attached debt. The court should not presume a fraudulent 
intention because he does what he is entitled to do. 

CRIMINAL REVISION AGAINST THE ORDER of A. W. Trethewy, 
Esq., District Judge of Cawnpore, setting aside the order of Babu 
Ishri Prasad, Subordinate Judge of Cawnpore. 


The material facts of the case are as follows :— 

-Jokhai Ram and others obtained a money-decree against Ram 
Narain and others, and attached a certain debt due to Ram 
Narain from one Janki Das on account of some partnership 
business. Ram Narain brought a suit for the amount due from 
Janki Das and obtained a decree. The next day after the decree 
was passed, Ram Narain assigned it to one Ram Charan with- 
out mentioning the subsisting attachment under Jokhai Ram’s 
decree. Jokhai Ram and others applied under section 195 of 
the Code of Criminal Procedure for sanction to prosecute Ram 
‘Narain under section 206 of the Indian Penal Code. The 
Subordinate Judge refused to grant sanction but the District 
Judge granted it. - 

Ram: Narain applied for revision of the order. 


Gulzart Lal (with him Satya Chandar Mukerji), for the peti- 
tioner, submitted that the facts disclosed no offence under section 
206 of the Indian Penal Code. The sale of the decree to Ram 
Charan could not possibly affect the rights of the attaching 
creditors. The assignment could not prevent the property from 
being taken in execution of the decree. Besides the attachment 

* Criminal Revision No. 432 of 1905. 
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CRIMINAL. 


1905. 
——~ 
Ram NARAIN 


v. 
JOKHAI RAN. 


Richards, J, 


ORIMINAL. 


1905. 
y 


Nov. 3. 
AIKMAN, J. 


————— 





HIGH COURT. [A. L. J. R- 


under section 268 of the Code of Civil Procedure did not carry 
with it any prohibition against alienation. 

Alston, for the opposite party, argued that under section 206 
merely an intent to prevent the property from being taken in 
execution is necessary. It was quite immaterial whether the 
assignment in question would legally have that effect or not. It” 
was like the case of a thief putting his hand into an empty pocket. 
The fact that the decree was assigned the next day after its 
being passed and that it was transferred for a very inadequate 
price showed that the assignment was fraudulent. 

The following judgment was delivered by 

RIOHARDS, J.—In granting the sanction for prosecution the 
District Judge has proceeded on an erroneous view of thelaw. It 
is admitted that the assignment of the decree was in law wholly 
ineffectual as against the decree-holders who had attached the debt. 
Every fact that has been alleged is entirely consistent with inno- 
cence, in fact, I may say more consistent with innocence than guilt. 
The judgment-debtor had sold a decree for a large amount for 
considerably less than half its amount in cash. There is nothing 
whatever in law to prevent a judgment-debtor from disposing 
of his interest such as it may be in an attached debt. The 
Court has no right to presume a fraudulent intent because a 
person does what he is legally entitled to do. In my opinion 
the decision of the Subordinate Judge of Cawnpore was quite 
correct ; the order of the District Judge must be set aside. 

G. L. j Sanchon quashed. 





BALDEO PRASAD aynp oTHERs 
VETSUS 
KING-EMPEROR.® 
Criminal Procedure Oode (Act V of 1898), sections 285 and 403—previows 


conviction for offence under section 365 of the Indian Penal Oode— 
Subsequent trial for abduction not barred. 


Where under a charge under section 365 of the Indian Penal Code a 
conviction is had, a subsequent trial for abduction`is not barred by 
section 403 of the Code of Criminal Procedure, the case being one which 
falls under section 235, sub-section (1). 

CRIMINAL APPEAL against an order of E. O. E. Leggatt, Esq., 
Sessions Judge of Bareilly. 
The facts and argument appear from the judgment. 
Satya Chandra Mukerji, for the appellant. 
Government pleader Ghulam Mujtaba), for the Crown. 
°Or, A. No. 685 of 1905. 


VOL. I} HIGH COURT. 


The following judgment was delivered by, 

AKNAN, J.—The nine appellants have been convicted of 
abducting Musammat Kulla with intention to cause her to be 
secretly and wrongfully confined and have been sentenced to 
five years’ rigorous imprisonment each, under section 365 of 
“the Indian Penal Code. Musammat Kulla was the widow of one 
Gulab Rai. After Gulab Rai’s death she continued to live 
for sometime in the house of her step-son, Nitanand, one of 
the appellants. She afterwards left that house and took up her 
abode with one Merai Kurmi of the same village with whom 
she had contracted an intimacy and to whom she bore a child. 
It is stated that she went through a form of marriage with Merai. 
This was resented by her step-son and her husdand’s relations. 
On the 80th September, 1902, the appellants attacked Merai’s 
house, inflicted a beating on him and his two brothers and 
carried off Kulla and her child to Nitanand’s house. For this 
attack on Merai and his brothers the accused were previously 
prosecuted and convicted; they were not then charged with 
the abduction of Kulla, probably because Kulla could not be 
traced. Kulla’s brother and Merai bave since tried in vain 
to discover the woman’s whereabouts. As no trace of her could 
be found, the brother has instituted the present prosecution. 
In arguing the appellants’ case their learned pleader contended 
that as the accused might on the facts elicited in the former 
trial have been then charged with the offence of which they 
have now been convicted the previous trial is, under the provisions 
of section 403 of the Code of Criminal Procedure, a bar to their 
being tried again on this occasion. I am unable to sustain this 
plea. In my opinion the case was one falling under section 235, 
sub-section (1) of the Code, and therefore having regard to sub- 
section (II) of section 403 the previous trial is not a bar to the 
present prosecution. This disposes of the legal argument. 

It was argued on the merits that the conviction of the appel- 
lants is-against the weight of evidence. I have considered the 
evidence, and in my opinion the learned Judge gives good reasons 
for believing the evidence of the witnesses for the prosecution, 
which, if true, amply substantiates the charge. I was addressed 
also on the question of sentence, but looking to the fact that 
no trace of the missing woman has been found since she was 
carried off by the accused upwards of two years ago, I am 
not prepared to interfere. If the woman has not been made 
away with, her whereabouts are being concealed. For the above 
reasons I dismiss the appeal. Appeal dismissed, 
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CIvit. . TIRBENI SAHAI 
1905. versus 
Syn ; ae 
Nov. 9. MAHOMED UMAR anp oruers.* 
Srantey, C.J. Hindu Law—Mitakshara—Vested right by birth, divestiture of—Supervening 
Borxitr, J. insanity. 


inal teinn arte 


Where a Hindu governed by the Mitakshara had become entitled by 
birth-right to a share in ancestral property, the fact that insanity super- 
vened would not divest him of the interest so acquired. 


Deo Kishan v. Budh Prakash, LL. R., 6 Al, 509, (F. B.) applied. 


Seconp APPEAL against the decree of C. Steel, Esq., District 
Judge of Shahjahanpur, confirming the decree of Syed Hidayat 
Ali, Munsif of East Budaon. 

Suit for declaration of title and possession of immoveable 
property. l 

Tribeni Sahai and Ganga Dyal’ were the sons of and members 
of a joint family with their father Sohan Lal. The family was 
in possession of some property which was ancestral and some 
had been acquired in 1894 and 1898. Tirbeni Sahai became 
insane at the age of 30, in or about 1888, and Sohan Lal died 
in 1901. Certain creditors of Ganga Dyal, having obtained a 
decree against him, brought the property to sale and purchased 
it themselves. Thereupon, Tirbeni Sahai brought a suit for a 
declaration of proprietary title in respect of a half share in the 
property and for possession thereof. 

The Court of first instance found that (1: Soban Lal and his 
sons were joint, and (2) the plaintiffs insanity was not congenital. 
It then discussed the following authorities : 

J. N. Bhattacharya’s Commentartes on Hindu Law, ed. 1, p. 229, 

Deo Kishan v. Budh Prakash, [1883] I. L. R., 5 All. 509, 

Badhnarain Singh v. Omrao Singh, [1870] 13 M, I. A., 519, 

Dwarka Nath v. Mahendra Nath, [1872] 9 B. L. R., 198, 

Ram Sahye v. Laljee Sahye, [1881] L L. R., 8 Cal, 149, 

Ram Seonder Roy v. Ram Sahye [1882] I. L. R., 8 Cal., 919, 
and, following the last two cases, dismissed the suit. 

The District Judge, on appeal, referred to Mayne’s Hindu 
Law, ed. 6, section 594, ar d agreed with the Munsif. He 
observed, 


Famed 


8, A. No. 13 of 1904. 


VOL. TL) HIGH COURT. 5 


“ On his birth, I think he (Tirbeni Sahai) got a vested interest Civit. 
in it (the ancestral property) but only as being his father’s son. 1905. 
He only got an interest in the property then and the property — 
could not have vested in possession in him till his father’s death pa oe 
aat which time the succession opened and he was by reason of Manone Unan: 
lunacy unable to offer the oblations and so could not succeed = 
his father and take the property.” 


Plaintif appealed. 


5. C. Banerji, for the appellant, submitted that the Judge 
below had completely misconceived the Mitakshara law. A son 
by birth takes a vested interest in the ancestral property and 
this interest cannot be affected by any disqualification which 
arises subsequently. Whether property was acquired by birth 
‘or inheritance or partition, the principle applicable was the same, 
viz., property once vested can not be divested. He referred to, 
as analogous cases,— 

Deo Kishan v. Budh Prakash, [1883] I. L. R., 5 A1., 509 (F. B.) 

Nehalo v. Kishan Lal, [1879] I. L. R., 2 AN., 150 (F. B.) 
Moniram Kolita v. Kery Kolitany, [1880] L. R., 7 I. A, 115. 
Banku v. Puttamma, [1890] I. L. R., 14 Mad., 289, 294. 


M. M. Malaviya, for the respondents, relied upon 

Ram Sahye v. Lalji Sahye, [1881] I. L. R., 8 Cal, 149, 152, 

Ram Soonder Roy v. Ram Sahye, [1882] I. L. R., 8 Cal., 919, 922, 
and contended that the plaintiff was not now entitled to sue for 
partition, and so was not competent to maintain this suit. The 
plaintiff did not by birth take any specific share, and before 
any such share was allotted to him by partition he became in- 
competent under the law to claim or take any- such share. 
Lunacy had the same effect as civil death. Ho also referred to 

Mayne on Hindu Law and Usage, ed. 6, pp. 783, 634. 

Wooma Pershad v, Srish Ohunder Prochundo [1884] I. L. R., 10 Oal., 639. 


S. O. Banerji, in. reply, discussed 
Mitakshara, pt. I, ch. 21, section 10, p. 6, 
and referred to 
Abtlakh Bhagat v. Bhekhi Mahto, [1895] I. L. R., 22 CaL, 864, 8 70. 
O. A. V. 
The folowing judgment was delivered by 
SraxNrey, C. J.—The question raised in this appeal appears Stanley, O. J. 
to us to be concluded by a ruling of a Full Bench of this Court- g 
in the case of Deo Kishan v. Budh Prakash(:). In that case it 
was held that a person is disqualified under the Hindu Law from . 
' succeeding to property if he be insane when the succession 
(1) [1883] I. L. R., 5 All, 509. 
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Civil. opens, whether his insanity is curable or incurable, but when 
1905. property has once vested by succession in a person, his subse- 
—— quent insanity will not be a ground for its resumption, In the 


SEE Samat case before us it is admitted that the plaintif-appellant was not 
Manouvep Uyar. insane at the time when he became entitled by birth-right to a. 
share in the property which is the subject matter of this suit. 
_ According to the ruling to which we have referred the fact that 
insanity supervened would not divest the interest which the 
plaintiff had so acquired by birth-right. The case of Deo Kishan 
v. Budh Prakash (°) does not appear to have been brought to the 
notice of either of the Judges of the Courts below(?). If it had 
been, their decision would probably have been different. We 
therefore allow the appeal, set aside the decrees of both the lower 
Courts and remand the suit to the Court of first instance, through 
the learned district Judge, with directions that it be replaced in 
the file of pending suits and be disposed of according to law. 
This remand is ordered under the provisions of section 562 of 
the Code of Civil Procedure, as the suit was determined upon a 
preliminary point. Costs here and hitherto will abide the event. 
S, 0. B. Appeal decreed—Cause remanded. 
(1) [1888] L L. R., 5 AIL, 509. 


Stanley, O. J. 





Crvin. BHAIRO 
1906. 5 z> MENSIS 
Pee: RAM CHARAN anD orHers.* 
ec. D. 
Joint decree for costs satished by one judgment-debtor— suit for contri- 


— rE 


BANERI, J. ' bution—Provincial Small Cause Oourts Act, art. 41, sch. ii, 


Rrowanns, J. Where a joint decree for costs was executed against and satisfied by 
one of the judgment-debtors who subsequently sued the others for contri- 
bution in the Court of Small Causes and the plaint was returned for 
presentation in the proper Court, Held, that art. 41, Sch. ii of the 
Provincial Small Cause Courts Act did not exclu de the suit from the 
cognizance of that Court, the class of suits so excluded being specified in 
that article. 

REFERENCE made by G. A. Paterson, Esqr., ‘District Judge of 
Benares. | 

The facts appear from the following order of reference :— 

A decree for ejectment and costs of a suit was obtained against 
the parties jointly. The decree for costs was put into execution 
and was then satisfied by the plaintiff (the appellant here) 
alone. The plaintiff sued the other persons against whom the 
joint decree was passed for contribution. The suit was first 

Mis. 299 of 1905. 
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instituted in the Court of Small Causes, but the Judge of that 
Court, on the objection taken by the defendants, returned the 
plaint for presentation to the proper Court. The suit was then 
brought in the Court of the Munsif. There the defendants, not- 
withstanding that it was on their objection that the Court of Small 
Causes had declined jurisdiction, contended that the suit was 
cognizable by the Court of Small Causes and that the Munsif had 
no jurisdiction. To this contention the Munsitf has given effect. 

In my opinion, in view of Ram Parshad v. Arjanand(*) and 
Bishvanath Shah v. Naba Kumar(*) the Munsif was right in 
holding that the suit is cognisable by the Court of Small Causes 
alone. In view, however, of the fact that the Court of Small 
Causes has already declined to entertain the suit, and to avoid 
the possibility of any objection being taken to its now exercising 
jwisdiction while its former order remains in force, I have been 
. asked to refer the question under the provisions of section 646 
of the Code of Civil Procedure. 

To avoid the possibility of any injustice and hardship to the 
plaintiff appellant, [, for the above reasons, make the reference. 

Neither party was represented in the High Court. 


The judgment of the Court was delivered by 

BanenJi, J.—This is a reference made by the District Judge 
of Benares under section 646 of the Code of Civil Procedure. It 
appears that a decree for costs was made against the plaintiff 
and the defendants. The plaintiff having Paid the costs brought 
the present suit for contribution against the defendants. The 
Judge of the Court of Small Causes returned the plaint for 
presentation in proper Court, being of opinion that the suit was 
excluded from the cognisance of that Court by article 41, sch. I 
of the Provincial Small Cause Courts Act. In our opinion this 
was not a suit of the description mentioned in that article or in 
any other article of the schedule. The schedule does not exclude 
every suit for contribution from the cognisance of the Court of 
Small Causes, but specifies the classes of suits for contribution 
which are so excluded. The present suit manifestly does not 
come under any of these classes, and was, therefore, cognisable by 
the Court of Small Causes. This view is supported by the ruling 
in Bishvanath Shah v. Naba Kumar(*). We accordingly set aside 
the order of the Court of Small Causes returning the plaint, and 
direct that Court to receive back the plaint and try the suit. 


X. Order accordingly. 
(1) [1890] 10 A. W. N., 161. 


(2) [1888] I. L. R., 15 Oal., 713. 
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TIRKHA AND OTHERS,” 


Execution of decree—Laimitation Act (XV of 1877), art. 179, el. ii, 
sch. 1i—effect of remand under section 062, Civil Procedure Oode. 


A suit was dismissed by the court of first instance. The decree wns 
reversed and the case was remanded by the appellate court. After 
remand the suit was decreed by the Court of First Instance on the 21st of 
September, 1897, but it was dismissed by the appellate court. The High 
Court on further appeal remanded the suit for trial. After this remand 
one of the defendants died and no legal representatives having been brought 
upon the record the appeal abated on the 5th June, 1902, and the decree of 
the 21st September, 1897, was affirmed. Application for execution was 
made on the 19th January, 1904. Held that the decree of the appellate 
court gave a fresh start for the computation of limitation. The decree 
of the court of first instance which had been set aside by the appellate 
court could not be executed so long as the decree of the latter court 
subsisted. It was only when that decree was set aside by High Court 
that the decree of the court of first instance revived. The present appli- 
cation was within three years of the High Court decree. ~- 


Secon Apprat from an order of A. C. Chatterji, Esq., Addi- 
tional Judge of Saharanpur, reversing an order of Babu Sheo 
Prasad, Munsif of Kairana. 


Application for execution of decree. 

The facts of the. case sufficiently appe from the judgment 
of the Court. 

Ghulam Mujtaba, for the appellant. 

Sarat Chandra Chaudhrt (for J. N. Chaudrz), for the respondents. 

The following judgment was delivered by 

BanerJi, J.—This is an appeal from an order of the lower 
appellate Court dismissing the appellant's application for execu- 
tion on the ground that it was barred by limitation. In order 
to understand the position of the parties it is necessary to state 
the following facts. The plaintiff decree-lolder brought a suit 
for possession of a share in a house. The Court of first instance 
dismissed the suit on the 24th of December, 1896. The decree 
of that Court was set aside in appeal, and the case was remanded 
under section 562 of the Code of Civil Procedure on the 4th of 
August, 1897. The Court of first instance after remand decreed 

* E. N. A, 842 of 1905. 
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the claim on the 21st of September, 1897. An appeal preferred 
from this decree by the defendant, prevailed in the appellate 
Court, which dismissed the suit on the 26th of August, 1898. 

Upon second appeal to this Court the decree of the Court below 
dismissing the suit was set aside on the 30th of January, 1901, 

and the case was remanded to the lower appellate Court under 
section 562 of the Code. After the remand one of the defendants 
died. No legal representative of the deceased having been 
brought on the record, the Court held on the 5th of June, 1902, 
that the appeal had abated and it passed a decree which in terms 
' affirmed the decree of the Court of first instance, dated 21st Sep- 
tember, 1897. On the 19th January, 1904, the present application 
for execution was made. The judgment-debtors objected that 
execution was barred by limitation. The Court of first instance 
over-ruled the objection but the lower appellate Court allowed 
it. It held relying upon the-ruling of this Court in Fazal Husain 
v. kaj Bahadur(’) that an order by which an appeal abates is 
not the final decree or order contemplated by article 179, section 
II of the Limitation Act. Ido not deem it necessary to express 
any opinion as to the correctness or otherwise of that view, inas- 
much as in the present case the decree made on the 5th of June, 
1902, in terms affirmed the decree of the Court of first instance, 
dated 21st September, 1897. That decree is a final decree of the 
appellate Court within the meaning of article 179 and gave ihe 
decree-holder a new start for the computation of limitation. 
Further, the decree of the Court of first instance which had been 
set aside by the appellate Court could not be executed so long 
as the decree of the latter Court subsisted as a decree binding 
upon the parties. It was only when that decree was set aside 
by this Court that the decree of the Court of first instance re- 
vived and became capable of execution. This was on the 30th 
of January, 1901, and the present application was made within 
three years from that date. If I were to hold otherwise, the 
result would be: that a person in the position of the present 
decree-holder would have no remedy for the enforcement of the 
decree granted to him. The decree-holder could not, as I have 
said above, apply for execution of the decree of the Court of first 
instance after it had been set aside by the lower appellate Court, 
and if the second appeal from that decree and the proceedings sub- 
sequent to remand made by this Court remained pending for more 
than three years as they did in the present instance, he could 


not have any opportunity of applying for execution within three 
(1) [1897] L L. R., 20 AN., 124. 
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years from the date of the decree of the Court of first instance. 
I think in a case like this, the decree-holder is entitled to execute 
his decree within three years from the date on which it became 
capable of execution. As the present application was made 
within the period of three years from such date, it is not time- 
barred. I accordingly allow the appeal, set aside the decree of 
the Court below and restore that of the Court of first instance 
with costs in all Courts. 


J. B. L. Appeal allowed. 


ttre 


SHAM LAL AND OTHERS 
VETSUS 


GANESHI LAL.® 


Hindu law—Liabtlity of son—Sutt on a pro-note against father and 
son—son exempted from lsability—decree against father—eubsequent 
suit by son to recover property sold in execution of that deores against 
father. 


Where in a suit brought against a father and son upon a promissory 
note the son was exempted from liability on the ground that he was not a 
party to the pro-note and the detree was passed against the father alone, 
the decree-holder attached and sold property in which the son had an 
interest. Held, upon a suit brought by the son to recover his share in 
the property, there being no suggestion that the pro-note had been 
executed for immoral purposes, that his exemption had the effect of 
placing him in the same situation as if he had not been impleaded at 
all in the former suit, that is, it left him liable as a Hindu son to pay 
any debts of his father not shown to be tainted with immorality. 


AppraL under section 10 of the Letters Patent against a 


J judgment of BANERJI, J., reversing a decree of M. Maula Baksh, 


Subordinate Judge of Aligarh. 


The facts of the case were as follows:—One Kishan Lal, 
father of the respondent, borrowed money from one Jainti Prasad 
upon a promissory note. Jainti Prasad sued Kishan Lal and his 
minor son to recover the money so borrowed. The respondent 
pleaded, inter alia, that as he was not a party to the rugga, the 
suit ágainst him should be dismissed. This plea prevailed, and 
Ganeshi Lal was ‘exempted from the claim’ of Jainti Prasad. 
A decree was, however, passed against Kishan Lal and the whole 
of the family property, including the respondent’s share, was 


jt wold.and was purchased by the defendants. The respondent, 


* 
o 


”_ 


My 
t 
+ 


'thëreupòn, brought the present suit for recovery of possession 
„of his skie’merely on the ground that as he had been exempted 
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from Jainti Prasad’s claim, his share in the family property 
could not be sold. The Courts below dismissed the suit, but 
their decrees were reversed on second. appeal. 


Defendants appealed. 


» Motilal Nehru (with him M. M. Malaviya and Mohan Lal Nehru), 
for the appellants contended that the respondent was exempted 
simply on the ground that there was no cause of action against 
him. ‘The claim was on a contracttecmrbtebthe respondent was 
not a party and the suit oF fe HIRE AYER pr De ly dismissed. 
There was no question in / thd Ee as to to The i; ability of the 
family property to the clh i: Jainti- ‘Prasad. ` ‘ihe order of 
exemption of family propé pA “any; was ult aroj es. The 
son was bound to pay thé Siu debt. dy” Ng: ‘question of 
the immorality of the debt beig ged cil Kqcstiit ought to be 
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aan Singh v. Bhup Singh [1904] I. L. R., 27 AVN., 16. 


E? Prasad, for the respondent, submitted that Ganeshi Lal 
was a minor at the date of the previous suit. He could not be 
made personally liable to the claim. His liability arose as the , 


son of his father, Kishun Lal. His exemption from the dectec” 


meant the exemption of his share of the family property. The 
decree was not appealed against and became final and the share 
of Ganeshi Lal in the joint ancestral property could not be: sold 
in execution of the decree. Ee 


The judgment of the Court was delivered by p oe 
STANLEY, C. J.—This is an appeal under section 10 of the. 


Letters Patent against a decree of a learned Judge of this Court. 


allowing an appeal from the decree of the District Judge which ` 


affirmed a decree of the Court of first instance. The facts out of 
which the litigation arose are shortly as follows :— 
Kishun Lal, the plaintiffs father, borrowed a sum of Rs. 300 
odd from one Jainti Prasad and gave a rugga or promissory note 
as security for the loan. Jainti Prasad brought a suit on foot of 


this note and impleaded not merely: the executant of the note - 


but also his minor son, the plaintiff. On behalf of the son a 
defence was raised that he was no party to the note and that 
therefore the suit could not properly be decreed as against him. 
The Court properly acceded to this defence and dismissed the 
suit as against him. As there appears to be some misc 
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not liable to pay the plaintif’s claim “when he was not a privy 
to the pro-note debt contract,” that is, that he being no party 
to the rugqa, a decree could not properly be passed against 
him. Accordingly the Munsif exempted Ganeshi Lal from plain- 
tiff’s claim. In other words he dismissed the suit as against 
Ganeshi Lal. A decree, however, was passed against the father, ° 
and in execution the assignee of that decree caused a portion o 
joint family property to be sold. 

The present suit was thereupon instituted by Ganeshi Lal to 
have it declared that the decree so obtained could not be properly 
executed against his interest in the family property in view of 


‘the fact that the suit upon the rugga had been dismissed against 
. him. Both the Court of first instance and the lower appellate 


Court held that there was no force in his contention ; that 
Ganeshi Lal was liable as a Hindu son to pay his father’s debt 
unless that debt was tainted with immorality; there was no 
suggestion in this case that there was any immorality. 

A second appeal was preferred from the decrees .of the lower 
Courts to this Court, and the learned Judge before whom the. 
appeal came for disposal reversed the decrees of the Courts 
below, holding that in view of the dismissal of the suit upon the 
rugga as against the son, not merely was he personally exempted 
from liability in respect of the debt but that his interest in the 
family property could not be sold in execution of the decree 
passed against his father. The learned Judge says :—“ The Court 
exempted the plaintiff, Ganeshi Lal, from liability from the debt 
and made no reservation that such exemption should extend 
only to his person and personal property other than the joint 
family property. The effect of his being exempted from liability 
was to dismiss the suit against him, so that the decree which was 
passed in that suit could not be enforced against him, or any 
property in which he had any interest. His share in the joint 
family property therefore could not. under that decree be sold.” 
We are unable to agree with the learned Judge in the conclusion 
at which he so arrived. In the first place we do not think that 
it was necessary for the Court below in dismissing the claim 
against Ganeshi Lal to make any reservation to the effect that 
such exemption should extend only to his person and personal 
property. It was quite sufficient for the Court to say that 
Ganeshi Lal not being a party to the rugga could not be made 
personally liable for it. Then the learned Judge says that the 
effect of his being exempted from liability was to dismiss the 
suit against him, That is so, but the learned Judge goes on to 


t 
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say that the effect of this was that any decree which might be 
passed in that suit “could not be enforced against him on any 
property in which he had any interest.” We think that this 
was not the effect of the decree. In our judgment it left the 
son exactly in the position in which he would have been if he 
had never been impleaded in that suit, that is, it left him liable 
as a Hindu son to pay any debts of his father not shown to be 
tainted with immorality. As we have already said, there is no 
suggestion that the debt, which was contracted by the father, 
the subject-matter of the litigation, was contracted for immoral 
purposes. We therefore must allow this appeal, set aside the 
decree of the learned Judge of this Court and restore the decree 
of the lower Court. The respondent must pay the costs of this 
appeal and also the costs of the appeal to the learned Judge of 
this Court. The costs will include fees on the higher sclale. 
x . Appeal decreed. 





In re CHAURASI. 
CHAURASI 
versus 


RAMA SHANKAR AND anotuEr,* 
Oriminal Procedure Code (Act V of 1898), section 145, sub-section (?)— 
Muhwa crop—moveable property. 


The words “ crops or other produce of land ” used in sub-section (2) of 
section 145, Code of Criminal Procedure, mean crops or produce attached 
to land, in other words, growing crops or produce. -~ 
- Anund Maji Dabta v. Shurnomajt, I. L. R. 13 Oal., 179, followed. 

Hence Muhwa crops which had fallen from the trees and been actually 

collected and removed are moveable property and an order made under 
section 145 was bad in law. 


CriainaL Revision against the order of the Deputy Magistrate 
of Gorakhpur. i 

The material facts appear from the judgment. 

L. M. Banerji, for the appellant. 

M. L. Agarwala, for the Crown. + 

The following judgment was delivered by 

Rronarps, J. In this case the Magistrate has made an order 
supposed to be under the provisions of section 145 of the Code of 
Criminal Procedure. Certain parties were disputing about their 
rights to Muhwa crop which at the date of the order of the Magis- 


trate, had been collected, saved and also removed from the place 
*Qriminal Revision No. 572 of 1905. 
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Criuinat. where it grew. He has come to the best conclusion he could as 
1905. to the actual possession of this crop and has made an order for the 
—— distribution of the crop between the parties in proportion to 

ou their respective shares. The section 145 is the first section of 

Raua Suanxaz. the Chapter in the Code of Criminal Procedure which deals with, 
the disputes as to immoveable property; the sub-section pro- 
vides :—“ For the purposes of this section the expression, “land - 
or water ” includes buildings, markets, fisheries, crops or other 
produce of land, and the rents or profits of any such property.” 
It is contended by the applicant that Muhwa crop which had 
fallen from the trees on which it grew and which had been col- 
lected and actually removed from the land could not properly 
be a crop or produce of land within the meaning of the section, 
and in support of the contention the case of Anund Moyt Dabia 
y. Shurnomoyt’’ has been cited in which it was held that the. 
crop or produce of land must mean crops or produce attached 
to land, in other words, growing crops or produce. In my 
opinion the section is a very beneficial one, and I should always 
be desirous of giving its provisions a liberal interpretation. 
However, I am satisfied that under the circumstances of the 
present case the Magistrate had no power to make the order 
he did. I accordingly must set aside the. order of the Magis- 
trate. 

X. Order quashed. 

(1) [1885] I. L. R., 13 Cal, 179. 
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TAGE. KING-EMPEROR 
a DETSUS 


vile DHARAM SINGH.® 


Knox, J. Criminal Procedure Code (Act V of 1898)—Summons case—Commsiment 
to Oourt of Sessions—quashed. 


Where a person was committed for trial to the Court of Session on charges 
under sections 352 and 447 of the Indian Penal Code by the Magistrate, 
held, that the commitment should be quashed, first, because there is no 
warrant for such commitment, it being a summons case,-and, secondly, 
because the Magistrate can adequately punish the offender. 


CRIMINAL Rererence by H. J. Bell, Esq., Sessions J udge of 
Aligarh. . 

The facts are as follows :—An affray or riot occurred between 
a zamindar’s men on one side and a tenant’s party on the other. 
One of the tanant’s party was killed and three were injured. Of 


the zamindar’s party four were injured. The tenants had been 
© Criminal Reference No. 611 of 1905. 
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ejected from their holding and the zamindar had taken posses- 
sion. His servants were weeding crops sown in the land. The 
tenants interfered and a fight ensued in which the zamindar’s 
party were victorious. The police sent up both parties for trial. 
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The Magistrate committed for trial four of the zamindar’s party Duanax S SINGH. 


under sections 304 and 325 of the Indian Penal Code on the 
ground that they had exceeded their right of private defence. 
He also committed for trial Dharam Singh, one of the tenants on 
charges under sections 352 and 447 of the Indian Penal Code, 
finding that he was the aggressor and trespassed on the land and 
assaulted one of the zamindar’s party and so provoked the affray 
or riot which ensued. His reason for committing was that it was 
desirable to have both cases tried together. The Sessions Judge 
- tried and acquitted the persons charged under sections 304 and 
325 of the Indian Penal Code and referred this matter to the High 
Court. The material portion of the order of reference was as 
follows :—‘‘I recommend that the commitment to Sessions of 
Dharam Singh under sections 352 and 447 of the Indian Penal 
Code be quashed as neither charge is triable by the Court of 
Sessions, and the maximum punishment, both of imprisonment 
and of fine, are within the power of a Magistrate of the first class. 
It will thus be seen that the case is distinguishable from the 
following reported decisions :— 
Queen-Eimpress v. Kayam-ul-lah Mandal, I. L. R., 24 CaL, 429. 


Queen-Empress v. Kharga, L L. R., 8 AL, 665. 
Queen-Himpress, v. Bihari, All. W. N., 1886, p. 256. 


And from the unreported decisions of the Allahabad High Court 
in ` 

King-Emperor v. Ram Nanai and peers, Criminal Reference No. 556 of 
1904. 

These decisions, however, show that a commitment to Sessions 
on a charge not ordinarily triable by that Court is legal only 
when the Magistrate considers that he is unable to inflict 

adequate punishment. ” 
The parties were not represented. 
The following judgment was delivered by 


Knox, J.—Dharam Singh has been committed to the Court of 
Session on charges framed under sections 352 and 447 of the 
Indian Penal Code. But the offences upon which he has been 
committed. are what are technically known as summons cases. 
The Code of Criminal Procedure has prescribed a procedure for 
the trial of such cases, and Chapter 20 which prescribes that 
procedure contains no provision either for framing or writing a 
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charge against the accused person or for committing him to the 
Court of Session. Even in warrant cases section 254 lays down 
that when a Magistrate is of opinion that there is ground for 
presuming that an accused has committed an offence, which 
would or should ordinarily be tried by a Magistrate, such Magis-, 
trate, when he is of opinion that he can adequately punish an 
accused person, shall frame in writing a charge against the 
accused, The law therefore requires that cases of this kind be 
tried by a Magistrate and not be committed to a Court of Session. 
I hold that the commitment of Dharam Singh is wrong on a 
point of law. Firstly, because there is no warrant for the com- 
mitment of such cases, and secondly, the maximum punishment 
under each offence was one which the Magistrate could inflict. 
I need hardly point out the mistake of committing offenders to a 
Court of Session when the offences which they appear to have 
committed are offences which can be adequately punished by 
Magisterial Courts. A commitment can be quashed only on a 
point of law and for the reasons given above, I quash the com- 
mitment. Tf the accused is on bail, the bail will be discharged. 
J. B. L. Commitment quashed. 


nnmn § 


MADHO RAM SINGH AND ANOTHER 
Versus 
SURJAN KUNWAR AND otners.* 


Limitation Act (XV of 1877), article 142, schedule ii—Discontinuanes 
of possession. 

Where in default of payment of Government revenue by a co-sharer 
possession of his share was made over to another by Government by way of 
farm till 1871, but no claim was made since then to the possession of the 
land, held, in a suit by the purchasers from the heirs of the absentee, that 
there was no relation of trust as between them and the persons in possession, 
and that there had been discontinuance of possession within the meaning 
of article 142, schedule ii, Limitation Act, and the suit -was barred by 
limitation. Nikal Singh and others v. Dula Singh, P. R. 1885, p. 711, ` 
followed. 


SECOND APPEAL against the decree .of A. Sabonadiere, Esq., 
District Judge of Jhansi, reversing @ decree of Babu Jogendra 
Nath Chaudhri, Munsif of Orai. 

Suit for possession of property. 

The facts are that one Mulchand was the owner of an eight- 
anna share in mauza Rajepur. During the mutiny, Mulchand 

28. A. No. 231 of 1904. 
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absconded on account of arrears of revenue. The Government 
realized the revenue from the other co-sbarer, Mangu Lal and 
made over this share to him. Mangu Lal was to remain in pos- 
session till the 30th June, 1871, and Mulchand’s name remained 
recorded in the Khewat, Mangu Lal died shortly afterwards 
and the name of hisson, Pahalwan Singh, was recorded. Moul- 


chand did not return on the expiry of the term and then a pro-. 


clamation was issued by the Government that Pahalwan Singh’s 
possession would continue as before. The names of Pabalwan 
Singh and Mulchand remained recorded. Mulchand died in 
1873, and then the names of his heirs were recorded in the Khe- 
wat, but Pahalwan Singh remained in possession as before. 
Pahalwan Singh made a statement, which is to be found in a 
wajib-ul-arz. It runs thus :—‘ During the mutiny, Mulchand, 
lambardar, absconded by reason of arrears of revenue of May and 
June, 1857 and 1858. When the Government demanded the 
arrears due from Mulchand from me, Pahalwan Singh, I applied 
to Government that Mulchand’s share should be given to me 
_ and then I would pay the arrears due on that share. Then the 
Government issued a notice to Mulchand to appear. Mulchand, 
lambardar of eight annas, did not appear and Mulchand’s afore- 
said share of eight annas was made over to me by Govern- 
ment, ba taur sypurdagr, and I paid the arrears due on it. 
Since then J, Pahalwan Singh, lambardar of eight-anna, am 
in possession of the aforesaid eight anna share and there 
are no hens of Mulchand, lambardar, of eight-anna in this 
district. But I have heard that they are in the Gwalior State. 
None of them has ever come to the village, and Mulchand’s 
share is in my possession in virtue of the transfer from 
Government. The period of that transfer is until June 30th, 
1871. After the expiry of the period of transfer I shall give 
up my claim to the arrears of revenue. And when Mulchand, 
lambardar of eight-annas appears, he may take possession of 
his share.” Pahalwan Singh made another statement on 7th 
June, 1874, which runs as follows :—‘‘ Mulchand, lambardar 
and owner of eight-annas absconded from the village in Sambat 
1914. Since then he has not returned. So his share is in 
my possession and I regularly pay the Government revenue. 
I also paid the arrears of Government revenue for Sambat 1914. 
And the aforesaid share is in my possession under a transfer 
from Government. And the term of the making over the share 
was until June 30th, 1871. When Mulchand did not appear, 
another notice was issued, my possession remaining as before, 


17 
CIVIL. 


1905. 
—— 
Manno Raw 
SINGH 
v. 
SURJAN KUNWAR 


— 


18 


CIVIL. 


Ta i 


1905. 


konania anani 


Mapo Rax 
SINGH 


v. 
Surggan Kunwak 


Menee 


HIGH COURT, lA. L. J. R. 


and under it I have possession of the whole village. And Mul- 
chand having left the village went to Basipura in the Gwalior 
State and lived there, and last year I heard that he was dead and 
his sons live in Basipura.” Pahalwan Singh made a mortgage 
of the property in 1884, and in execution of-a decree passede 
thereon, the property was sold in 1891, and purchased by the 
respondent's predecessor. The plaintiffs purchased Mulchand’s 
rights from his grandsons and brought this suit. The first 
Court decreed the suit. The lower appellate Court reversed the 
decree. 


Plaintiffs appealed. 


Govind Prasad (with him J. N. Chaudri), for the appellants, 
submitted that the property had been given to Mangu Lal in 
trust and he was a trustee. This fact was also borne out by the 
two statements of Pahalwan Singh, in which he clearly ack- 
nowledged that the property had been given to him ba taur 
supardags (by way of making over) and he was a trustee and 
would return it to the true owner when he came. His pos- 
session never became adverse and the view taken by the Court 
below that he was not a trustee was wrong. He relied on 

Mitra Lal Sahi v. Rajib Lochan Saha, [1905] 2 A. L. J. R., 247. 


He further submitted that if it was not the case of a trust, it 
was case of a mortgage and the plaintifs were entitled to a 
decree for redemption. He relied on 

Jai Ram v. Makunda [1904] 24 A. W. N., 39. 


He further submitted that article 142 of the Limitation Act 
did not apply to the present case, but article 144 governed it 
and time began to run from the date when possession was re- 
fused. 


S. B. Sarvadhicary (with him R. Maleomson), for the res- 
pondenis, submitted that it was not a case of trust, but it was 
a case of abandonment and the possession became adverse when 
Mangu Lal was put in possession. He relied on 

(1). Nihal Singh and others v. Dulo Singh, Punjab Record of 1885, Civil 
Judgment No. 38. 


(2). Ilahi Bakhsh v. Shamsuddin and others, Panjab Record of 1892, Civil 
Judgment No, 109. 


(3). Musammat Nihal Kunwar v, Chanda Singh and ee Punjab- Record 
of 1893, Civil Judgment No. 118. 


Govind Prasad heard in reply. 
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The judgment of the court was delivered by 


Kxox, J.—This is an appeal from a decision of the learned 
District Judge of Jhansi, who held that the plaintiff's suit was 
barred by limitation. The plaintifs have come here in second 
eppeal and the case has been argued at considerable length. 
After hearing all that has been said on behalf of the appellants 
we have come to the conclusion that the learned District Judge 
was right. The suit is for possession of an eight-anna share in the 
village Rajepur. This share originally belonged to Mulchand. 
He disappeared in the year 1857, leaving the revenue unpaid. 
The Government made the share over to one Mangu Lal, prede- 
cessor in title of the present respondents, for a term of years which 
expired with the year 1871. This term was within fifteen years 
of the time of the default. The Government in case of default 
has the power of making over the share, in respect of which an 
arrear of revenue is due, to another co-sharer in the same mahal 
for a period not exceeding fifteen years. IfMulchand had appear- 
ed in 1871, the probability is that the Government would have 
settled with him the eight-anna share, which originally belonged 
_ to him; but he did not appear and until the present suit was 
instituted in 1903,-no claim was made. The plaintiffs have 
purchased his rights from his grandsons. Meanwhile, by an 
auction-sale, which took place on the 20th February, 1891, the 
property passed into the hands of the predecessor-in-title of the 
respondents. Whatever may have been the case before 187], 
from that date onwards there has been discontinuance of posses- 
sion on the part of the original owner of the property and his 
representatives. There is no case here of a direct trust as between 
the owner of the property and the predecessor-in-title of the 
respondents. In our opinion the claim is barred by the pro- 
visions of article 142 of the second schedule of the Indian 
Limitation Act. The case is very much on all fours with a case, 


which will be found reported in the Punjab Record of 1885, 


namely, the case of Nihal Singh and others v. Dube Singh.(*) 
We dismiss the appeal with costs. ‘The costs in this Court will 
include fees on the higher scale. 
J. B. L, Appeal dismissed. 
(1) Civil jadgment No. 38, p. 71. 


19 
Civil. 


1905. 
~ 
Mapno RAN 
SINGH 
v. 
SURJAN KUNWAR 


Knox, J. 


ENE 


Nov. 8. 
Dee. 5. 


— 


NTANLEY, C. J, 
BURKITT, d. 


—— 


HIGH COURT. (A. L. J. R. 


ZAHUR ALI 


VETTIUS s 
SHER ALI.® 
N.-W. P. Tenancy Act (II of 1901)—sections 180-198—Appeal—order of 
remand— Rent Sutt. 


An order passed by a District Judge remanding a rent suit for retrial 
does not amount toa decree. Section 588 of the Civil Procedure Code 
does not apply to proceedings in Rent suite, and therefore no appeal would 
lie to High Court against an order of remand under section 562 of the 
Civil Procedure Code. 


APPEAL from AN ORDER of H. W. Lyle, Esq., Judge of Far- 
rukhabad, reversing a decree of H. G. Warburton, Esq., Collector. 


Suit for rent. 


The.facts of the case are fully set out in the judgment. 


The Collector decreed the suit. The lower appellate Court 
reversed the decree and remanded the suit for re-trial. 


Plaintiff appealed. 


Mohan Lal Nehru (for Tej Bahadur Sapru), for the respondent, 
raised a preliminary objection to the hearing of the appeal. He 
submitted that an order passed under section 562 of the Civil 
Procedure Code was not a decree but an order. No appeal lay 
against any order excepting orders mentioned in section 588 of 
the Civil Procedure Code. The operation of section 588 was 
excluded from suits under the North-Western Provinces Tenancy 
Act (section 193). An order under section 562 was appealable 
only under section 588 and that being excluded, no appeal could 
be allowed from an order of remand. 

Dhani Ram v, Bhola Singh [1904] I. L. R., 27 All, 21. 


Gulzam Lal (with him Muhammad Ishaq), for the respondent, 
submitted that all final orcers passed under the Tenancy Act,’ 
which had the force of decrees, were appealable. He referred to 
the definition of the word ‘decree’ in section 2, Civil Procedure 
Code, and submitted that the order in the present case was really 


a decree. The case of 
Kharag Singh v. Pala Ram [1904] 1 A. L. J. R., 305, 
laid down a contrary proposition, to that laid down in Dhani 
oF A. F. O. 70 of 1905. l . 
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Ram's case. In the present case the District Judge had no 


power to entertain an appeal. 
0, A. V. 


The judgment of the Court was delivered by 

Burkitt, J.—These are two appeals by the plaintiff-appellant 
against appellate orders of the District Judge of Farrukhabad 
passed on two appeals instituted in the Court of the learned 
District Judge by the present defendant-appellant against two 
appellate decrees of the Collector in favour of the plaintiff in a 
rent suit. The suit was instituted by the plaintiff in the Court 
of an Assistant Collector of the second class to recover a certain 
amount as rent claimed to be due from the defendant on the 
allegation that the defendant was tenant of certain land and that 
the rent claimed was due and unpaid. In his defence the de- 
fendant set up the plea (to use the words of the District Judge 
in appeal) that “he had nothing to do with the land himself 


but that his wife and sister-in-law were the proprietors of it.” 


The Court of first instance held that the defendant was tenant 
of the land (he being so recorded in the settlement papers) and 
gave plaintiff a decree, but for a smaller sum than that claimed. 
Both parties appealed to the Collector, who, on the defendant’s 
appeal, affirmed the finding of the Court of first instance as to 
the existence of the relationship of landlord and tenant between 
the parties and dismissed the appeal. On the plaintiff's appeal 
he modified the decree of the first Court by giving plaintiff a 
decree for the full amount claimed. The defendant appealed 
to the District Court against both these decrees. . 

In the memorandum of appeal in each case he contended that 
the lower Court should either have “ under the new law ordered 
under section 199, to have the proprietary rights determined by 
the Civil Court or should have determined the question of title 
itself like the Civil Court.”’ There were also other pleas on 
the merits which it is not necessary to notice. Itis not easy 
to understand how on the pleadings either section 199 or 202 
of the new Rent Act is applicable. As to section 199 the 
defendant had not pleaded that he had any proprietary right 
in the land the rent of which was in question. His plea, as 
mentioned above, was that he “had nothing to do” with the 
land, the proprietors of which he alleged were his wife and 
sister-in-law. Section 202 has reference only to a suit instituted 
in a Civil Court. This suit was instituted ` in a Revenue Court. 

The learned District Judge in his appellate judgment points 
out that the Assistant Collector had not made the wife and 





22 
Orv. 
1905. 
Dior aii 
Su on ‘Au. 





Burkitt, J. 





7 


HIGH COURT. fA. L. J. R. 


sister-in-law of the defendant parties to the suit and had decided 
the question of title against the defendant though the latter’ had 
disclaimed any title in himself. The learned Judge “ gathers” 
that the lower Courts did not intend to decide “the question 
of title under section 199.” But as pointed out above no such 
question could have been raised on the pleadings. He then 
refers to a plea raised by the respondent that as no question 
of title, was decided by the lower appellate Court no appeal 
lay to the District Court and on consideration came to the 
conclusion that an appeal did lie. Eventually holding that there 
had been no trial on the merits of the issue as to the title of 
the two ladies, the learned Judge set aside the decrees of the two 
lower Courts and remanded the suit for retrial to the Court of 
first instance with directions to rehear it after making the two 
ladies parties toit. Hence these two appeals by the plaintiff to 
this Court which are entitled “First Appeals from orders. ” 
Among other pleas the appellant contends that no appeal lay to 
the District Judge from the Collectors decree. For the re- 
spondent it is objected that no appeal lies to this Court. 

On consideration we are of opinion that the respondent's 
objection must be allowed. The order passed by the District 
Judge remanding the suit for retrial with certain directions 
clearly does not amount to-a “decree ”’ as defined in the Code of 
Civil Procedure, section 2. It cannot be held to be more than 
an “order, ” which, had it been passed in a civil suit, would 
have probably been appealable to this Court under section 588 
of the Code of Civil Procedure. But section 588 does not apply 
to proceedings in rent suits under the new Rent Act. By 
section 193 of that Act it is expressly provided that chapter 
XLII of the Code of Civil Procedure, in which section 588 
is to be found, shall not apply to any suit or proceeding under 
the Act. Therefore if the orders under appeal were passed under 
section 562 no appeal would lie to this Court. Apparently the 
learned District Judge, citing a case decided on section 202 of the 
Act and applying, as he says, the same principle to section 199, 
considers that he has not passed an order under section 562. 
If that be the case, it is difficult to see what authority the learned 
Judge had to pass the orders under appeal. But be that as 
it may, it is in our opinion clear that as the Statute has given 
us no jurisdiction to entertain an appeal from an “order” 
passed in an appellate proceeding under the new Rent Act 
we have fio jurisdiction to entertain these appeals. We have 
no inherent appellate jurisdiction in rent suits outside the 
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power given us by the Statute. Therefore whether the orders. 


under appeal were passed under section 562 or not and whether 
these orders be right or not, as to which we do not desire to 
express any opinion, we must dismiss both appeals. We order 
gccordingly. We make no order as to costs. 

X. Appeal dismissed. 
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CHOTE 
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JAWAHAR.” 

Jurisdiction—Small Cause Court—Suit for money filed in Munsif's Court 
—a prayer that partnership be dissolved— Surplusage—Osvil Procedure 
Code, section 646 B. 

Where in a suit instituted in the Munsif’s Court to recover Rs. 44-13 
a8 balance due upon accounts taken upon the termination of a partner- 
ship business there was added a prayer for the dissolution of the partner- 
ship, and the plaint was returned for presentation to the proper Court, 
held that suit was cognisable by the Court of Small Causes, the prayer 
for dissolution of partnership being mere surplusage. 

Held further that when a reference is made to the High Court under 
section 646B of the Code of Civil Procedure Code, the record must be 
submitted with a statement of the reasons for considering the opinion 
of the subordinate Court with respect to the nature of the suit to be 
erroneous. 


REFERENCE made by G. A. Paterson, Esq., District Judge of 
Benares. . 

The facts appear from the following order of reference. 

“ The applicant filed the suit out of which these proceedings 
arise in the Court of the Munsif. On the objection of the opposite 
party the Munsif ruled that he had no jurisdiction and returned 
the plaint for presentation to the Court of Small Causes. The 
Judge of the Court of the Small Causes, however, held that the 
suit was not cognisable by that Court and returned the plaint 
for presentation to the proper Court. There can be no doubt 
that the suit was cognisable either by the Court of Small 
- Causes or by the Munsif and by no other Court. Either the 
Judge of the Court of Small Oauses has erroneously held that 
the suit was not cognisable by him or the Munsif has erroneously 
held that it was. I therefore on the application of the plain- 
tiff submit the record to the High Court. I do not consider it 
really necessary for me to express an opinion as to which Court 
was right, but I am inclined to think, in view of I. L. R,, 21 Bom., 
248, that the suit is cognisable by the Court of Small Causes.” 

* Mis. 338 of 1905. 
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Neither party was represented. 


The following judgment was delivered by - 

. Baneri, J.— This is a reference made by the District Judge 
of Benares under section 646B of the Code of Civil Procedure. 
We must in the first place observe that the learned Judge has 
not strictly complied with the requirements of the section which 
directs that the Court shall submit the record to the High Court 
with a statement of its reasons for considering the opinion of the 
subordinate Court with respect to the nature of the suit to be 
erroneous. Such a statement of reasons is not contained in the 
order of reference of the learned Judge. We have, however, 
considered the facts of the case. The allegations in the plaint are 
that there was a partnership between the parties, that an account 
of the partnership was taken and a balance was struck and 
admitted to be due, that the defendant promised to pay the amount 
so found due on account of the plaintiff's share, but that he had 
not made the payment. The suit was therefore really one for the 
balance of a partnership account in which a balance had been 
struck by the parties. Such a suit is not excluded from the 
cognisance of a Court of Small Causes. In the prayer in the 
plaint, no doubt, the plaintif asked for a declaration that “the 
partnership had been dissolved” and prayed for a decree for 
Rs. 44-13-0 “or whatever amount may be declared proper by 
the Court.” This was, as the Munsif pointed out in his judgment, 
apparently done with a view to oust the Small Cause Court of 
its jurisdiction. Upon the allegations in the plaint it was not 
necessary for the plaintiff to ask for a declaration that the part- 
nership had been dissolved, and this part of the claim may be 
treated as surplusage. As we have already said, the plaintiffs 
allegation was that the partnership had ceased to exist, that an 
account had been taken and that a sum of Rs 44-13-0 had been 
found due to the plajntiff and defendant had promised to pay it. 
Having regard to these allegations we must look to the real nature 
of the claim, which was clearly one cognisable by a Court of 
Small Causes. That Court should have entertained the suit. We ` 
accordingly set aside the order of the Court of Small Causes 
directing the plaint to be returned and order that Court to take 
back the plaint and try the case according to law. 


Record returned. 
M. L. 8. 
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BANARSI PARSHAD 
. , versus . 
FAZL AHMAD.” 


Evidence Act, section 91—Promissory Note—tnadmissible in evidence 
for want of stamp—admission of money dealings in written statement 
-—Pyoof of original consideration. 

A suit was brought on a promissory note which was not cancelled as 
required by Stamp Act, section 12. In the plaint the plaintif alleged 
that the defendant borrowed money from him and executed the note in 
dispute. The defendant denied having received the money and executed 
the promissory note. The note not being cahcelled, the suit was dismissed 
by the Courts below. Held that it was open to the plaintiff to give evidence 
aliunde to prove the consideration, even though the note was not admissible 
in evidence. Shatkh Akbar v. Shaikh Khan, L L. R., 7 Cal., 256 followed. 


SECOND APPEAL from a decree of Babu Prag Das, Subordinate 
Judge of Bareilly, affirming a decree of the Munsif. 

The plaintiff brought a suit for recovery of Rs. 572 and interest. 
He alleged in the plaint that the defendant borrowed the said 
sum from him and executed the promissory note which was filed. 
The defendant denied having executed the promissory note and 
having received the money. 

The Courts below did not go into the questions thus raised but 
dismissed the suit on the ground that the stamp on the promis- 
sory note was not cancelled as required by the Stamp Act, section 
12. The Subordinate Judge did not allow the plaintiff to prove 
original consideration. 

Plaintiff appealed. 

Motilal Nehru (with him Sundar Lal), for the appellant, con- 
tended the plaintiff should have been given an opportunity to 
prove original consideration. l 


[STANLEY, C. J.—Was he entitled to prove original consider- 


ation ?] 

Yes.. ` 

Krishnaj Narayan v. Rajmal Manikchand [1898] I. L. R., 24 Bom., 380. 
The cause of action alleged was the borrowing evidenced by the 
promissory note, and the plaintiff could disregard the note alto- 


gether. He distinguished 
Parsotam Narain v. Taley Singh [1903] 23 A. W. N., 217. 


*§. A, 263 of 1904, 
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Rahmat Ullah (for Ghulam Mujtaba), for the respondent, sub- 
mitted that in the absence of proper stamp on the promissary note 
the plaintif was not entitled to set up a case independent of the 
note. Further, the finding was that he did not set up an in- 
dependent claim in the Court of First Instance. He should not 
be allowed to do so in second appeal. He relied on 

Parsotam Narain v’ Taley Singh [1903] 23 A. W. N., 217. 

The judgment of the Court was delivered by 

STANLEY, C. J.—The suit out of which this second appeal has 
arisen was brought by the plaintiff to recover a sum of money 
alleged to have been lent by him to the defendant and to have 
been secured by a promissory note, dated the 12th of August, 
1900. The defendant in his written statement denied that he 
either executed the note or received any consideration therefor, 
but he admitted that he had money dealings with the plaintiff, 
and that after adjusting the accounts there was a balance due 
by him to the plaintiff, but this balance he alleged was remitted. 
At the trial when the note was produced, it was found that though 
it bore the proper stamp, the stamp was not cancelled as required 
by section 12 ofthe Stamp Act and therefore must be treated 
as an unstamped document, and as such was inadmissible in 
evidence. The Court thereupon dismissed the suit and imp 
ed the promissory note, 


On appeal the learned Subordinate Judge confirmed the 
decision of the Court below, holding that “as the plaintiff did 
not allege original consideration in the Court below and as he 
made no attempt there and then to prove such a case,” he would 
not be justified in allowing the plaintiff to put forward such a 
case at the hearing and prodiice evidence in support of it. The 
assumption of the learned Judge is not strictly accurate. The 
plaintiff did in his plaint alleged consideration for the note 
namely, the borrowing of money from him by the defendant. The 
allegation in the plaint is in the words of the Subordinate Jud ge 
as follows :—“ The defendant took a loan of Rs, 572 and executed 
& promissory note.” It seems to us, therefore, that the Court of 
first Instance ought not to have summarily dismissed the plaint 
but ought to have given the plaintiff an opportunity of proving 
the consideration for the note if there was such consideration, 
The law on the subject is clearly stated by Garra, C. J ., in the 
case of Sheikh Akbar v. Sheikh Khan. (*) He points out in | 
regard to the question whether evidence can be given aliunde to 


(1) [1881] L L. R., 7 Cal. 266, 


ound- 
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prove consideration for a note that this depends upon the circum- 
stances under which the note was given. “ When,” he observed, 
“a cause of action for money is once complete in itself, whether 
for goods sold or for money lent, or for any other claim, and 
the debtor then gives a bill or note to the: creditor for payment 
of the money at a future time, the creditor, if the bill or note is 
not paid at maturity, may always, as a‘rule, sue for the original 
consideration, provided that he had not endorsed or lost or 
parted with the bill or note under such circumstances as to 
make the debtor liable upon it to some third person.” Now 
here the plaintiff did state the consideration for the note, namely, 
money borrowed from -him by the defendant. He states that 
security was given to him for that loan by the making of the 
note in question, and therefore it seems to us that it was open 
to him to give evidence aliunde to prove the consideration, even 
though the note was not admissible in evidence. We, therefore, 
must allow this appeal, and as the suit has not been properly 
tried, we set aside the decrees of both the lower Courts and 
remand it under section 562 of the Civil Procedure Code to the 
Court of first instance through the lower appellate Court with 
directions that it be reinstated in the file of pending suits and 
be disposed of on the merits. The costs here and hitherto 
will abide the event. 
X. Appeal decreed—Cause remanded. 





Í BRIJ KISHORE AND ANOTHER 
VETESUS 


MADHO SINGH anp orngRs.” 


Transfer of Property Act (IV of 1882), section 60—redemption of part on 
payment of portion of mortgage money—purchaser in execution of simple 
money decree—-not tmpleaded tn former suit for foreclosure—effect of. 
The property in dispute was mortgaged by a deed of conditional sale 

to the predecessor in title of the defendants who obtained a decree for fore- 

closure against mortgagora only. Before the decree the predecessor in 
title of plaintiffs-respondents had purchased a portion of the mortgaged 
property in execution of a simple money decree. The mortgagees knew 
of his purchase but did not make him a party. The plaintiffs brought 
this suit for redemption of the portion purchased By their predecessor. 
Held that the plaintiffs were not bound to redeem the whole mortgage. 
` The defendants by their foreclosure decree having acquired from their 
mortgagors a share of the mortgaged property, the plaintiffs, being 
interested in a share of that property, were entitled to redeem their own 
share on payment of a proportionate part of the amount remaining due 
on the mortgage, in the terms of section 60, Tranafer of Property Act, 
*L. P. A. 38 of 1905. 
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APPEAL from the judgment of the Hon'ble Mr. Justice AIKMAN. 
This was an appeal under section 10 of the Letters Patent 
from the judgment of Arkman, J., to be found reported in 2 
A. L. J. R., 752. The facts of the case are sufficiently stated in 


‘the report. . 


Sundar Lal (with him Baldev Ram Dave), for the appel- 


~ lJant:—The respondents are interested in a part of the mort- 


gaged property, they cannot seek redemption of that part only on 
payment of the proportionate share of the mortgage money. 
The mortgage was indivisible and must be redeemed as a whole 
[section 60 of the Transfer of Property Act, 1882]. The appellants 
cannot be deemed to have aquired a share of the mortgagor as 
the decree for foreclosure must be deemed to have no effect, for 
it was not binding upon the defendants, they being no parties 
to it. They cannot rely then upon that decree for purposes of the 
last paragraph of section 60, and at the same time say- that that 
decree must be treated as a nullity against them. If the respon- 
dents had been parties to the foreclosure decree, they would have 
had to redeem the entire property on payment of the entire 
mortgage money. They cannot be in a better position by not 
having been made parties to the stut than what they were in 
before the foreclosure decree was made. 

The respondents were not represented. 


The judgment the Court was delivered by 

STANLEY, C. J.—We think that the view expr essed by our 
brother AIKMAN in his judgment is correct. Little can be use- 
fully added to that judgment. Mr. Sundar Lal forcibly argued 
that the plaintiffs were not entitled to ignore the foreclosure 
decree which was made absolute on the 28th of January, 1899, for 
one purpose and treat it as binding for another. His argument 
is no doubt logical. If a party seeks to have a judgment set 
aside, he must have it set aside zn toto, he cannot take advantage 
of it for one purpose whilst repudiating 1t in other respects. In 
this case, however, the defendants-appellants could not have the 
foreclosure decree set aside as against the mertgagors who were 
parties to the sut. That decree is binding as between them 
and the mortgagees. This being so, the defendauts-appellants 
under that decree are and must be treated as the absolute owners 
of the shares in the villages in dispute with the exception of the 
portion of sir land which was sold to the plaintiffs. If the plain- 


4 
- tiffs were bound, as Mr. Sundar Lal contends, to redeem the whole 


mortgage, the result would be that immediately on redemption 
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they would be entitled in view of section 82 of the Transfer of 
Property: Act to claim and recover from the defendants-appel- 
lants rateable contribution to the mortgage-debt and so obtain 
by two suits substantially the same relief as that which they ask 
for in the suit out of which this appeal has arisen. The question 
then is, are two suits necessary ? Clearly not, we think, in view 
of the provisions of section 60 of the Transfer of Property 
Act. The defendants-appellants have by their foreclosure decree 
acquired from their mortgagors a share of the mortgaged property. 
The plaintiffs-respondents are interested also in a share of that 
property, and therefore, as it appears to us, are in the terms of 
the section entitled to redeem their own share only on payment of 
a proportionate part of the amount remaining due on the mort- 


gage. We therefore dismiss the appeal, but without costs, as the ` 


plaintifis-respondents are not represented before us. 
D. . Appeal dismissed. 


RANJIT $ 
versus 
KING-EMPEROR.* 
Oriminal Procedure Code, section 123—badmash—Seeurity bond for 3 years 


—should not be run in before showing his good behaviour after bond — 


discharged—Hvidence of conduct prior to the expiry of the term— 
admissibility of. 

It is not fair to run in a man as badmash before he has had an opportu- 

nity of showing that he is willing to adopt an honest livelihood. Hence 

where a man was under a bond for his good behaviour for 3 years, and 


within a week of the expiry of that term he was again run in; held that 


the proceedings should be quashed. 


Evidence, relating to the period prior to the date when the term of 3 
years expired, is not admissible in such a case. 


Criminar .REVIsION against an order of H. J. BELL, Esa., 
Sessions Judge of Aligarh, ordering to give security for good 
behaviour. x 


The facts of the case and the argument sufficiently appear from 
the judgment of the Court. 


J. Simeon, for the applicant. 


W. K. Porter, for the Crown. 
*Or. E. No. 646 of 1905. 3 
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The following judgment was delivered by 


AIKMAN, J.—This is an application for the revision of an order 
of the learned Sessions Judge of Aligarh, directing the applicant 
to furnish security for his good behaviour for a term of three 
years or in default to undergo rigorous imprisonment. The 
applicant had been under a bond for his good behaviour for a 
term of three years, which term expired on the 13th of June, 
1905. On the 20th of June, 1905, the present proceedings were 
instituted at the instance of a Sub-Inspector of Police. The 
evidence does not show that anything had occurred in the week 
that had elapsed between the expiry of the term of the previous 
bond and the institution of these proceedings. This being so, 
I do not think the order of the Court below can be allowed to 


‘ stand. As was said in the case, Emperor v. Husain Ahmad 


Khan and another(’), “It is not fair to run a man in as a 
badmash before he has had an opportunity- of showing that he is 
wiling to adopt an honest livelihood.” In my opinion the evidence 
relating to the period prior to the 13th of June, 1905, was in- 
admissible. For the: above reasons I quash the order of the 
Court below, passed under sub-section (3), section 123 of the Code 
of Criminal Procedure. If a bond or sureties have been furnished, 
the bond and the sureties are discharged. If the applicant is 
in jail under the Sessions Judge’s order, he must be forthwith 
released. a 
J.B. L. Application allowed. 
(1) [1905] A. W. N., 34. 





KUNJA MAL. 
VETSUS 
GAURI SHANKAR AND OTHERS. * 


Vendor and purchaser— Rights inter se of co-vendees—Representative 

of co-vendee dying after institution of suit—Guardians and Wards Act 

. (VIII of 1890), section 29-—SBale by guardian, validity of —Court’s sanc- 

tion, condition in—condstion not fulfilled by guardian—Ciwil Procedure 
Code (XIV of 1882), sections 108, 591, 363. - 


Where a lower Court haa set aside an ex parte decree and ordered the 
case to be restored to the file, the propriety of this order cannot be ques- 
tioned in appeal, and section 591, Oivil Procedure Code, does not apply. 
Tasadduq Hussain v. Hayat-un-nissa, I. L. R., 25 Al., 280 followed. 

Where certain property was purchased by two vendees, each taking a 
half share, and a suit was brought by them jointly for possession of this 

* B. A. 951 of 1904. 
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property, but during the pendency of* the suit one of the vendees died 
and his personal representatives were not made parties to the record, 
held (per Bangers, J.) that the surviving plaintiff was not entitled to 
obtain a decree for possession of the portion of the property to which he 
had no right, (per Riowanps, J.) that he was entitled to carry on the litiga- 
tion and to obtain a decree for the whole, the rights of the heirs of the 
deceased plaintiff being ascertained by an agreement or a suit between 
those heirs and the surviving plaintiff. 

Where a District Judge granted permission to the certificated guardian 
of a minor to sell the latter's property, which was subject to a mortgage, 
provided the guardian filed a receipt for the amount paid over to the 
mortgages in the District Court and invested the balance in the minor's 
name in an approved security within six weeks, and the guardian sold 
the property but left the bulk of the consideration with the vendee for 
payment to the mortgagee, and though the vendee had notice of the order, 
he neither filed any receipt nor made the investment, held (per BaneEnsi, 
J.) that the sale was notin accordance with the permission granted by 

_the Court and was voidable at the instance of the minor; (per RIOHARDS, 
J., dissenting) that words should not be imported into section 30, Guar- 
dians and Wards Act, which would imply that not only must there be 
consent to the sale but every term ef the consent must be strictly com- 
plied with. : 

Seconp AppzaL froma decree of J. Denman, Esq., District 


Judge of Cawnpore, confirming a decree of Babu Bipin Behari 
Mukerji, Subordinate Judge. 


Suit for possession of a house. 


The material facts are given in the judgment of BANEBJI, J. 
Shortly they are as follows :— 


The house in dispute belonged to three brothers, Ganga Par- 
shad, Jamna Parshad and Narbada Parshad. Narbada Parshad 
being a minor, his mother, Musammat Lalta Kuar, was appointed 
his guardian. Ganga Parshad sold his share to his mother, 
Musammat Lalta Kuar, and this sale was found to be fictitious. 
Musammat Lalta Kuar on her behalf and on behalf of his minor 
son, and Jamna Parshad, sold the house to the plaintiff and one 
Babu Lal. She sold Narbada Parshad’s share under a conditional 
permission, granted by the District Judge, which condition was 
not fulfilled. 

Ganga Parshad’s share was sold in execution of a decree and 
purchased by Ram Charan, defendant. Kunja Mal and his bro- 
ther, Babu Lal, brought the present suit for declaration of their 
right. Babu Lal died during the pendency of the suit, and his 
legal representatives were not brought upon the record. Kunja 
Mal’s suit was decreed ex parte. On Ram Charan’s application, 
the whole of the ex parte decree was set aside. The Courts below 
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gave the surviving plaintiff, Kunja Mal, a decree for possession 
of half of Jamna Parshad’s share. They dismissed the suit for 
possession of any portion of Narbada’s share as they held the 
sale to be voidable at his option. 


Plaintiff appealed. 


S.C. Banerji (M. M. Malaviya with him), for the plaintiff- 
appellant, raised three points :— 


(1) Ram Charan was interested in a distinct third share, 
consequently upon his application the ex parte could not be set 
aside as a whole. Reliance was specially placed upon AIKMAN, 
J.s judgment in, 

Bhura Mal v. Har Kishan Das [1902] I L. R., 24 All, 383, 396. 

[Banersi, J. But the order of the Court below relates to 
the whole decree and you cannot challenge that order now.] 


(B. E. O’Conor referred to 
Tasadduq Hussain v. Hayat-un-nissa [1903] I. L. R., 25 AN, 280.) 

(2) Upon Babu Lals death, Kunja Mal as co-vendee, was 
entitled to prosecute the whole claim against the vendors. Babu 
Lal’s heir is a minor daughter, living under the guardianship of 
Kunja Mal, and the Court below should, if necessary, have made ` 
her a party to the record under section 363, Code of Civil Pro- 
cedure. l 

(3) The District Judge having sanctioned the sale of Nar- 


bada’s share, the sale was valid, and the vendee was not bound 


to see to the application of the consideration for the sale. The 
guardian might in the present case be guilty of a contempt of 
the Court. But the vendee’s title was complete; he had to 
pay certain creditors, but that was a question between him and 
the creditors, and not between him and the vendors. He was, 
however, willing to discharge the mortgage so far as it bound 
the minor. 


B. E. O'Conor (with him Karamat Husain and L. M. Banerji), 
for respondents, other than Narbada Prasad, was heard as an 
AMICUS CUTIE, 


M. M. Malaviya, in reply, submitted that there was an executed 
contract of sale and the validity of this could not be affected 
by any omission on the part of the guardian to comply with 
certain conditions imposed upon her by the District Judge. 
All that the vendee was bound to see was that there was sanc- 
tion for the sale, any directions regarding the disposal of the 
sale-proceeds did not bind him. These directions did not amount 
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to a condition precedent, they would not be enforceable even 
against the guardian till an actual and legal sale had taken 
place, non-compliance with them could not consequently invali- 
date the antecedent sale. 

* The following judgments were delivered :— 

Baversi, J.—This appeal arises out of a suit brought by the 
appellant Kunja Mal and by one Babu Lal for possession of a 
house which had been sold to them under a sale-deed, dated 21st 
December, 1901, executed by Musammat Lalta Kuar for herself 
and as guardian of her minor son, Narbada Parshad, and by one 
Jamna Parshad. It appears that the house belonged to three 
brothers, Ganga Parshad, Jamna Parshad and Narbada Parshad. 
Musammat Lalta Kuar was their mother, and she was appointed 
guardian of the minor, Narbada Parshad, by the Court It has 
been found by the Court below, and the finding cannot be 
challenged in second appeal, that Musammat Lalta Kuar in her 
own right had no interest in the property. She, however, 
claimed to be the purchaser of the share of Ganga Parshad. It 
has been found, and that finding also must be accepted by us, 
that the sale by Ganga Parshad to Musammat Lalta Kuar was 
a fictitious transaction, and did not convey any interest to her, 
so that the property must be taken to have belonged to the 
three brothers, Ganga Parshad, Jamna Parshad and Narbada 
Parshad, at the time of the sale to the plaintiffs. Ganga Parshad’s 
share in the property was attached by a creditor of his, namely, 
Gauri Shankar. The plaintifis intervened, but were unsuccess- 
ful. The share was sold by auction and was purchased by the 
respondent, Ram Charan. After this auction sale, the present 
suit was brought. It was decreed ex parte in favour of Kunja 
Mal alone, Babu Lal, the other plaintiff, having in the meantime 
died, and no legal representative of the deceased, other than 
Kunja Mal, who alleged himself to be his heir, having been 
brought on the record. Ram Charan applied to have the ex parte 
decree set aside, and on the 17th of January, 1903, his applica- 
tion was granted, and the Court made an order, setting aside 
the decree as a whole and directing the case to be restored to 
the file. The case was then tried as between the plaintiff and 
all the defendants, some of whom appeared and filed written 
statements. In the Court of first instance the surviving plaintiff, 
Kunja Mal, contended that he was the legal representative of 
the deceased Babu Lal, and that he alone was entitled to main- 
tain the suit. The Court, however, found that the purchase 
had been made both by Babu Lal and Kunja Mal with separate 
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funds, and that the extent of Babu Lal’s in terest in the purchase 
was one-half. It also found that his legal representative was 
his daughter and not the surviving plaintiff, Kunja Mal. It 
accordingly held that Kunja Mal was entitled to maintain the 
suit in regard to a half share of the property only. The Court. 
of first instance was further of opinion that the sale of the share 
of Narbada Parshad, minor, by his mother Lalta Kuar, was 
voidable at his instance, it not being a sale effected in pursuance 
of the permission granted by the Court under section 29 of the 
Guardians and Wards Act. Consequently, a decree was made 
in favour of Kunja Mal for one-half of Jamna Parshad’s share 
only. This decree has been affirmed by the lower appellate 
Court. . 

Kunja Mal now appeals, and the first contention on his be- 
half is that the setting aside of the ex parte decree could only 
affect the share purchased at auction by Ram Charan and could 
not re-open the whole case. As I have already said, the Court 
in setting aside the ex parte decree set it aside as a whole and 
ordered the whole case to be restored to the file. That is an 
order the propriety of which cannot be questioned now. It is 
not an order which comes within the purview ‘of section 591 of 
of the Code of Civil Procedure (see Tasadduq Husain v. Hayat- 
un-tesa(*)), . 

The next question raised is whether the appellant, Kunja 
Mal, could maintain the whole suit. Itis contended before us 
on his behalf that it was the duty of the Court to bring on the 
record the legal representative of the deceased Babu Lal. As 
the legal representative herself did not make any application 
to be brought on the record, and as no person can be joined 
as plaintiff against his or her own consent, I do not think the 
Court was competent to make her a party to the suit as plaintiff. 
As both the Courts below have found that Babu Lal and Kunja 
Mal bought the property, each a half share of it for himself, the 


“latter could maintain the suit only in respect of his own half 


share, and he cannot, under the circumstances, claim the other 
half share which was owned by Babu Lal. No plaintiff is, in 
my opinion, entitled to bring a suit and obtain a decree for 
possession of property to which he has no right, unless the suit 
is one under section 9 of the Specific Relief Act, which this suit 
is not. The present suit was brought both by Kunja Mal and 
Babu Lal. Upon the death of the latter the right to sue in 
respect of the whole property survived not to the surviving 
(1) [1903] I. L. R., 25 All, 280. 


VOL. IIL] HIGH COURT. 


plaintiff alone, but to him and the daughter of Babu Lal who 
has been found to be his legal representative. Moreover, Kunja 
Mal did not claim the share of Babu Lal otherwise than as his 
legal representative, and it was not his case, as put forward by 
dis learned Vakil, that he had any other right to claim that 
share. Iam accordingly of opinion that as regards the share 
of Babu Lal the claim has been rightly dismissed. 
The next point argued in this appeal is that of the validity 
of the plaintiff's purchase of the share of Narbada Parshad, 
minor. The sale of that share was made by his mother, who 
had been a ppointed his guardian by the Court, and therefore 
she was not competent to sell the minor’s share without the 
previous permission of the Court. Under the provisions of sec- 
tion 30 of Guardians and Wards Act, a sale without such 
permission would be voidable at the instance of the minor. 
In this case the Court did grant permission, to the guardian, 
to sell the property by an order, dated the 10th October, 
1901. If that permission had unconditionally authorised the 
guardian to sell the property, the validity of the sale could 
not be questioned. But the permission, as I read it, was sub- 
ject to a condition. What happened was this :—The guardian 
made an application to the Court stating that the minor had a 
trd share in the property, that there were incumbrances on the 
property, and that there was a purchaser who was willing to pay 
for the whole of it, Rs. 2,200, of which the minor’s share amounted 
to Rs. 733, and she asked for permission to sell the minor’s share. 
On this the Court made an order in the following terms: “ Per- 
mission is granted provided the applicant files a receipt for the 
amount paid over to the mortgagee in this Court and invests the 
balance in the minor’s name in a security approved of by the 
Court within six weeks’ time.” The Court below has found that 
the plaintiff was fully aware of this order. It has also found 
that instead of payi ng the full amount of the price mentioned in 
the sale deed, he bas withheld Rs. 1,900 for payment to credi- 
tors, and that it was only the balance which he purported to have 
paid. In my judgment the permission granted was a condi- 
tional permission, the condition being that the property was to 
be sold for the price stated in the petition for permission, that 
the mortgage money due tothe creditor of the minor should be 
paid off at once and the receipt granted by him should be filed 
in Court by the guardian, and that any balance which might 
remain should be invested in securities approved of by the Court. 
The condition was not carried out, Therefore, in my opinion, 
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the sale was not in accordance with the permission granted by 
the Court, but was on the contrary a sale in violation of that 
permission. Under such circumstances the sale’ was voidable 
at the instance of the minor. The Court below has found that 
the plaintiff is a speculator who bought the property by way of 
speculation. He was aware of the condition imposed by the 
Court upon the guardiaz’s power of sale. Notwithstanding this 
knowledge he did not purchase the property in accordance with 
the permission, which evidently contemplated the immediate dis- 
charge of debts and relief of the minors property from prior 
incumbrances. Sucha purchase cannot be held to bea valid 
purchase so as to be binding upon the minor who has in no way 
benefited by it. I think the Court below was right, and I would 
dismiss the appeal with costs. 


Rrowarps, J.—The appellant appears to me to have acted per- 
fectly bona fide throughout the whole transaction. It may be 
that he was sufficiently aware of the state of the family and their 
transactions to prevent him from claiming the benefit of section 
41 of the Transfer of Property Act, but I cannot find anything 
elther in the judgment or the evidence to show that he has 
acted improperly from the commencement to the end. I regret 
very much that the effect of our judgment will not be to give 
him a greater part of the relief he seeks. In this appeal two 
matters create in my mind great difficulty in arriving at the 
same conclusion as that of my learned brother. The first 
question is whether the plaintiff is entitled to the minov’s share. 
The second, whether he is entitled to carry on the litigation 
after the death of his brother. I will take the second point first. 
The purchase was a purchase by the plaintiff and his brother 
Babu Lal. As between them and the vendors it was a joint 
purchase, and I have no doubt whatever that if the sale had 
been one particularly advantageous to the vendors, they could 
have sued both Babu Lal and the appellant for the whole of the 
purchase money, and they would have been entitled to have got 
a decree jointly against them both for the whole purchase 
money. It would not have been open to either Babu Lal or the 
appellant to say that they were only buying each his own half 
In my judgment an enquiry in the suit between the plaintiffs 
and the vendors as to the nature of the rights of the purchasers 
inter se was an extremely inconvenient course. The purchase 
clearly was not the purchase of half -the premises, and I have 
no hesitation in saying that at any moment if one of the pur- 
chasers had declined to go on with the purchase, the other 
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would have been entitled to complete the purchase for his own 
benefit. On the same principle I think the plaintiffi-appellant 
was. entitled ` to carry on the litigation and to obtain a decree 
for the whole or at least 4rd of what he had claimed. The rights 
ef the heirs of Babu Lal should have been ascertained by an 
agreement or by a suit between those heirs and the present 
appellan t. oe 

As to the first point, consent was given by the Court to the 
sale of the minor’s property, and therefore there was no contra- 
vention of the provisions of the Guardians and Wards Act, 
unless we import into the section of that Act words which would 
imply that not only must there be consent to the sale but every 
term of the consent must strictly be complied with. The Court 
acting on behalf of the minor contemplated a sale not only of the 
minors property alone but a sale of the whole house in which 
the minor had a shave. The Cowt must have known that the 
purchase money was to be the purchase money not only in res- 
pect of the minor’s share but of the whole property. The Court 
must have been aware that the debt which it wished to be paid 
was a debt which affected the whole property. Owing to cir- 
cumstances, of which the Court certainly was not aware at the 
time and for which, I think, the appellant cannot be held respon- 
sible, litigation arose. The title was called into question, and 
as the result it was found that good title could not be made of 
more than $rd of the property. Accordingly the vendors, includ- 
ing the minor, have been allowed to remain in possession and in 
receipt of rents and profits pending this litigation. The pur- 
chaser had remained in possession of his money except according 
to the Court about Rs. 300. But it is stated at the bar, 
and I have no reason to doubt the statement, that a further 
sum amounting in all to Rs. 933 has been paid. The appellant 
has expressed his willingness to bringin within a week the 
whole amount of the minor’s interest in the purchase money ; 
and accordingly it seems me that the minor’s interest has not 
suffered by anything that has happened, and can be fully pro- 
tected. The question remains whether the mere fact that in 
accordance with the strict terms of the order the whole mort- 
gage debt which affected the whole property was not discharged 
pending the litigation is sufficient to rescind the contract made 
on the minor’s behalf or to render it voidable at the instance 
of the minor. Suppose that instead of the minor one adult 
share-holder in the property had stipulated by a -contract for the 
sale of his share with a proviso that the purchase money should 


37 





Kunsa Mab 
D, 
QAURI SHANKAR. 


Richards, J. 


naanin 


38 


CIVIL. 


1905. 
Seema 
Konya MAL 
p. 
Gauri SHANKAR. 








Richards, J. 





CrvIL. 
1900. 
Spam 

Jan. 4, 
BLAIR, d. 
BURKITT, d. 


ameer 


HIGH COURT. [A. L. J. R. 


be paid in a particular way within a particular time without 
declaring in any way that time was of the essence of the contract, 
could it be said that when difficulty arose about the title, he 
was entitled to repudiate the contract without ever having 
offered possession or required payment of the purchase-money.’ 
I cannot think that the non-compliance under similar circum- 
stances with the provisions of the order sanctioning the sale 
can have any greater effect. The main point was that the sale 
should not take effect without the sanction of the Court. The 
Court did sanction the sale, and having regard to the effect, as 
I have already pointed out, that the minor’s interests have not 
been prejudiced and that they were clearly protected by the order 
of the Couzt, I would have been in favour of granting the plaintiff 
a decree for possession of the shares of Jamna Prasad and the 
minor on the terms of his bringing into Court a sum equivalent 
to the proportionate price of these two shares. 


By rae Courr.—Under section 575 of the Code of Civil Pro- 
cedure the appeal is dismissed with costs to Ram Charan, res- 
pondent, including fees on the higher scale. 


S. 0. B, Appeal dismissed. 


m ee 


CHATTARPAL SINGH AND ANOTHER 
i DEVSUS 
NATHA AND OTHERS.” 


Hindu Law—Mitakshara—Mortgage by father—Sons not born or be- 
gotten at date thereof—Sons not parties to suit for sale—Right to question 
sale or recover possession. 

A Hindu governed by the Mitakshara, at a time when he had no sons 
in existence, made a simple mortgage of ancestral property, whereupon 
a suit was brought and decree for sale obtained by the mortgagee. Sons 
of the mortgagor, who had in the meantime come into existence, were 
not made parties to this suit. A sale in execution followed, and then 
the sons brought a suit for recovery of their shares in the ancestral 
property so hypothecated and sold. 

Held that the simple mortgage having been made by the father at a 
time when none of the sons were born or begotten, the latter had no 
interest in the property and were therefore not entitled to the possession 
of it. 


SECOND APPEAL from the decree of W. F. Wells, Esq., District 
Judge of Agra, modifying the decree of the Munsif. 
Suit for recovery of property. 
oS. A. No. 602 of 1897. 
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Udai, plaintiffs’ father, executed a simple mortgage in favour 
of defendants’ ancestor in 1880. The latter obtained a decree 
for sale and brought the hypothecated property, which was an- 
cestral, to sale-in 1891. Udai had two sons, Natha and Kanha 
when the suit was brought, a third was born before the decree, 
and a fourth after the institution of the present suit. The first 
three sons sued for recovery of three-fourths of the property 
sold on the ground that they had not been impleaded by the 
mortgagee when he had sued on his mortgage. The Munsif 
applying the precedent of 

Bhawani Prasad v. Kallu [1895] I. L. R., 17 AIL, 537, 
made a decree in favour of Natha and Kanha for two-fifths. 
The District Judge on appeal raised this to two-thirds. 


Defendants appealed. 


Baneri, J., before whom the appeal originally came on for 
hearing, remitted an issue, whereupon the lower appellate Court 
found that the plaintifs had failed to prove that the defendants 
had notice of the existence of Kanha when the suit for sale was 
brought. There was some discussion then before Bann, J., 
as to the extent of the share that Natha was entitled to, and, 
inter alia, 

Rangasam v. Krishnayyan [1890] L L. R., 14 Mad., 408, F. B. 
was cited. 

His lordship referred the case to a Division Bench. It was 
then put up before Barr and BUREITT, JJ. 

Baldev Ram Dave (with him Sundar Lal), for the appellants, 
submitted that his first point was that the mortgage having been 
made before any of the sons were born, the suit was not main- 
tainable. Even Natha, the eldest, was not born till 1884. So 
thé sons took no vested interest by birth in the property which 
had been previously transferred. The disposition consequently 
was valid against them and they cannot now recover any part 
_ of the property so transferred. He referred to Mayne’s Hindu 
Law (ed. 5), § 316, and the cases there cited ; also to 

Doolles Ohand v. Wooma Sunkur Purshad [1880] 7 ©. L. R., 429. 

Madho Singh v. Hurmut Ally [1868] 3 Agra, 432. 

(Here he was stopped.): 

S. C. Banerji (for Ram Prasad), for the respondents, con- 
tended that the rule of Hindu law relied upon related to cases 
of absolute alienation and not of simple mortgage. 

[Burxirr, J.—The Transfer of Property Act treats a simple 
mortgage as a transfer of property. The sons were interested 
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only in the equity of redemption and so at the most entitled to 
an opportunity to redeem. ] 

But an after-born son is entitled to question an alienation, 
if made without necessity. In any event, this suit is to be de- 
cided with reference to the provisions of section 85, Transfer of 
Property Act, as interpreted by the Full Bench in I. L. R., 17 
All, 537. 

The judgment of the Court was as follows :— 

The plaintiffs, respondents to this appeal, obtained a decree in 
a suit in which they claimed their shares out of the property 
which was once of their father and which was the subject of a 
simple mortgage made by him at a time when none of them 
were born or begotten. They had, therefore, at the time of the 
mortgage no right or interest in the property, and they are there- 
fore not entitled to the possession of it. It is hardly disputed 
that such is the law. In our opinion the appeal must be 
allowed, the decrees of both the lower Courts set aside, and the 
suit of the plaintiffs dismissed with costs in all the Courts, in- 
cluding advocate’s fees in this Court on the higher scale. We 
invite the attention of the District Judge to paragraph 316 of 
Mayne’s Hindu Law (') in which this question is fully dealt with. 

Appeal decreed, 
(1) Ed. 6. [Ed. 6, § 342, p. 435.—Ep.] ‘ 
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` Prastice—Order of remand—Appeal—Remand order carried out— 
Occupancy holding—Usufructuary morigage made in 1698—Sutt by mort- 
gagee for possession in 1904—Agra Tenancy Act (II of 1901), sa. 2 
(4), 21—Retrospestive effect. 

The fact that an order of remand made by the lower appellate Court 
has been carried out by the Court of first instance is no bar to the hearing 
of an appeal against the order of remand. Rameshur Singh v. Sheodin 
Singh, I. L. R., 12 AL., 510, F. B., followed. 

The Agra Tenancy Act cannot have retrospective effect. If, therefore, 
a usufructuary mortgage of an occupancy holding, which was valid under 
Act XII of 1881, was made when that Act was in force, and if the 
mortgagee was entitled to enforce his mortgage before the passing of 
the new Tenancy Act, he would be equally entitled to do so after the 
passing of that Act. Khiali Ram v. Nathu Lal, I. L. R., 15 AN., 219, 
F. B., and Brijmohan Das v. Algu, L L. R., 26 All, 78, referred to. 

*F. A. F. O. 90 of 1905. 
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Query,—-whether’ section 21, Agra Tenancy Act, prohibitg an occu- 
pancy tenant from parting with the_possession of his occupancy holding 
by making a usufractuary mortgage. 


First APPEAL from an order of Mohammad Ali, Esq., Dis- 
ttict Judge of Mirzapore, reversing a decree of M. Amjudullah, 
- Subordinate Judge. 


Suit for recovery of possession. 


The-plaintiff was a usufractury mortgagee of an occupancy 
holding. The mortgage was made while Act XII of 1881 was 
in force, but the mortgagee did not obtain possession. He 
accordingly sued for possession. But in the meantime the Agra 
Tenancy Act (II of 1901) had come into force. The Court of 
first instance held that the mortgage was invalid and dismissed 
the suit. The lower appellate Court reversed this decision and 
remanded the cause for trial of various questions of fact raised 
in the case. 


The defendant appealed. 


8S. C. Banerji, for the respondent, raised a preliminary objec- 
tion that the order of remand having been carried out and the 
first Court having subsequently made a decree in favour of the 
plaintiff which the defendant had not appealed against, the 
present appeal could not be heard. 


[BANERJI, J., referred to Rameshur Singh v. Sheodin Singh, L L. R., 12 
All., 510.) 


Beni Madhab Ghose, for the appellant, then argued the appeal 
on the merits. He referred to sections 2(4), 4(9), 20 and 21 of 
the Agra Tenancy Act, and submitted that the usufructuary mort- 
gage was illegal and unenforceable. 


(S. O. Banerji referred to l 
Brijmohan Das y. Algu [1904] L L. B., 26 Al, 78.) 
That case, it was submitted, purported to follow 
Khiali Ram v. Nathu Lal [1893] I. L. R., 15 All, 219, 
but the law had been altered since by the legislature. Besides, 
in this: case the mortgagee never got possession, the mortgage 
was not given effect to. The law that had to be applied was 
that in force at the time when it was sought to enforce the 
mortgage. 


(BANERJI, J., referred to Agra General Clauses Act, section 11.) 
The respondent was not called upon, 
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The judgment of the Court was delivered by 

Bawer, J.—This is an appeal from an order of remand 
made by the Court below under section 562 of the Code of Civil 
Procedure. As the order of remand has already been carried 
out, the learned Vakil for the respondent raises a preliminary 
objection to the effect that this appeal should not be heard, and 
relies upon certain cases reported in the Weekly Notes for 1882 
and 1884. Those cases were considered. by the Full Bench in 
Rameshur Singh v. Sheodin Singh(?), and it was held that the 
view taken in the earlier cases was erroneous. ‘The preliminary 
objection must therefore fail. 

The suit was one by. the usufructuary mortgagee of an occu- 
pancy holding to recover, possession of the holding. The mort- 
gage was made on the 16th of April, 1898, that is, prior to the 
passing of the Agra Tenancy Act No. I of 1901. Having 
regard to the rulings of this Court in Khials Ram v. Nathu 
Lal’) and in Brijmohan Das v. Algu(*), it is clear that the plain- 
tiff could have succeeded in recovering possession of the mort- 
gaged property from his mortgagor at any time before the pass- 
ing of Act No. If of 1901. Itis argued, however, that section 
21 of that Act prohibits a transfer of any kind including a usu- 
fructuary mortgage of an occupancy holding; that consequently 
the mortgage cannot be given effect to after the passing of that 
Act, and that the claim ought to have been dismissed. We do 
not deem it necessary to decide for the purpose of this appeal 
whether section 21 prohibits an occupancy tenant from parting 
with the possession of his occupancy holding by making a usu- 
fructuary mortgage. However, the Act cannot have retrospective 
effect, and if what the tenant did was valid under the law which 
was in force at the time when the mortgage was made, and if 
the mortgagee was entitled to enforce his mortgage before the 
passing of the new Act, he would be equally entitled to do so 
after the passing of that Act. Section 2, clause 4, upon which 
the learned Vakil for the appellant has relied, has no bearing 
upon the question before us. We accordingly dismiss the appeal 
with costs. 

8. O. B. Appeal dismissed. 


(1) [1890] I. L. R., 12 A1., 510. (2) [1893] I. L. R., 15 All, 219. 
(3) [1904] I. L. R., 26 All, 78. 
The cases referred to in tho judgment are :— 
Karori Mal v. Sahodra, [1883] 4 A. W. N., 5. 
Ikramunnissa v. Muhammad Wazir, [1882] 2 A. W. N., 53, 
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| MIR MUHAMMAD JAN AND OTHERS oak 
piece 1905. 
SADANAND PANDE AND oTHERS.? Jan. 28. 


—— ee 


N.-W. P. Land Revenue (Act XIX of 1873), sections 118, 241—question Sranzey, C. J. 
of title raised—decided by Assistant Collector—appeal to Collector— Bourxirt, J. 
insompetent—Power of Civil Court to interfere. ee 

To an application for partition before the Assistant Collector, the 
plaintiffs put in objections to the effect that the property in dispute was 
their exclusive property which they had acquired by adverse possession. 

These objections were decided in their favour by the Assistant Collector 
whose order was set aside by the Collector on appeal by applicants. 
The order of the Collector was confirmed by the Commissioner and the 
Board of Revenue. The plaintiffs brought this suit for declaration of their 
right. Held that the objections having raised a question of title, the judg- 
ment of the Assistant Collector was final, in as much as the judgments 
of the Collector and the Commissioner and the Board being judgments of 
Courts which had no jurisdiction in the matter, were waste paper. Held 
further that the Court below were not competent in throwing out the 
suit as one which could not be entertained by a Civil Coart. 


Suit for declaration of title. 

The subject-matter of the suit (sir and khudkasht lands) had 
in certain partition proceedings been allotted to the share of the 
defendant, Sadanand Pande, by the Assistant Collector. An 
objection had been preferred by the plaintiffs (appellants) whicli 
had been allowed by the Assistant Collector, but rejected on 
appeal by the Collector. The Collector’s decision was upheld by 
the Commisioner and the Board of Revenue, the plaintiffs 
petition being treated by all the appellate Courts as one under 
section 118, Land Revenue Act. Thereupon, before the partition 
proceedings had been confirmed by the Collector, the plaintiffs 
instituted this suit in the Civil Court, claiming an exclusive 
title to the lands in question. The Subordinate Judge and the 
District Judge on appeal relying upon 

Mohammad Siddiq v. Laute Ram [1901] I. L. R., 23 AIL, 291, 
dismissed the suit. 

Plaintiffs appealed. It may be noted that the-partition record 
was not before the High Court. 

R. Malcomson, for the appellants, contended that as the plain- 


tifs objection before the Assistant Collector raised a question 
*9. A. 588 of 1902. 
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of proprietary title, the proper appellate forum was the District 

Court, and no appeal having been lodged in that Court against 

the Assistant Collector’s decision, this had become final. As 

the partition had not been completed on the day the suit was 

brought, Mohammad Siddiq’s case had no application. (He* 
produced a certified copy of the Assistant Collector’s judgment 

allowing the plaintiff’s objections with the object of showing the 

nature of the objections). 


M. L. Agrawala (for Sunder Lal, with him S. C. Banerji), for 
the respondent, Sadanand Pande, submitted that in the absence 
of the petition of objections there was no ground for presuming 
that it had been mado under section 111, Land Revenue Act, 


especially (1) as it had not been shown that it had been present- 


ed within 60 days of the proclamation issued under section 110, 
and (2) as all the Courts which had the petition before them had 
held it to be one under section 118 and the Assistant Collector’s 
order to be appealable to the Collector. The Assistant Collector's 
order properly construed did not show that he was dealing with 
a petition under section 111. 


The judgment of the Court was delivered by 

STANLEY, C. J. —The suit out of which this appeal has arisen 
was brought by the plaintiff for a declaration that certain str 
and khudkasht lands which are mentioned in the schedule to the 
plaint, are the exclusive property of the plaintiffs, and, if neces- 
sary, also for a decree for possession of this “property. The 
Court of first instance held for the reasons which we shall 
presently state that the suit was not cognizable by a Civil Court 
and therefore dismissed it. An appeal was preferred, which the 
lower appellate Court, taking the same view as did the Court of 
first instance, dismissed. It appears that some years before the 
institution of the suit the defendant filed in the Revenue Court 
a petition for partition of the lands now in dispute and other 
property alleging that the property was joint property. The 
plaintiffs filed an objection in regard to the property which forms 
the subject-matter of the present suit, setting up in that objec- 
tion an exclusive title to it by adverse possession. The objection 
was decided in favour of the plaintifis by the judgment of the 
Assistant Collector passed on the 30th of October, 1898. We shall 
here set forth the objection which was preferred to the partition 
proceedings by the objectors and the judgment thereon of the 
Assistant Collector. There was another objection with which 
we have here no concern. The judgment states the objection as 
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follows :—“ The objections of Muhammad Khan, objector, are 
as follows :—The same objections are in respect of the mahal of 
Himmat Sahai and Najaf Khan—(1) The khudkasht and sir lands 
have always been in separate and exclusive possession of the 
applicants who are in possession without the participation of 
any one.” ‘This appeal, as we have said, has no concern with 
the second objection, and therefore it is unnecessary to state it. 
The decision of the Assistant Collector on the first objection 
raised is as follows :—“ It is proved from the evidence of the 
patwari that the objector is in fact in separate possession of the 
sir land and has never paid any profits in respect thereof. The 
entry in the village administration paper also is to the same 
effect, 2. e., it is mentioned in it that no sharer pays profits to 
any one. Besides the sir land he (the objector) collects rent 
from every tenant in proportion to his share. The karinda 
(agent) of the applicant has also admitted this right of the 
objectors. This objection is therefore allowed. The settled sir 
and Ahudkasht lands which have been in his occupation for 12 
or more than 12 years shall be included in his mahal without 
compensation being allowed.” Now it is clear that the objec- 
tors, the plaintiffs here, in their objection raised the question of 
title or of proprietary right within the meaning of section 113 of 
' the Land Revenue Act No. XIX of 1878, and it also appears 
to us to be clear that the Assistant Collector took the proceedings 
which are laid down by that section and after judicial inquiry 
came to the conclusion that the objection of the plaintifis was 
well founded and accordingly so decided, that is, he found that 
the plaintifis had an absolute and exclusive title to the land 
the subject-matter of the dispute. An appeal was preferred, 
by the applicants for partition, to the Collector alleging that the 
property was not exclusively the plaintiffs’ property but was 
joint property of the applicants for partition and the plaintiffs 
This appeal was misconceived. When a question of title had 
been raised and decided under section 113, the Court to which an 
appeal lies under section 114, is the District Judge or High Court. 
The Collector had no jurisdiction whatsoever to entertain the 
appeal. However, he did so and, overruling the objection of 
the plaintiffs, decided for the defendants. On appeal to the 
Commissioner and Board of Revenue the decision of the Collector 
was affirmed. It is obvious that the orders so passed by the 
Collector, the Commissioner and the Board of Revenue were 
without jurisdiction, and therefore the plaintiffs were entitled 
to treat them as waste paper. The plaintiffs then instituted the 
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Ovin. present suit on the 2lst of October, 1900, and applied for an 
1905. injunction to restrain the defendants in the suit who were the 
— applicants for partition, from proceeding with the partition 
Min MUHAMMAD mattor pending the determination of the suit. An objecti 
cre & elermination of the sult. An objection to 
v. the injunction was filed on the 17th of December, 1900, and the 
ee objection was allowed on the 19th of December, 1900, the order 
for an injunction being refused. Tho partition proceedings 
Stanley, C. J. were continued, and.on the 12th of June, 1901, the partition was 
completed and the order for partition was confirmed on the 20th 
of June, 1901, that is, 8 months after the institution of the 
present suit and considerably more than two years from the time 
when the objection to the partition was filed before the 
Assistant Collector. The Court of first instance dismissed the 
suit on the ground that it was not cognizable by a Civil Court, 
ignoring, as it appears to us, the fact that a question of title and 
proprietary right was raised at the earliest moment, and over- 
looking the fact that where a question of title is raised, the 
appeal from the decision of the Assistant Collector lies to the 
District Judge or to the High Court. In the course of his judg- 
ment the learned Subordinate Judge observes :—“In fact, this 
suit has been instituted to upset all the partition proceedings 
which, having become complete, have resulted in the delivery of 
á possession.” This statement is inaccurate, in as much as the suit 
was commenced long before the partition proceedings had been 
completed and an objection was taken at the outset of the 
proceedings. Then he observes that the Full Bench Ruling of 
the High Court in the case of Muhammad Siddiq v. Laute Ram 
(*) is fully applicable to the suit. He therefore dismissed the 
plaintiffs claim. The decision in the case referred to appears 
to us to have no bearing upon the present case. In that case no 
question of title, affecting the partition, which was capable of 
being raised under sections 112 and 113 of the Land Revenue 
Act, was raised during the partition proceedings and the partition 
was completed before any suit was instituted. In this case, 
as we have pointed out, a question of title was raised at the 
earliest possible moment, and that question of title was decided 
by the Assistant Collector in favour of the plaintiffs. Therefore, 
as it seems to us, it is idle to say that the present suit was 
brought to upset the partition proceedings which had already 
been completed. On appeal, the learned District Judge appears 
to have fallen into several inaccuracies. He says in supporting 
the view of the Court below that the suit was not cognizable 
(1) [1901] I. L. R., 23 All. 
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by a Civil Court, that “the suit is an attempt to get a pro- 
nouncement from a Civil Court to interfere with partition 
proceedings which have been.completed.” If he means there- 
by to imply that the suit was instituted after the partition 
proceedings had been completed, that statement is based upon 
an entire error in regard to the true facts. Then, after dealing 
with the judgment of the Assistant Collector to which we have 
already referred, he observes :—“ In my opinion the Collector’s 
order of the 12th of December, 1898, did not deal with and 
dispose of any question of title such as would be referred under 
section 113 or appealed under section 114 to the Civil Court, 
but with one of the procedure under section 118, Act XIX of 1873, 
with which the Civil Courts are not concerned; the particular 
matter in dispute is indeed one relating to the ‘ distribution 
of the land by partition’ which is expressly barred from the 
cognizance of the Civil Courts by section 241 (f) of Act XIX of 
1873.” : 
We fail to understand how the learned District Judge came 
to advance this arugment in support of his decision. It is 
clear, as we have pointed out, that a question of title was 
raised by the objection which was filed in 1898; and the 
Collector’s order did deal with that question of title. In view 
of that order which was passed on the 3rd of October, 1898, it 
appears to us idle to say that a question of title was not raised 
and was not determined by the Assistant Collector. The ob- 
jection was not an objection under section 118 so far as regards, 
at all events, the khudkasht and sir lands, which the objectors 
claimed to be their exclusive property and with which only this 
suit is concerned. We wholly fail to understand how the learned 
District Judge dealt with the matter as a question of procedure. 
Then again the learned District Judge says, “what is fatal to 
these suits is that they have been brought after the completion 
of the partition proceeding, and the Lower Court was right in 
relying on the Allahabad High Court Full Bench ‘ruling,” to 
which we have referred. Then he says, “The present case is 
beyond all doubt, because the alleged cause of action does not 
arise from any question of title pending the determination of 
which the partition proceedings might have been suspended.” 
Now the suits as we have pointed out were not brought after 
the completion of partition proceedings but some 8 months 
before the completion of those proceedings. Therefore the 
learned District Judge was in entire error in regard to this. 
Moreover, the plaintiff’s cause of action was in respect of a claim 
7 


47 


CIVIL. 
1905. 
—— 

Mir MUHAMNAD 
JAN 
v. 
SaDANAND 
PANDE. 


Stanley, C. J. 


48 


CIVIL. 
1905. 
—— 

Mir MUHAMNAD 
JAN 
Y. 
SADANAND 
PANDE. 


Stanley, O. J. 





HIGH COURT. [A. L. J. R. 


of title to the land, and therefore the partition proceedings might 
have been properly suspended pending the determination of 
the question raised in the suit. _ The plaintiffs not merely raised 
a question of title, but they got a determination of that question 
in their favour by a Court competent to give that decision, and 
this decision of the Assistant Collector, though amounting to 
a final decision, as there was no appeal from it to a competent 
Court, has been entirely ignored by both the Lower Courts. 
Wo may further point out that the learned District Judge is 
mistaken in saying that “the particular matter in dispute is 
indeed one relating to the distribution of the land by partition.” 
The matter in dispute was in no way connected with the distri- 
bution of the land by partition. The plaintiffs set up an exclu- 
sive title to a portion of the property sought to be partitioned. 
The decrees of the Lower Courts therefore cannot be supported. 
They are based upon data which are erroneous, and they are 
not sound in point of law. We therefore allow the appeal, 
set aside the decrees of the two Lower Courts, and as the case 


‘has been decided upon a preleminary point and we have 


overruled the decision upon that point, we remand the case 
under the provisions of section 562 of the Code of Civil Pro- 
cedure to the Court of first instance, through the District Judge, 
with directions that it be restored to its original place in the 
file of pending suits and be disposed of on the merits. The 
plaintiff will have the costs of this appeal in any event. All 
other costs will abide the event. 
8. 0. B. Appeal decreed—Cause remanded. 


[N. B.—An application for review of judgment was presented by W. 
Wallach, M. L. Agarwala and Gulzari Lal, who produced a certified copy . 
of the plaintiff's petition of objections with the object of showing that it 
was actually made under section 118, Land Revenue Act, but this appli- ` 
cation was rejected by STANLEY, C. J., and Borxirr, J.—Ep.] 


VOL. IL] HIGH COURT. 


LACHMAN DAS AND ANOTHER 
versus 


CHATURBHUJ DAS AND OTHERS. = 


Decree—discharge of—payment to one of the Pe E eee and 
Administration Act—Section 923—Several executors—Discharge of debi 
` by one. Lxecutor. 

Payment made to one of the several decree-holders cannot operate as 

a discharge of the decree against all the decree-holders. 

Tamman Singh v. Lachman Kunwari I. L. R., 26 All, 318 and Mot 

Ram v. Hannu Prasad, I. L. R., 26 AlL, 334 followed. 

One of the several executors has power to release a debt due to the 
deceased but that can only be when the debt subsists as a debt and not 
when it has merged into a decree in favour of all the executors. 


Exgourion FIRST APPEAL from the decree of Munshi Mata 
Prasad, Subordinate Judge of Benares. 


Four persons, executors to the estate of one Babu Raghunath 
Prasad, had jointly obtained a decree under a compromise 
against the appellants on 30th September, 1902. It was agreed 
that a certain sum of money which was due to the judgment- 
debtors from the Pertabgarh estate should be set off against the 
decree. It was further agreed that should the judgment-debtors 
not pay the amount realised from the Pertabgarh estate, they 
‘ would be personally lable. It appears that on 24th April, 1904, 
the payment of the amount of the decree to Sarsuti Bibi, one of 
the executor-decree-holders was certified to the Court. Subse- 

quently the other two decree-holders (respondents to this appeal) 
+ filed an application for execution of the whole decree in favour 
of all the others. Judgment-debtors pleaded payment of the 
decretal amount. The Court below held that the payment alleg- 
ed was fraudulent in fact and also that, as a matter of law, one 
of the decree-holders was not competent to give a valid discharge 
when there was a decree in favour of four persons jointly. 

Tamman Singh v. Lachhmin Kunwari [1904] I. L. R., 26 AN., 318. 

Mott Ram v. Hannu Prasad [1904] I. L. B., 26 AIL, 334, 
were relied upon. 


Judgment-debtors appealed. 


[Upon the case being put up for hearing it was thought desir- 
able to have clear findings based upon evidence as to the alleged 
fraud.| Upon return of the findings, 

* E. F. A, No. 9 of 1905, 
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Sundar Lal (with whom Debendra Nath Ohdedar), for the appel- 


` lants, contended that the eividence did not justify the finding 


that there was fraud. On the point of law he submitted that the 
position of the decree-holders in the present case was different 
from that of other decree-holders. He referred to section 92 
of the Probate and Administration Act. The decree was not in 
favour of four persons jointly, but in favour of unit, viz., the 
estate which these persons represented as executors. Therefore 
the discharge given by one of them was valid. Before suit one 
of the executors could have exercised the powers of all the others, 
and there was nothing in.law which tended to curtail that power 
when a decree had been passed. He distinguished 

Tamman Singh v. Lachhmin Kunwari [1904] I. L. R., 26 AlL, 218, 
and 

Moti Ram v. Hannu Prasad [1904] L L. R., 26 AlL, 334. 

The following cases were also cited :— 

Musammat Bibee Budhu v. Musammat Hafizah [1879] 4 C. L. R., 70. 

Brojeswari Chowdhranee v. Tripoora Soonderi Debi [1878] 3 C. L. R., 513. 

Tarruck Chander Bhuttacharjee v. Devendra Nath Sanyal [1883] I. L. R., 9 
Cal., 881. 

Sultan Moideen v. Savalayammal [1891] I. L. R., 15 Mad., 343. 

J. N. Chaudri (with whom Satish Chandra Banerji), for the 
respondents, upon the evidence submitted that no payment 
whatever had been proved. As to the point of law he submited 
that the character of the persons who had obtained the decree 
as executors had, after the decree, merged into that of ordinary 
decree-holders, and that they would be governed by the Code of ` 
Civil Procedure. Under the circumstances, section 231 of the 
Code would apply to them, and the rulings sought to be distin- 
guished were in point. The cases relied on for the appellants 
were all distinguishable in that the particular decree-holder who 
had given a discharge in respect of his share in each of those 
cases possessed a defined interest, and the Court by allowing the 
decree to be executed for a portion at the instance of the others 
had not contravened the provisions of the Code. The object 
of the legislature would be frustrated if one of the decree- 
holders, whether executor or not, were permitted to execute the 
decree behind the back of his co-decree-holders. There would 


then be no protection which the law intended for them. 


Sundar Lal heard in reply. 

The judgment of the Court was delivered by 

BaneRs!, J.—This appeal arises out of an application made by 
two out of four decree-holders for execution of a decree passed 
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in favour of four persons, who obtained probate of the Will of one 
Babu Raghunath Das. They made their application under the 
provisions of section 231 of the Code of Civil Procedure, alleging 
that the other decree-holders were unwilling to join in the 
application, and they prayed that the decree might be executed 
at their instance for the benefit of all the decree-holders. The 


decree was passed upon a compromise which provided thata ` 


receiver was to be appointed who should recover the amount of 
a certain other decree due to the judgment-debtors by a person 
whose estate was under the management of the Court of Wards. 
One of the conditions of the decree was that the judgment- 
debtors would be personally liable to satisfy the decree if 
they realised and appropriated any part of the money payable 
under the decree for which the Court of Wards was liable. It is 
contended on behalf of the appellants who are the judgment- 
debtors that th ey have not committed any breach of the condition 
of the decree, a nd that the decree-holders are not entitled to pro- 
ceed personally against them. Upon this question we referred 
an. issue to the Court below, and the finding of that Court is that 
the amount of the decree paid by the Court of Wards was in fact 
realised by the judgment-debtors themselves and not by the 
receiver appointed by the Court. We do not think it necessary 
to decide whether, in reality, the amount was withdrawn: by 
Mathra Das, judgmett-debtor. As a matter of fact, the cheque 
was made payable in his favour, and the money was drawn by 
him from the Bank. Upon the evidence we have little doubt 
that it was Mathra Das who directed the disbursement of the 
money; but even if it be assumed that the money was disbursed 
by the receiver, it is clearly proved by the evidence that a large 
amount was paid over to Mathra Das, viz., a sum of Rs. 58,000. 
So that part of the amount of the decree which was to satisfy 
the decree in this case did go into the pocket of Mathra Das, 
and a breach of one of the conditions of the decree was thus 
committed. . 

It is next urged that this payment to Mathra Das was not 
made until after the decree in the present case had heen satisfied 
by a payment made to Musammat Sarsuti Bibi, one of the decree- 
holders, and that under the terms of the compromise and the 
decree, the judgment-debtors were entitled to appropriate the 
surplus after the decree was satisfied. This leads to the question 
whether a payment was made to Sarsuti Bibi go as to satisfy the 
decree. Holding the view that we do upon the next question 
which arises in the case, we do not deem it necessary to decide 
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whether any payment was made to Sarsuti Bibi, though there 
are circumstances which render even this somewhat suspicious. 
Assuming that payment was made to Sarsuti Bibi as alleged, we 
are of opinion on the evidence that the payment was not made 
to her as decree-holder. She is alleged to be a beneficiary under’ 
the Will of Babu Raghunath Das. It seems that if any payment 
was made, it was made to herin her capacity as beneficiary. 
Even assuming again that.the payment was made to her as one of 
the decree-holders, we are unable to hold that such payment can 
operate as a discharge of the decree against all the decree-holders. 
It has been held by this Court in Tamman Singh v. Lachman 


` Kunwari(?) and Mote Ram v. Hannu Prasad(*), and it is not dis- 


puted that one of several decree-holders cannot give a discharge 
for the whole amount of the decree. It is, however, contended 
that the fact that the decree-holders in this case were executors 
makes a difference. We are unable to see that any such differ- 
ence exists. The Code of Civil Procedure recognises no distinc- 
tion between decree-holders who are executors and other decree- 
holders. Under section 231 one of several cdecree-holders may 
apply for execution for the benefit of all the decree-holders. The 
inference from the provisions of this section is irresistable that 
one of several decree-holders cannot give a full discharge for 
the amount of the decree, as held in the case to which we have 
referred. Itis true that under section 92 of the Probate and 
Administration Act, 1882, one of several executors has the power 
to release a debt due to the deceased, but that can only be when 
the debt subsists as a debt due to the deceased and not when it 
has merged into a decree in favour of all the executors. We 
think the provisions of section 92 of the Probate and Adminis- 
tration Act do not help the appellants. As a discharge was not 
given by all the decree-holders and as payment was not certified 
by. all of them, the payment to Musammat Sarsuti Bibi, if made 
at all, cannot exempt the appellants from liability to the res- 
pondents, the other holders of the decree. We are therefore of 
opinion that the Court below was right in granting the applica- 
tion for execution, and we accordingly dismiss the appeal with 
costs, including fees on the higher scale. 
8, O. B. Appeal dismissed. 
(1) [1904] I. L. R., 26 AlL, 318. 5 
(2) [1904] I. L. R., 26 All, 334. 
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PRIVY COUNCIL. 
` THE MUNICIPAL OFFICER OF ADEN 
VETSUS | 
HAJEE ISMAIL HAJEE ALLANA AND OTHERS. 
High Court—Bombay—-Powers of transfer—Oourt of Resident at Aden. 


The High Court of Bombay has power to make general rules for regu- 
lating the practice and proceedings of the Court of Resident at Aden. 

Where the High Court transferred a case from the Court of Resident 
to itself, their Lordship refused to interfere. 


“ The power of transfer contained in the Charter Act has nothing to do 
with the power of removal conferred by the Letters Patent, and the Letters 
Patent make superintendence, not appellate jurisdiction, the condition of 
the exercise of the power of removal.” 

APPEAL from an order (Canny, A. O. J., and OHANDAVARKAR, J.) 
of the High Court of Bombay. 


Suit for possession of lands and buildings. 


The judgment of the Bombay Court is reported in I. L. R., 27 
Bom., 575, where the material facts will be found stated. 


A. Cohen, K. C. and A. Phillips, for the appellant. 
H. Birdwood, for the respondents. 


The judgment of their Lordship was delivered by 

Lorp MaonacutTen.—At the conclusion of the arguments in 
this case their Lordships intimated that they would humbly 
advise His Majesty to dismiss the appeal, and added that the 
costs of the appeal would be paid by the appellant. It only 
remains for their Lordships to state their reasons. 

The suit m which the appeal was presented concerns land 
in Aden. It was brought, and properly brought, in the Court 
of the Political Resident there., The High Court of Judicature 
at Bombay has made an order for -the transfer of the suit for 
trial and determination by the High Court its elf. 

The authority on which the High Court assumed to act is 
contained in clause 13 of the Letters Patent of 1865 for the 
High Court of Judicature for the Presidency of Bombay, which 
ordains that the High Court of Judicature at “ Bombay shall 
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within the jurisdiction of any Court whether within or without 
the Presidency of Bombay subject to its superintendence, when 
the said High Court shall think proper to do so, either on the 
agreement of the parties to that effect or for purposes of justice, 
the reasons for so doing being reached on the proceedings of the 
said High Court.” 

The High Court has duly recorded its reasons for the order of 
transfer. The propriety of the order is not disputed if there was 
power to make it. The only question, therefore, is whether the 
Court of the Resident at Aden is “subject to the superintendence” 
of the High Court at Bombay. To answer that question it 1s, 
in their Lordships’ opinion, sufficient to refer to Act H of 1864 
of the Governor-General in Council. By that Act, subject to 
certain amendments contained in Act IX of 1887, the adminis- 
tration of Civil Justice at Aden is now regulated. The preamble 
of the Act contains a recital to the effect that certain judgments 
and proceedings of the Resident at Aden are not subject to the 
superintendence or revision of any Court of Justice except so 
far as they are subject to appeal to His Majesty in Council, 
and that it is expedient to provide for “the superintendence ” 
or revision of such judgments and proceedings by the High 
Court at Bombay. No appeal is to lie from any decision or order 
of the Resident. But provision is made fox a reference to the 
High Court at Bombay in a great number of cases, and in every 
case the Resident is bound to dispose of the matter before him 
conformably to the decision of the High Court. Then section 
31 declares that the High Court shall have power to make 
general rules for regulating the practice and proceedings of the 
Court of the Resident, and also to frame forms for every pro- 
ceeding for which the High Court shall think it necessary that a 
form should be provided, for keeping all books, entries, and 
accounts to be kept by the officers, and for the preparation and 
submission of any statements to be prepared and submitted by 
the Court of the Resident, and from time to time to alter any 
such rule or form, provided that such rules and forms shall 
not be inconsistent with the provisions of the Act or any other 
law in force. ` 

The learned Counsel for the appellant, while admitting that 
the Court of the Resident was to a certain extent subject to the 
superintendence of the High Court of Bombay, contended that 
the superintendence, such as it was, was not so thorough or 
complete as to satisfy the requirements of clause 13 of the Letters 
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Patent of 1865 when rightly understood. In support of this 
view they asked their Lordships to compare and contrast the 
language of clause 13 with the language of section 15 of 24 and 
25 Vic., c. 104, usually called “the Charter Act”, and to notice 
in section 15 the stress laid on the existence of appellate juris- 
diction which ought, they said, to be imported into clause 13 
of the Letters Patent, and, at. the same time, to observe the 
omission from that clause of the power of transfer conferred 
by section 15 of the Charter Act. The answer to this ingenious, 
though somewhat contradictory argument, is simple enough. 
The power of transfer contained in the Charter Act has nothing 
to do with the power of removal conferred by the Letters Patent, 
and the Latters Patent make superintendence, not appellate 
jurisdiction, the condition of the exercise of the power of removal 
which the High Court at Bombay has put im force. 


Solicitor : India Office, for the appellant. 


Solicitors: Messrs. Holman Birdwood & Co.. for the respon- 
dents. 


Appeal dismissed. 


SRI RAJA VENKATA NARASIMBA APPA RAO BAHADUR, 
VETSUS 
SRI RAJA SOBHA NADU APPA RAO BAHADUR. 


Mokhasa—Service tenure—grant subject to burden of service—grant in lieu 
of service. 


Where lands are held upon a grant which was a grant subject toa 
burden of services and was not a mere grant in lieu of wages, as long as 
the holders of that grant are willing and able to perform the services, 
the zemindar has no right to put an end to the tenure, whether the services 
are required or not. 


Rajah Leelanund Singh v. Thakoor Munoorunjun Singh, L. R. I. A., Sup. 


Vol., 181, followed. 


APPEAL FROM A DEOISION of the High Court of Madras. The 
judgment of Dayies and Bryson, JJ., will be found reported 
in I. L. R., 26 Mad., 403. The material facts are there stated. 


Suit for resumption of a village. 
W. O. Bonnerjee and C. W. Arrathoon, for the appellant. 


Arthur Cohen, K.C., and Kenworthy Brown, for the respondent. 
: 8 
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Their Lordships’ judgment was delivered by 

Sır ANDREW ScorLe.— The zemindari of Nuzvid in the Madras 
Presidency, after protracted litigation, into the history of which 
it is unnecessary to enter, was partitioned in the year 1882. At 
the partition a sixth share of the estate was allotted to the plaintiff 
and appellant, including the village of Hanumantunigudem, 
which is‘the subject of the presént proceedings. Prior to the 
partition, the father of the first respondent had obtained from the 
other sixteen respondents or their predecessors in title, whom it 
will be convenient to designate as the Mokhasadars, leases for 
thirty years of the lands beld by them in the village under 
Mokhasa tenure and the term of these is still unexpired. 

The appellant claims that the leases are invalid and that he is 
entitled to resume the village. The Subordinate Judge decided 
in his favour but the High Court, on appeal, reversed the decision. 
The sole question which their lordships now have to determine 
is whether having regard to the nature of the tenure, the village 
is resumable at the option of the appellant, the zemindar. 

There is no doubt that Hanumantunigudem is what is known 
as a Mokhasa village. The learned Judges of the High Court 
say that “ Mokhasa is a well-known tenure in the Northern Cir- 
cars ; and the term itself implies that it is a tenure subject to 
service.” In Wilson’s Glossary, Mukhasa or Mokhasa is said to 
be irregularly derived from an Arabic word signifying “ to have 
as one’s own’, and is defined as “a village or land assigned 
to an individual, either rent-free, or at a low quit rent, on 
condition of service.” 

There is no deed or Sanad containing the particulars of the 
grant in this case, but the evidence shows that the village has 
been held by the Mokhasadars and their ancestors on a quit rent 
of Rs. 144 per annum from a period antecedent to the introduc- 
tion of the British Government, and that the service .to be ren- 
dered was that of one Naik and fourteen peons, whose duty it was 
to guard the zemindar’s fort and treasury, to watch over the 
reaping and threshing of the crops, and to attend the zemindar 
on his hunting or military expeditions. These services, it is 
clear from a report of the Indian Commission, were rendered 
down to 1860, when a Mokhasadar represented that, “in conse- 
quence of the proximity of his village to Nuzvid, the call for 
their service was incessant,” and the obligation is recognized in 
leases granted to the first respondent’s father by the Mokhasadars 
in 1881 in which there is a stipulation that they shall “ render 
servico to the zemindar according to the custom.” There has, 
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therefore, been no breach of this condition on the part of the 
respondents. Both Courts in India agree in holding that “the 
Mokhasadars hold their lands conditional upon the performance 
of the services,” which have been already specified. 

‘The question remains whether the zemindar can dispense with 
the services and resume the land ; and upon this point the Courts 
below differed. 

The Subordinate Judge held that “in the absence of any 
evidence * * -* ag to an absolute grant, or as to a gift 
burdened only with a condition of service, the only conclu- 
sion that can be come to upon the evidence in the case is that 


the village was granted by the zemindar before 1780 to an an-. 


cestor of the (Mokhasadar) defendants, for the purposes of render- 
ing the services above mentioned,” and he found upon a specific 
issue that the grant was in lieu of wages. 

The learned Judges of the High Court came to an opposite 
conclusion upon the facts. “In the first place,” they say, “no 
ofice by any particular designation was conferred upon the 
original grantee, but an obligation of a feudal character was 
imposed upon him. He was simply to provide a specified num- 
ber of men as custodians, so to speak, of the zemindar’s property, 
and their services appear to have been rendered intermittently 
and not continuously. Besides, they were paid in money when 
they actually performed such services . . . .  thatis to say, 
batta was given to them when actually on duty. It is also 
certain that in later years their services were not in frequent 
requisition, because, as Mr. Taylor points out in his report, the 
zemindar would have had to pay in the shape of batta more than 
the services were worth. In the socond place the following 
circumstances indicated as plainly as possible a fixity of tenure. 
The Mokhasadars have paid a uniform rent of Rs. 144 a year 
for the last 120 years without alteration at any time, and the 
Jand has descended from father to son hereditarily. There has 
been no instance of resumption during all this time. There 
has also been no attempt at resumption during all this time. 
There has also been no attempt to enhance or to alter the rent, 
or to interfere with the devolution of the property from heir 
to heir.” 

* Without altogether adopting the further reasons adduced by 
the learned Judges in support of their view, their lordships 
are of opinion that the considerations above stated are sufficient 
to establish that the grant in this case was a grant subject toa 
burden of services and was not a mere grant in lieu of wages, 
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This disposes of the case, for it is well settled that where lands 
are held upon sucha grant, “as long as the holders of those 
grants are willing and able to perform the services, the zemin- 
dar has no right to put an end to the tenure whether the services 
are required or not” [Rajah Leelanund Singh v. Thakur Munov- 
yunjun Singh (*)]. 

Great stress was laid in the Courts below upon a statement 
contained in a note to an “Abstract of the revenue collectors in the 
Nauzid zemindari”, prepared by the Circuit Committee in 1786, 
in which it is stated that “the Mokawsaw villages and grants 
being immediately under the zemindar, and given or reserved 
when he pleases, are included in Government collections.” The 
Circuit Committee was appointed by the Government “ to enquire 
into the state of the Northern Circars,”’ with a view inter alia to 
the settlement of the revenue, and their lordships would have 
been disposed to attach importance to this piece of contemporary 
evidence as to the relations between the Mokhasadare and the 
zemindar were it not that it appears from the fifth report of the 
Select Committee on the affairs of the East India Company (Vol. 
I, p. 4 of the Madras edition) that “ few members of (the Cireuit 
Committee) appear to have been acquainted with the native 
languages, and, as it is stated by themselves, they depended 
wholly for what intelligence they obtained on those subjects on 
the zemindars, and. the native officers in the villages and the very 
persons most interested to conceal the truth and to impose upon 
them false information.” Their lordships agree with the learned 
Judges of the High Court that although the records of the Cireuit 
Committee may be good evidence with reference to the system 
upon which the Government claimed to deal with the zemindar’s 
property, they cannot affect the rights of the Mokhasadars as 
against the zemindar, with regard to which no independent 
enguiry appears to have been made. 

Upon these considerations, their Lordships will humbly advise 
His Majesty that the decree of the High Court of Madras ought 
to be confirmed, and this appeal dismissed. The appellant will 
pay the costs of the first respondent who alone defended the 
appeal. ' 

Solicitors for the appellant: Messrs. T. L. Wilson & Co. 

Solicitor for the first respondents: India Office. 


Decree affirmed. 
(1) [1873] L. R. I. A., Sup. Vol, 181, at 185, 
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TITURAM MUKERSJI 
DETSUS 


COHEN AND OTHERS. 


Jungleburi lease—Oonstruction—Grant for life—Right to surface and 
to subjacent minerals—Injunetion—Diseretion. 


The Raja of Jheriah executed a lease to the following effect :—“ You 
shall cut the Jungle...and prepare the lands. When the lands are 
prepared, rents will be assessed...and you shall pay 10 annas on every 
rupee thereof to the Raj and you shall get 6 annas for your labour. On 
these conditions the lands within these boundaries are given to you for 
jote and cultivation.” After the Jungles were cleared the land was 
formed into a separate village, and another document to the following 
effect was executed by the Raja:—‘ You have been holding possession of 
mauza Golokdihi * ©% © you have now cleared the Jungle within 
these boundaries in mauza Golokdihi * © è% © Rg, 47-15-0 are fixed 
as rent.” : 

Held that the leases related to the surface and did not carry the 
subjacent minerals. Hence the lessee and his successors became entitled 


to the exclusive possession of the surface, while the mineral rights 
remained in the Raja. 


Held farther thet a grant for the life of the grantee could not be pre- 


sumed to be more than a grant of rents and profits, and could not be 


presumed to carry with it a right to open mines and remove minerals, 
which are a portion of the soil. 


The right to an injunction depends in India upon statute, and the 
discretion of the Court is to be exercised as the discretion of Court 
always is. Where, therefore, it was not shown that the respondents had 
interfered with the enjoyment of any right vested in the appellants, and 
the invasion, if any, of the latter’s right was of a theoretical and trivial 
character, held that as the grant of an injunction would inflict far more 
injury on the respondents than any advantage which the appellants could 
derive therefrom, no injunction should issue. 


APPEAL from a decision ofthe High Court of Judicature at 


Fort William in Bengal. 


% 


Suit for declaration, possession, damages and injunction. 
The material facts are given in the judgment. 
A, Cohen, K. C. and W. C. Boonerjee, for the appellant. 
Jardine, K. C. and A. Phillips, for the respondents, 
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The judgment of their Lordships was delivered: by 

SIR ARTHUR Witson.—This is an appeal from a judgment 
and decree of the High Court of Calcutta, dated the 6th May, 
1901, affirming a decree of the Subordinate Judge of Manbhum, 
which dismissed the suit with costs. The case relates to the right 
to the minerals under lands in mauza Golokdihi, pargana 
Jheriah, in the district of Manbhum, and to various questions 
in connection therewith. Pargana Jheriah forms part of the 
estates of the Rajah of Jheria. 

On the 22nd April, 1824, the then Rajah of Jheria executed 
a lease, of the kind well known in that part of India as a 
“Jungleburi lease, in favour of Golok Mudi, the material parts 
of which are as follows :— : 

“To Golok Mudi.—This deed...is executed to the following effect. In 
mauza Tisra...there are jungle lands within these boundaries...and the lands 
within these boundaries are now settled with you at a rental of Rs. 12. You 
shall cut the jungle...and prepare the lands. When the lands are prepared, 
rents will be assessed in the presence of five persons, and you shall pay 10 
annas on every rupee thereof to the Raj, and you shall get six annas for your 
labour. On these conditions the lands within these boundaries with the 
jangle.. .are given to you for jote and cultivation.” 

By 1835 or 1836 the time appears to have arrived for the 
further arrangement contemplated by the lease just cited, and 
accordingly a fresh instrument was entered into. When this was 
done, two things had happened : first, Golok Mudi had cleared 
jungle and brought the land cleared into cultivation ; secondly, 
the mauza had become separated from Tisra and had acquired 
the appellation of Golokdihi after the name of Golok Mudi, 
the tenant.. The material parts of the new document are as 
follows :— 

“To Golok Mudi of a behaviour. You have been holding possession of 
mauza Golokdihi...as jungleburi chuck... You have now cleared the jungle within 
these boundaries ‘in mauza Golokdihi.” (Then follow calculations of rent.) 
‘Rs, 47-15-0 are fixed as the rent.” 

As to the effect of these documents certain questions have 
from time to time been raised, and it may tend to simplify the 
treatment of this appeal if their Lordships’ conclusions upon 
those questions are stated once for all at the earliest possible 
stage. Their Lordships see no reason to question the decision 
of the Courts in India that the leases to Golok Mudi included 
the whole area of Golokdihi. They also agree in thinking that 
those leases related to the surface and did not carry the subjacent 
minerals. The result is that Golok Mudi and his successors 
in title became by the grant entitled to the exclusive possession 
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and use of the whole surface of Golokdihi, while the mineral P B1vr Counom 
rights remained in the Rajah. Their Lordships also accept the 1905, 
finding of the Courts in India that the lands in dispute in the =~ 
present case lie in Golokdihi. The title of Golok Mudi has Tiruray 


; : M 
Become vested in the defendants Hridoy Mudi and Gopal Mudi, pia 
and the whole group may be conveniently spoken of collectively Coney: 
as the Mudis. ee 


At some date which cannot be precisely fixed, but which Wilson. 
must have been before, and was probably shortly before, the 
3rd June, 1849, Rajah Udit Narayan Singh, who had then 
succeeded to the Jheriah estate, made a khorposh, or mainte- 
nance, grant to Nanda Kishore Singh, a near relative and a 
member of the Raj family, of certain villages including Golokdihi. 
The nature of this grant, so far as it can be ascertained, will be 
considered later. ` 

On the lst March, 1893, Nanda Kishore executed a mourusi 
mokurrurt pottah in favour of Purna Chunder Daw by which 
he purported to convey to the latter the whole of his rights to 
surface and subsoil in mauza Golokdihi. 

Later in the same year, on the llth October, the Mudis 
executed a mourust mokurrurt pottah in favour of the respond- 
ent Cohen, purporting to grant to the latter the surface and 
underground rights in Golokdihi, and.in particular the right 
to raise coal and other minerals. And on the 2nd April, 1896, 
Raja Joy Mongul, now. become the Raja of Jheriah, granted to 
the same Cohen a mourust mokurrurt pottah of the undergound 
rights with the power of cutting and raising coal. 

The effect of these several transactions, as affecting the right 
of raising coal from under Golokdihi, was that Purna Chunder 
Daw acquired all that Nanda Kishore had to dispose of while 
Cohen acquired all that the Mudis and all that the Raja could 
convey. 

Cohen proceeded to raise coal under Golokdihi, and Purna 
Chunder Daw (who: is now represented by the appellants as 
his executors) instituted the present suit in the Court of the 
Subordinate Judge of Manbhum. He sued as defendants the 
Mudis and Cohen, and joined his own lessor Nanda Kishore 
as pro forma defendant. The Great Eastern Coal Company 
as assignees of Cohen were afterwards added as defendants, 
and later still, for the purposes of this appeal, the liquidators 
of the last mentioned Company were made parties. The plaint 
alleged that Nanda Kishore had been: absolute owner and in 
possession of the land in dispute, including the minerals, under 





62 


Privy Counoit. 


1905. 
TONS 
TITURAM 
MUKEBJI 
v. 
COHEN. 
Sir Arthur 


tison. 


m_e 


PRIVY COUNCIL. [A. L. J. R. 


his khorphosh grant. It was also alleged that Nanda Kishore 
had acquired a like title by long adverse possession. And the 
plaintif claimed to stand in Nanda Kishore’s place by virtue 
of the pottah of the Ist March, 1893. He asked for a declaration 
of his absolute proprietary right to the land and the minerals, 
for possession, for damages in respect of the value of the coal 
removed, for an order to restore the land to its original state 
or the cost of doing so, for a permanent injunction against 
cutting, raising, and appropriating coal, and for relief generally. 
The pro forma defendant, Nanda Kishore, in his written state- 
ment, supported his tenant the plaintiff. The other defendants 
denied the title of Nanda Kishore to the possession of the land 
and to the minerals, and maintained the title on the other 
side derived from the Mudis and from the Raja. The suit was 
dismissed by the first Court, and the. High Court affirmed that 
decision. 

At the trial the inquiry was naturally directed mainly to the 
nature of Nanda Kishore’s rights. The plaintiff relied primarily 
upon a document put forward as being the deed which created 
the khorphosh grant in favour of Nanda Kishore, and which it 
was said conveyed to him absolutely and permanently the whole 
of the Rajas rights in Golokdihi. Both Courts in India, 
however, have found that the genuineness of that document is 
not established. And their Lordships see no sufficient ground 
for dissenting from that finding. The case based upon adverse 
possession failed altogether. Reliance was then placed upon an 
alleged custom, family or territorial, making khorphosh grants 
absolute and perpetual, but this case is now abandoned. It 
remained only to say what could be persumed as to the nature 
of akhorphosh grant, the existence of which is not disputed, 
but of the terms of which there is no direct evidence. Both the 
Courts in India held that the most that could be assuined, 
as to the duration of such a grant, was that it was for the life 
of the grantee. They further held that such a grant, regarding 
it as one for the life of the grantee, could not be presumed to be 
more than a grant of rents and profits, and could not be presumed 
to carry with it a right to open mines and remove minerals, 
which are a portion of the soil. In these conclusions their Lord- 
ships concur, and they consider, as did the Courts in India, 
that these conclusions are sufficient to dispose of the case so far 
as it turns upon any title of Nanda Kishore to the minerals. 
The claim of Nanda Kishore, or of the plaintiff through him, to 
possession of the surface is precluded by the exclusive right of 


VOL. IL] PRIVY COUNCIL. 63 


possession granted to the Mudis by the jungleburi leases and by Parry Covor. 
them to Cohen. 1905. 
But on the argument before their Lordships the case for the -~ 
appellants was placed upon another alternative ground. It aasa 
was contended that assuming Nanda Kishore as khorposhdar y. 
to have had, and the appellants now to have, no proprietary oe 
interest In ihe minerals and no right to work them, still the Sir Arthur 
latter have a sufficient interest in the soil of Golokdihi to entitle Wilson. 
them to object to the working of minerals therein or thereunder 7 
by any person without their consent. And the question so raised 
has to be considered. 
What is asked for is an injunction restraining the raising 
of coal. In order to determine the validity of this claim it is 
necessary to realise clearly the position of the appellants claim- 
ing under Nanda Kishore. They have no right in the minerals, 
which belong to the Raja or to those who derive title from him. 
They have no present right to the surface that belongs to the 
Mudis or those entitled under them. The plaintiff, and there- 
fore the appellants, might conceivably have been entitled to 
damages. If so, the damages would have been measured by 
the injury inflicted upon their interest in the property by what 
has been done. But that interest endures only during the life 
of Nanda Kishore under a grant to the latter of a date not later 
than 1849. And the right is limited to the receipt of the rents 
reserved under the lease to the Mudis and such other rights, 
if any, as may be incident to such a reversion as that which has 
been acquired. The plaintiff asked for damages based upon the 
view that he was the owner of the minerals, and he asked for 
damages based upon the view that he was entitled to possession 
of the surface, both of which claims failed. He never asked for 
damages upon the only ground legally tenable. And this is 
natural, for there is no evidence of any injury to his reversion, 
or that his security for the rent, which is all he is entitled to, 
will be in the least degree impaired. 
The right to an injunction depends in India upon statute and 
is governed by the provisions of the Specific Relief Act (I of 
1877). Section 52 of that Act places the grant of an injunction 
in the discretion of the Court, a discretion to be exercised of 
course as the discretion of Courts always is. Now in the present 
case there is no evidence that the respondents have done, or 
threaten to do, anything which will interfere with the enjoyment 
of any right vésted in the appellants, and the invasion of their 
right (if any) is of a theoretical and trivial character which would 
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at most give them a claim to nominal damages. Any injunction 
which could be granted would inflict far more injury on the 
respondents than any advantage which the appellants could 
derive from it. Their Lordships are of opinion that m the - 
exercise of a sound discretion no injunction should be granted. 

Their Lordships will humbly advise His Majesty that the 
appeal should be dismissed. The appellants will pay the costs. 


Solicitor: W. W. Bow, for the appellant. 


Solicitors: Messrs. Morgan, Price, and Mewbwrn, for the res- 
pondents. 
Appeal dismissed. 


UTEE aa a a 


NURJAHAN BEGAM 
VETEUS 
FAGHFUR MIRZA.. 
Deed—Construetion—another deed construed previously—effect of 


A document, in which certain words were used which had been construed by 
the Privy Council in another document, had to be construed. Held that the 
document in question not embodying or referring to the earlier document, and 
the two documents not being parts of the same transaction, the construction 
placed upon the document formerly construed should not be used for the pur- 
pose of ascertaining the meaning of the later document. 

The ambiguity of the language used on one subject cannot control the clear 
and unambiguous words with regard to the other if the two subjects are dis- 
tinct. 


APPEAL from the Court of the Judicial Commissioner of Ouch. 
Plaintiffs appeal. 
The material facts appear from the judgment. 


Judgment of their Lordships was delivered by 

SIR ARTHUR Wiison.—This appeal relates to the construction 
of a deed of trust, executed on the 23rd November, 1839, by 
Muhammad Ali Shah, then King of Oudh, by which he settled a 
sum of money deposited with or lent to the East India Company, 
as security for certain pensions for the benefit of persons con- 
nected with his family, and for other purposes. One of the 
original pensioners was a daughter-in-law of the King, Nawab 
Khakan Bahu, who died on the 21st March, 1889.. The original 
appellant, Khakan’s sister and her sole heir according to Mu- 
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hammadan law, claimed to be entitled to succeed to the pension, 
and brought the present suit against certain trustees to establish 
her title and to recover arrears. The only question is whether 
the title to the pension descended to the heirs general of the 
original pensioner, or whether the right to succeed was limited 
to heirs who are also issue. > 

The deed is a very short one, and according. to the translation 
embodied in the judgment of the Subordinate Judge, which all 
parties have accepted as correct, it is in substance as follows :— 

“ Article lst. The sum of twelve lakhs of Lucknow Steca rupees. s 
has been deposited by us in perpetuity in the Honourable Company’s Treasury. 

. and the interest . . . has been bestowed as a gift upon the persons 
herein mentioned, and for tbe expenses of Huseinabad Mubarak, &0o. We have 
nominated and appointed . . . and after them their descendants, generation 
after generation, to the situation of Daroghas or Superintendents of Mosque, 
and . . . . and his descendants after him to the duties of vakeel of the 
_ pensioners only i 

“Tt is incumbent on the officers of the Honourable Company’s Government 
to pay in perpetuity . . . to” (the Daroghas of the Mosque) “and to their 
descendants, generation after generation . . . the money for the expenses 
of the Huseinabad Mubarak . . . The stipends of the pensioners are to be 
paid through” (the Vakeel) “ . . . and should any of the pensioners 
enumerated in this deed, or their heirs, go and reside within the territories of 
the Honourable Company, the Resident for the time being shall cause their 
pensions to be remitted to their place of residence.” (The list of pensioners 
follows, of whom Nawab Khakan Bahu is one.)- 

“ Article-2nd. As the pensioners enumerated in this deed are the objects of 
our peculiar consideration and favours it is necessary that the Resident for the 
time being, owing to the union and friendship subsisting between the two 
Governments, treat them and their descendants with kindness, and, considering 
them deserving of the support of the British Government, always afford them 
his aid and assistance. i l 

“ Article 3rd. Should it happen that any of the said pensioners or after them 
any of their heirs die without heir, the pension of the deceased shall be paid by 
the Resident for the time being for the expenses of Huseinabad Mubarak, &c. 
to the Superintendent 

“ Article 4th. As the whole of the income and disbursements of Huseinabad 


Mubarak and . . . have been placed entirely at the disposal of” (the Daro- 
ghas)“. . . . itis necessary that they and their descendants should receive 
with honesty the sums set apart . . . and should no descendants of the 


Mutwallis or Superintendents of the Mosque or of the Vakeel remain, let the 
Resident for the time being, with the concurrence of three-fourths of the pen- 
gioners, appoint in the place of person dying without heir one of the pensioners 
to the situation of the person dying without heir.” 

The deed provides for two things, the religious endowment 
and the pensions, and appoints trustees to administer the one 
and a vakeel to pay the other, with a gift over, in case of the 
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lapse of any of the pensions, of the amount so set free to the 
religious endowment. 

The clauses dealing directly with the beneficial enjoyment of 
the pensions and the succession to such enjoyment are clauses 1, 
and 3. These clauses are not framed as clauses of similar pur- 
port would probably have been framed by lawyers in this country. 
Clause 1, which embodies the gift, contains in the actual terms 
of gift no words of limitation. These are to be sought partly 
in other words in clause 1, but more clearly in clause 3, which 
deals with the expiration of the pensions and the gift over. And 
this is a method of dealing with such matters not unfamiliar in 
Indian documents. 

If these clauses stood alone there could be no doubt, first, that 
the pensions were to descend by inheritance (which is not dis- 
puted), nor secondly, that the descent was to be to heirs general. 

But it is said that the literal meaning of these clauses must 
be rejected, and that “hens” must be understood as including 
only heirs who are also issue; and for this three reasons are 
given :— . 

First, it is said (and this is true) that in the year 1838, a year 
before the execution of the present trust deed, the King executed 
another document of the nature of a treaty or arrangement with 
the East India Company, by which he settled pensions upon 
other members of his family; that that document was construed 
by this Board in the case of Nawab Sultan Mariam Begum v. 
Nawab Sahib Mirza (1), in which it was held that in the docu- 
ment then under consideration, in which the words “heirs ” and 
“issue” were both used, each must be understood as meaning 
heirs who were also issue: and it was argued in this case that 
the document so construed should be used for the purpose of 
ascertaining the meaning of the one now before their Lordships. 
With respect to this contention their Lordships entirely agree 
with the learned Judges in the Appeal Court in India. The 
document now in question does not embody or refer to the earlier 
document; the two documents are not in any sense parts of one 
transaction, they are not even contemporaneous documents, Nor 
does the decision on the earlier document afford a precedent for 
the interpretation of that now in question, for the language of 
the two documents is entirely dissimilar. 

Apart from the attempt to import the meaning of the earlier 
into the construction of the later document, and limiting the 

(1) [1889] L. R., 16 I. A., 176, 
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inquiry to the language of the latter alone, two arguments were Privy Covncit. 
used. One was founded upon Article 2 of the deed of trust, 1905. 
which commended to the kindness and support of the British ~~ 
Government the pensioners “and their descendants.” The Ap- seer 
peal Court in India, differing on this point from the First Court, v. 
thought that the clause introduced a manifest inconsistency with Facnvor Mirza. 
Clauses 1 and 3 if construed literally. But this can only be so Sip Arthur 
on the assumption that the class of persons commended to the Wilson. 
good offices of the British Government were of necessity exactly 
co-extensive with the class who could enjoy the pensions. And 
their Lordships are not prepared to make this assumption. 

The only point that remains for consideration is the argument 
based upon a comparison of certain words in clauses 1 and 4 of 
the deed, relating to the devolution of the rights of the mutwallis 
of the religious endowment and of the vakeel of the pensions, in 
“which it is said that the terms “heirs” and “descendants ” are 
used as convertible terms, and it was contended that for this 
- reason the word “heirs” must, throughout the whole deed, 
mean heirs who are also descendants. This contention did not 
find favour in either of the Courts in India. And their Lordships 
think that those Courts were right. The descent of the trustee- 
ship and the descent of the beneficial interest in the pensions 
are distinct things, and their Lordships have no right to assume 
that the King intended them to be governed by the same rules. 
The ambiguity of the language used on the one subject cannot 
control the clear and unambiguous words employed with regard 
to the other. 

Their Lordships will humbly advise His Majesty that the de- 
cree of the Judicial Commissioner’s Court should be set aside 
with costs, and that of the Subordinate Judge restored. 

The respondents will pay the costs of this appeal. 

Decree reversed. 
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BAI GANGABAI snp OTHERS 
VEVSUS + 
BHUGWAN DAS VALJI AND OTHERS. ` 


Will—Probate—Benefit taken by person preparing will—Deed-poll execu- 
ted simultaneously—Onus—Indian Succession Act (X of 1865), 
sechion Jl. 

If a party writes or prepares a will under which he takes a benefit, 
that is a circumstance that ought generally to excite the suspicion of 
the Court, and calls upon it to be vigilant and jealous in examining the. 
evidence inisupport of the instrument, in favour of which it ought not 
to pronounce unleas the suspicion is removed, and it is judicially satisfied 
that the paper pronounced does express the true will of the deceased. 
Barry v. Butlin, 2 M. P. O., 480, and Fulton v. Andrew, L. R, 7 H. C, 
448, referred to. The onus to show that the will expressed the intention 
of the testator is on the party so writing or preparing the wil, but the 
degree of suspicion excited and the weight of the burden imposed on 
the person taking the benefit must depend largely on the nature and 
amount of the benefit taken by him and all the circumstances of the case. 
_ Where a deed-poll executed by-a testator is not referred to in the will 
for the purpose of making, or so as to make its contents part of the will, 
it is not within section 51, Indian Succession Act. It is not a testamen- 
tary document requiring probate. 


APPEAL AGAINST AN APPELLATE ORDER of a Division Bench 
(CUANDAVARKAR and Barry JJ.) of the Bombay High Court. 


Application for probate of a will. 

The material facts are fully stated in the judgment. 

Cohen, K. C., and W. C. Bonnerjee, for the appellants. 
Haldane, K. C., and L. DeGruyther, for the respondents. 
The judgment of the Judicial Committee was delivered by 


Lord Davey.—The question in this Appeal is whether certain 
parts of the will of a Hindoo testator have been properly excluded 
from the probate of the will. The learned Judge who tried the 
action (RUSSELL J.) admitted the whole will to probate, but on 
appeal the High Court of Bombay, by their decree, dated the 
llth January, 1904, varied his order by directing that the pass- 
ages in question referring to a deed poll executed on the same 
day by the testator, and to the remuneration of the solicitor who 


prepared the will, and was appointed an executor and trustee of 
it, should be omitted. 
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Gordhundas Soonderdas, the testator, died on’ the 10th of Parvy Couso. 
October, 1902, without issue (his only child having died in April, 1905. 
1899), leaving his widow, the appellant, Bai Gungabai, his sole a 
heiress. He was at the time of his death 27 years of age, and ig PA Gaxcanar 
described as a person of shrewd intelligence, and a good and Bnuewaw Das 
careful man of business. The fair result of the evidence, in the vee 
opinion of their Lordships, is that the testator could read and Lord Davey. 
understand English, and could also speak and write that langu- 
age, but not with perfect facility or quite correctly. He was 
the younger son of Soonderdas Mulji, who was the only son of 
Mulji Jaitha. Mulji Jaitha was the founder of a large business 
of a merchant and agent in Bombay, which he carried on under ` 
the name of Mulji Jaitha & Co., until his death in August, 1889. 
. Soonderdas predeceased his father, and on the cleath of the latter 
his grandsons, Dharamsey Soonderdas and the testator became 
. entitled to his residuary estate, including the business. Dharam- 
sey Soonderdas died on the 28th February, 1899, leaving a son 
Cwrsoondas Dharamsey. Thereupon the testator claimed to be 
exclusively entitled to the business, and litigation ensued, which 
terminated in favour of the testator, and there was other litiga- 
tion as to the division of the estate. The appellant, Jamsetyji 
Kavasji Patel (who will be hereafter referred to as Jamsetji) was 
and is a member of a firm of solicitors in Bombay, and conduct- 
ed the litigation on behalf of the testator, who seems to have 
highly appreciated the services thus rendered to him, and the 
ability and zeal Jamsetji had displayed in the conduct of his 
case. 

At the date of the testator’s will the business of Mulji Jaitha 
& Co., was carried on by the testator in partnership with the 
respondent, Bhugwandas Valji, who, however, was entitled only 
to a small share of the profits. The articles of partnership, 
dated the 16th August, 1899, contained a provision that the 
testator should have in the conduct and management of the 
partnership business such absolute and uncontrolled powers, 
liberty of action, and discretion as he would have had if he had 
been the sole owner and proprietor of the firm. And the testa- 
tor was empowered by any deed, will, or settlement to provide 
for the continuance or discontinuance of the business after his 
death, and in case he should desire the business to be continued 
to confer upon any person or persons he might nominate for the 
purpose such and the same powers, authorities, and discretions 
as were thereby reserved to the testator with such limitations, 
variations or additions as he might think proper. 
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The testator appears to have executed three wills. The first 
was a will, dated the 21st April, 1899, in Gujerati, the execution 
of which was attested by Jamsetji and his clerk. The second 
was an English will, dated the 15th September, 1900, the draft 
of which was prepared by Jamsetji and settled by Mr. Inverarity; 
but the execution of this will was not attested by Jamsetji. The 
will now in question is dated the 15th October, 1902, and was 
prepared by Jamsetji, and the execution of it was attested by 
him and his clerk, and a mehta of the testator named Bhai- 
shanker Jivanram. 

In order the better to understand the story it will be con- 
venient to state shortly the material contents of the will of 1900. 
At that date the litigation between the testator and his deceased 
brother's executors had not been determined, and accordingly 
by clauses 2 to 5 he gives his executors powers to carry on the 
litigation, effect a partition of the joint properties and settle 
the accounts of the business with his brother’s executors. By 
clause 6, in exercise of the power reserved to him by the deed © 
of partnership of the 16th August, 1899, he appointed his 
executors and trustees to take his place in the firm and exercise 
all the powers thereby reserved to him, and he gave his executors 
very full and special powers as to the continuance or disconti- 
nuance of the business and made provision for the admission of 
his sons Gf any) on attaining the age of 18 years. Clause 8 
contains the provision for his wife, the first appellant. Clauses 
9 to 16 contain personal legacies and charitable gifts. Clause 
17 contains provisions for daughters. Clause 18 contains the 
residuary gift. In substance it was to sons, and in default of 
sons to daughters, and in default of daughters to such charitable 
uses as the executors should select. The other provisions are 
immaterial. The executors in this will were the appellant, Bai 
Gungabai, Chaturbhooj Morarji, one of the pro forma respon- 
dents to this appeal, Narranji Dayalji, and Lakhmidas Valji, a 
relative and former partner of the testator. ‘By the joint effect 
of three codicils the other pro forma respondent, Narrondas 
Thakersey Moolji and another Hindoo gentleman were substitut- 
ed for Chaturbhooj Morarji and Lakhmidas Valji. 

The evidence as to the preparation of the secound and third 
wills, and the execution of the third will of 1902, is mainly the 
oral evidence of Jamsetji, supported by the entries in his diary. 
On one very material point as to the third will there is import- 
ant ‘corroboration. There is also corroboration on some 
incidental points, and as to the execution.of the thud will the 
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appellant Jamsetji is corroborated by his clerk Bomanji. No Privy Counott. 
serious attempt was made by cross-examination or . otherwise 1905. 
to impeach the genuineness or accuracy of at any rate the S 
earlier entries in the diary which appear. to be made in the pal DA 
ordinary course of a solicitors business, and their Lordships Buvawan Das 
see no reason why they should not give credit to them. From Yam l 
this evidence it appears that on the 21st April, 1900, the testator Lord Davey. 
requested Jamsetji to act as one of the executors and trustees of 
his will, and Jamsetji said that he would agree to do so only on 
being remunerated for his trouble, and that there ought to be a 
provision in the will that he should be entitled to charge for his 
firm as if he had not been a trustee, and that he should receive — 
a remuneration of Rs. 500 a month for his trouble. Again, on 
the 8th June, 1900, the testator opened the subject of Jamsetji 
acting as his executor, and desired him to accept less than 
Rs. 500 for his remuneration, but the appellant declined. 
Jamsetji, in his diary, states that he again told’ the testator that 
he was not anxious for the appointment, and that it was only 
at his special request he consented to act as such, but that if he 
was to be appointed he must have his fair remuneration. The 
eutry in the diary of the 25th August, 1900 is as follows :— 

“ Gordhandas Soonderdas. 

Re Your Will. 

Attending you when you expressed your desire to execute your will at an early 
date and asked me to give you the engrossment for perusal with your original 
will in Gujrati. You again pressed me to consent to act as an executor and 
asked me to state finally the remuneration I was willing to accept. I told you 
that it should be not less than Rs. 500 a month, but I gave you the option to 
allow me 5 per cent commission on income. You then worked out your income 
on a piece of paper and stated that the commission would come to Rs. 10,000 a 


year. I told you that I gave you the option and you said that you would think 
over ; engaged 4 hour.” 





Jamsetji, however (as we have seen), was not appointed an 
executor of the will of 1900. 

According to the story told by Jamsetji the testator first 
spoke to him about making a new will on the 23rd December, 
1901, and on the 29th January, 1902, he had another conference 
on the subject, but nothing was done until the 29th July, 1902. 
On that day, and on the 31st July, Jamsetji had long conferences 
with the testator in reference to “certain matters about his 
will and the management of his firm after- his death.” He 
says that in pursuance of instructions which he verbally 
received on the 31st he prepared a draft deed-poll and altered 
the draft of the old will in red ink, and on the evening of the 
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12th August sent a fair copy, typewritten, of the draft deed-poll 
and the draft will with his red ink alterations to the testator. 
The reason stated to have been given by the testator for wishing 
to make new arrangements as to the management of his business 
was that he feared difficulties might arise from a possible dis- 
agreement between his executors in view of the hostile attitude 
of his brother’s executors and other persons. And Jamsetji. 
says that the scheme which is carried out by the deed-poll was 
suggested by him and after discussion approved by the testator. 

The draft deed-poll contained an appointment of the 
appellant Gungabai to take the testator’s place in his firm 
after his death, and to exercise all powers reserved to him by 
the articles of partnership, subject toa proviso that his said 
wife should in all matters relating to the conduct and manage- 
ment of the business, and to the execution of the powers always 
act with the assistance and co-operation of, and in conformity 
with, the advice and counsel of * * è (the name being left in 
blank), and if his said wife could not be present for the trans- 
action of any matter or business the said testator appointed the 
said * * * to represent her, and through ler the interest of his 
estate, and if his said wife should predecease him or die during 
the continuance of the frm, he appointed the said *-* è to 
take his place in the firm, and exercise the powers before 
mentioned, and it was declared that in all matters relating to 
the continuance or discoutinuance of the Grm after the testator’s 
death, and in the event of its discontinuance or winding up, 
and in realisation of its assets, the appellant Gangabai, or the 
said * * * (as the case might be), should act in conjunction 
and co-operation with the executors of his will, and in strict 
obedience to the provisions contained in his will relating 
to the busiiiess. 

The draft will contained several important additions and 
alterations, particularly with respect to the residuary gift, but 
the only alteration which is material for the present purpose 
was the insertion of a recital of the appointment of the 
appellant Gungabai by the deed poll, and the following words: 
“ Now I hereby confirm: the said deed-poll and the appointment 
created thereby, and I hereby declare that in the event of my 
wife predeceasing me, she shall be succeeded by my executors as 
provided by the said deed-poll.” The subsequent clause relating 
to the continuance or discontinuance of the business and 
realisation of the assets were left unaltered. The names of the 
executors were left in blank. 
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A great deal was made by counsel for the respondent Bhug- Hehe COUNEM 
wandas of the apparent discrepancy between the deed-poll and 1905. 
the will with respect to the provision for the event of Gungabai a 

; . Bat QANGABAI 
predecéasing the testator in support of their suggestion that the 
draft deed-poll and corresponding insertions in the draft will Brvowax Das 
were prepared in a great hurry and only on the day before the NALIN 

. date of the execution of the instruments. But their Lordships Lord Davey. 
do not attach much weight to the circumstance. = 

According to the evidence of Jamsetji he heard nothing 
more of the drafts which had been sent to the testator on the 
12th August until the following 3rd October. Jamsetji's 
account of what took place on that day and the two following 
days is as follows: He had been engaged on other business for 
the testator and had seen him in Court on the 25th September. 

In the early morning of the 3rd October, having heard that the 
testator was ill, he called upon him and found him in his office 
room on the first floor. The testator himself broached the 
subject of the will, sent for his despatch box, took out the two 
drafts, and instructed Jamsetji to make some further alterations 
in the will, the principal one being the insertion of a power to 
the appellant Gungabai to adopt the son of the testator’s 
deceased relative Lilladhur Vallabhdass Valji. Jamsetji took 
away the drafts, prepared drafts of the required alterations on 
separate sheets of paper, and waited on the testator with them 
early the following morning. The testator (he says) read and 
approved the alteration and instructed him to send the engross- 
ment in the evening, and he would send word as to execution, 
and the testator then named five persons whom he wished to 
appoint executors, including his father-in-law Narranji Dayalji 
and Jamsetji himself, and said that the blank name in the deed- 
poll should be filled in with Jamsetji’s name. Typewritten 
" engrossments were made on the same day, and in the evening 
Jamsetji’s clerk Bomanji took them in a sealed packet to the 
testator’s house and handed them to the appellant Lalji 
Narranji, the testator’s brother-in-law, who (according to his 
own evidence) took them to the testator, and by his direction 
made an appointment for Jamsetji to come at 11 the next 
morning. - The names of the executors, however, were not filled 
in (it is sdid by an oversight of the clerk), but a clause numbered 
26 was added at the end of the will entitling Jamsetji and his 
firm to charge for professional business as if he had not been 
appointed “an executor and trustee, and allowing Jamsetji a 
remuneration of (amount left in blank) per cent, on the income 
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Privy Covxow. of the estate for his time and trouble. There were also three 
1905. other blanks for amounts in clauses 8 and 17. a 

— On the 5th October, Jamsetji with his clerk, Bomanji, 

Bar ee attended the testator as appointed. They found the respondent 

Buvewan Das Bhugwandas, the testator’s nephew, Cursondas ®haramsey 

VALJI. and another young man sitting with him, but they got up 

Lord Davey. nd left the room on the arrival of Jamsetji. The testator, 

—- produced the packet which had been sent to him the 

previous evening (it is said with the seals broken), and 

there is no doubt that the will and deed-poll were, in fact, 

executed on this occasion. Jamsetji does not pretend that they 

were first reacl over to the testator, but he says (and Bomanji 

confirms him) that he offered to read them, but the testator 

said he had read them and knew all their contents, and it was 

not necessary to read them again. Tho deed-poll was first 

executed. The names of the executors in the executed will are 

in Jamsetji’s handwriting. The word “father” is erased and 

the word “ brother” written over it. Jamsetji’s explanation is 

that he wrote the words “ father-in-law ” in.accordance with the 

testator’s previous instructions and then asked the testator for 

the name, and the testator then said he did not want his father- 

in-law appointed as he wasan old man living up country, and 

directed the name of his brother-in-law, Lalji Narranyi, to be 

inserted. The words “Rs. 5,000” in clause 8 and “Rs 10,000” 

and “Rs. 15,000” in clause 17 in letters, the word “one” in 

clause 26, and some words interpolated in the attestation 

04 clause are all written in Jamsetji’s handwriting. The interpola- 

tion in the appointment of executors, an erasure made in clause 

18, and the interpolation of the word “one ” in clause 26, and 

the interpolation in the attestation clause are initialled by the 

testator with the letters G. S. Jamsetji’s statement is—and again 

he is confirmed by Bomanji—that the word “ one ” was inserted 

by the testator’s direction after some discussion, in the course 

of which Jamsetji said it was not what he expected, and (he 

says) he only gave way because it would'‘have led to the non- 

execution of the documents as to which the testator seemed 

anxious. After the will had been executed and the testator’s 

execution attested by Jamsetji and his clerk, the testator called 

in Bhaishanker who at his request added his name as a 

witness and also wrote his name or initials in the margin 

below the testator’s initials in four places in the margin. The 

déed-poll and will remained in the possession of the testator, 

who, in the afternoon of the same day, asked Lalji to ‘read them 
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over ‘to hingself and his wife. Lalji says he thought it was not PRRI Pouya 
good to tire him by reading those lengthy le. but adds 1905. 


that when he asked him to do this his mental condition was ——~ 
all right, and he was talking sensibly and could understand 24 een 
what was said to him. Pivovar Das 


- The testator died on the 10th October, 1902. On the following VALN 
18th November the five executors petitioned for probate of the Lord Davey. 
will, and on the 26th February, 1903, the respondent Bhugwandas a 
lodged a caveat. No objection was made on the ground of want 
of interest in the caveator, and it appears from a judgment of 
the High Court on the application for leave to appeal to His 
Majesty in Council, that the Counsel for the executors said that 
he had not raised any question as to the caveator’s right to 
enter a caveat because they wished to have an adjudication on 
the merits. The question was not raised before their Lordships, 
and they will follow the course taken in the High Court. 

The issues settled in the suit as amended were :— 

1.° Whether the said will and deed-poll, or any and what 
part thereof, were executed by the deceased as 
alleged. 

2. Whether, uf so, the deceased was in a sound and dispos- 
ing state of mind when he executed them. 

3. Whether the said documents, or either of them, or any 
and what part thereof, are oris the will or deed of 
the deceased as alleged. 

4, Whether the deed-poll is not a testamentary writing, l 

~- and whether probate should not be granted of it with ` 
the will. 

5. The general i issue. 

It has been found by both Courts that the testator executed 
the documents, and that he was in a sound and disposing state 
of mind when he did so, and their Lordships need not add 
anything on this point. But, notwithstanding this finding, it 
is suggested by Counsel for the respondent Bhugwandas that 
the testator was too ill to stand the mental and physical fatigue 
of mastering the contents of the documents, or forming a 
judgment on them. Their Lordships are satisfied on the balance 

of evidence that, on the mornings of the 3rd, 4th, and 5th 
October the testator was in full possession of his mental facul- 
ties and capable of understanding, and forming and expressing 
a sound judgment on any matter affecting his business or 
property.- On this point the evidence of Lalji, who was treated 
in both Courts as a witness above suspicion, is almost conclu- 

l li 
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Privy Counot. sive. The testator was, no doubt, very ill and suffering from 
1905. fever, and in fact in a more critical coudition than he himself 
aa and those about him probably thought. And it is possible that 

pa ae he could not have stood the fatigue of mastering the whole 

Buvewax Das contents and effect of a lengthy document like the will if it had. 

VAII. been necessary for him to do so. But, in the opinion of their 
Lord Duvey. . Lordships, he was quite capable of understanding andappreciat- 
ing the effect of a short and comparatively simple document like 
the deed-poll, or a clause in the will such as the 26th clause. 
Their Lordships have had the unusual advantage of seeing 
the documents. The testator’s signature is written in English 
characters in a rather large and loose handwriting. But the 
writing is straight, and the letters are firmly and well formed, 
quite unlike what would be expected of a man in the state of 
debility which the respondent Bhagwandas would represent 
him to have been in. And it should be added .that the space 
left for his signature to the will being insufficient for his full 
name, he has split up his second name in the proper place and 
way. The initials are well and firmly written. On this point 
the evidence of Dr. Sidney Smith, on cross-examination, is 
important. 

The question, therefore, is narrowed to this~whether the 
testator was aware that the passages excluded by the Appeal 
Court from the probate formed part of the instrument. If he 
was so, they must be taken to have expressed his mind and 
intention. This is a pure question of fact to be determined on 
the evidence. There is no doubt on the law relating to the 
case of a person taking a benefit under a will prepared by 
himself, as laid down in Barry v. Butlin (') and Fulton v. 
Andrew (*), In the former case Lord Wensleydale giving the 
judgment of the Board laid down the rule thus: “If a party 
Writes or prepares a will under which he takes a, benefit, that 
is a circumstance that ought generally to excite the suspicion 
of the Court, and calls upon it to be vigilant and jealous in 
examining the evidence in support of the instrument, in favour 
of which it ought not to pronounce unless the suspicion is 
-removed, and it is judicially satisfied that the paper pronounced 
does express the true will of the deceased.” 

But there is no rule of law as to the particular kind or 
description of evidence by which the Courts must be satisfied. 
Both Courts have considered that the onus is on Jamsetji to 
show that the deed-poll and the disputed parts of the will 

(1) [1888] 2 M. P. C. 480. (2) [1875] L. R. 7 H. L., 448. 
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expressed the testator’s intention, and their Lordships have Privy Counctt. 
also considered the evidence from that point of view. It is 1995. 
obvious, however, that the degree of suspicion excited and the —— 
weight of the burden imposed on the person taking the benefit Pa eee i 
must depend largely on the nature and amount of the benefit Bauewax Das 
taken by him and all the circumstances of the case. VALJI 
Now what are the probabilities? There is nothing unnatural Zord Davey. 

or unexpected in a careful man of business like the testator as 
thinking it better to make one person responsible for the 
management of the business instead of dividing the responsibi- 

lity between the executors with possibly divergent opinions and 

aims. Nor need it excite surprise that he should select for that 

purpose one of his executors of whose ability and character he 

had had some some experience. And it is not otherwise than 

a wise and provident arrangement to separate the management 

of the business from the decision of the larger questions of 

policy as to the continuance or discontinuance of the business, 

the admission of. new partners and the like. The Court of 

Appeal have not excluded the appointment of Jamsetj1 as 

executor from the probate. Where a member of a firm of 

solicitors is appointed an executor, it is so usual to allow him 

to charge for professional work done by him or his firm that the 

insertion of a clause would hardly raise suspicion. The respon- 

dent Bhagwandas contended that this provision went beyond 

the proper work ofa solicitor. Their Lordships are not of that 

opinion. ‘They do not think it would enable Jamsetji to- 

charge for services which an ordinary executor would be 

expected to perform without the intervention of a solicitor, 

or certainly for services which would be remunerated by 

the commission. With regard to the commission, it is on 

the income of the estate only, including, of course, the, 
testator’s share of the divided profits of the business and 

not upon the gross returns of the business itself, It is admitted 

by Jamsetji that the remuneration in the will was to in- 

clude his remuneration as adviser under the deed-poll. The 

testator can hardly have expected a professional man to devote 

his time to the onerous duties imposed upon him by the deed- 

poll and will without some remuneration, and, if so, the amount 

seems moderate. ‘The income of the estate is put at between two 

and three lakhs of rupees, and the commission therefore would 

not exceed Rs. 3,000, or, in English currency, 2001. per annum. 

Their Lordships, however, accept Jamsetji’s evidence that, when 

asked in 1900 to act as executor, he had declined to do so unless 
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Privy Councit. he was remunerated, and had asked for remuneration on a 


1905. 
Sey 
Bar Ganoapal 


v. 
Bruewas Das 
VALI. 


Hee Mie 


Lord Davey. 





much higher scale, aud that the amount of his remuneration if 
he acted had been a matter of discussion between the testator 
and himeelf on at least three occasions. The testator in 
determining to appoint him an executor must therefore have. 
expected and known that he would not act unless he was allowed 
not only professional charges, but also remuneration for his time 
and trouble. 

The evidence of Jamsetji himself was not materially shaken 
on cross-examination, and must not be altogether disregarded. 
He is admittedly a solicitor of ability and experience, and, so 
fay as appears from the Record, no imputation was made on 
his general character for integrity and honesty. Heis confirmed 
by his clerk Bomanji in many particulars besides the circum- 
stances of the execution, which may not go for very much, but 
must not be altogether discarded. Bomanji says that in August, 
1902, he fan-copied in' type the draft deed-poll, and by Jamsetji’s 
instructions handed the fair copy and draft will to Bhaishanker 
for the testator. Bhaishanker speaks of receiving from Bomanji 
in August a packet, the contents of which he did not know, 
except what Bomanji told him of it, and giving it to the testator 
unopened. He also says that when the testator asked him to 
attest his signature, on the 5th October, be used the words 
“ deed-poll” and “will” in English. 

The case -of the respondent is that the deed-poll was not 
prepared until the 3rd or 4th October. But if Cawasji Edulji 
Patel’s evidence is believed, there is ample evidence that the 
testator had received the deed-poll and draft will in August 
and had considered and understood the contents of the former 


© document. This witness was Jamsetji’s father. He had at one 


time contemplated a legal career but had taken to business, 
and since September, 1900, had been the testator’s assistant at a. 
salary of Rs. 350 per mensem, and according to his own state- 
ment had got to know the testator very intimately. He had 
been consulted by the testator on his will in June, 1902, and 
had made notes in writing upon it, the suggestions in some of 
which were adopted in the subsequent will. He says that in 
August, 1902, the testator handed him the draft deed-poll and 
draft will and he went through them at home and afterwards 
discussed them with the testator, who in reply to his remark 
that the adviser of his wife must be an able, conscientious, and 
masterful man, said that he had thought of such a man. 
Mr. De Gruyther contended that this was a story concocted for 
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the purpose of bolstering up the evidence of Jamsetji which he Parvy Councit. 


alleged had completely broken down. But there is not one 
line of cross-examination of this witness challenging either the 
truth of his evidence or his general credibility or even tending 
in that direction. Crogss-examined he was at some length, but 
it was entirely on other matters such as the testator’s capacity 
for business during his last illness. The charge made by 
Counsel is no less than that of a fraudulent conspiracy between 
the witness and Jamsetji to mislead the Court by false evidence 
without a shred of evidence to support it, and was wholly 
unjustifiable. i 


The testator had ample opportunity to see that the blank 
space for the name of the person to act as Gungabal’s adviser 
was filled in in accordance with his wishes and intentions. Their 
Lordships, in agreement with Mr. Justice RUssELL, find it 
difficult, if not impossible, to believe that a careful man of 
business in possession of his faculties signed the document 
without doing so. They cannot, therefore, agree with the 
judgment of the Appeal Court that there has been a complete 
failure of proof that the deed-poll correctly represented the 
intentions of the testator or that he understood or approved 
its contents. And they think that there are no grounds for 
excluding from the probate the passåge in the will which refers 
to that deed. 


In the opinion of their Lordships the importance of clause 
26 has been very much exaggerated. It is conceivable that 
Bhugwandas was interested in the question whether the deed- 
poll expressed the mind of the testator, but he has no interest 
in the question whether Jamsetji, who according to the view of 
both Courts, is duly appointed an executor, shall or shall not 
be entitled to costs for professional business or to remuneration 
for time and trouble. Two out of the other four executors are 
' co-appellants. Probably they are aware that the exclusion of 
Jamsetji might render necessary the appointment of a manager 
of the business, with increased remuneration, or the introduc- 
tion of a managing partner into the firm with a share of 
profits taken out of the testator’s own share. The other two 
executors do not join in the appeal, but they do not oppose, and 
have entered no appearance. One of these gentlemen, it is 
true, wished to make the business a family concern, and en- 
deavoured to negotiate an agreement to prevent any question 
arising about the deed or will, 
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The best corroboration of Jamsetji’s story as to clause 26 is 
the iuternal evidence of the will itself. The word “one” is 
written by Jamsetji, obviously at the time of execution, in the 
space left in the type-written copy sent to the testator for 
execution, and is initialed by the testator who also initialled 
three other places. Their Lordships decline to believe that — 
these interpolations were thus made in the testator’s presence 
without his knowledge and instructions, or that the testator 
affixed his initials without understanding what it was he there- 
by authenticated. The Court of Appeal seems to have over- 
looked or not given sufficient weight to this circumstance. 
Having regard to the previous discussions on the question and 
all the circumstances of the case, their Lordships think that 
Whatever suspicion attached to Jamsetji is removed, and they 
are judicially satisfied that the clause in question does express 
the true will of the deceased. 

The Appeal Court acquit Jamsetji of any fraud, or of any 
intention to obtain a benefit for himself which he knew the 
testator was unwilling to confer, and in fact, they allowed him 
his costs out of the estate. It would, no doubt, have been more 
prudent and businesslike to have obtained the services of 
some independent witness who might have been trusted to see 
that the testator fully understood what he was doing, and to 
have secured independent evidencs that clause 26 in particular . 
was called to the testator’s attention. But whether the testator, 
who seems to have entertained some suspicion of some of the 
people about him, would have allowed the intervention of a 
third party one really does not know. Jamsetji, by the course 
he took, has brought this litigation on himself, but, after all, 


' the question is one to be decided on consideration of the whole 


of the evidence and the circumstances of this case. And in 
coming to the conclusion which they have done, their Lord- 
ships must not be understood as throwing the slightest doubt 
on the principles laid down in Fulton v. Andrew(*) and other 
similar cases referred to in the argument. 

Unavoidably the question whether the deed-poll was the 
deed of the testator has been discussed and has had to be decided. 
But it does not appear to their Lordships to be directly in issue 
in this proceeding. They agree with Mr. Justice RUSSELL that 
it is not a testamentary document requiring probate. It is an 
independent exercise of a power contained in the articles of 


partnership, and does not appear to their Lordships to be 
_ (3) [1875] L. R., 7 H. L, 448, 
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referred to in the will for the purpose of making, or so as to 
make, its contents part of the will. It is not therefore within 
Section 51 of the Indian Succession Act, 1865. 

The Court of appeal gave the costs of all parties out of the 
estate. Their Lordships do not propose to disturb this order, 
but having regard to the charges of direct fraud made at their 
Lordships’ bar, they think it is due to Jamsetji that the present 
appeal should pe allowed with costs. 

Their Lordships will therefore humbly vies His Majesty 
that the decree, dated the 11th January, 1904, of the High Court 
of Judicature at Bombay in appeal from its testamentary and 
intestate jurisdiction be discharged except so far as it directs the 
costs of the then appellant and respondents of the petition suit 
ancl of that appeal to be taxed and paid out of the estate of the 
cleceased Gordhandas Soonderdas, and that the order, dated the 
16th June, 1903, of the said High Court in its original jurisdiction 
be restored except so far as it orders the then defendant 
to pay to the plaintiffs their costs of that suit. The respon- 
dent Bhugwandas Valji will pay the appellants’ costs of this 
appeal, and there will be no order as to the costs of the other 
respondents. 

Decree reversed. 
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BHOLAI RAM 
VETSUG 


AJUDHIA PRASAD*. 


Hindu Law—Sale of joint ancestral property by father set asida at 
the instance of sons— Code of Civil Procedure, 1882, 8. 578—Minor 
appellant—Death of guardian pending appeal—Non-appointment— mere 
irregularity. 

A sale by a Hindu father of ni ped property will be set aside 
at the instance of sons who were not parties to the transaction, although 
it may not be tainted with immorality. 

Manbahal Singh v. Gopal Misra [1901] A. W. N., 57, followed. 

Held where the next friend of a minor appellant died during the 
pendency of an appeal, and the appeal was decreed in his favour without 
any person being appointed to act as his next friend, that the omission 
to make such appointment was a mere irregularity, and as no one was 
prejudiced thereby the decree passed should not be disturbed. 


“L. P. A. 50 of 1904. 
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HIGH COURT. ARIRE 


APPEAL under section 10 of the Letters Patent against a deci- 
sion of the Hon’ble Mr. Justice Bratr, reversing a decree of Babu 
Nilmadhab Roy, Judge, Small Cause Court, exercising the powers 
of a Subordinate Judge of Cawnpore. 


The facts so far as they are necessary for the purpores of this ` 
report were as follows :— 

One Sukh Lal sold a house to Ramdial who was represented 
by the appellant. Two minor sons of Sukh Lal brought a suit 
for recovery of possession of their shares on the grounds that the 
sale was not made for any antecedent debt, that there was no 
legul necessity for the sale, and that the father was a gambler and 
spent the money in gambling. The Court of first instance decreed 
the suit, but the lower appellate Court reversed the decree holding 
that the house was not the ancestral property of the plaintiffs ; 
that the sale was made for necessity ; that the plaintiffs benefited 
by the sale, and that the father did not spend anything in gamb- 
ling. Both the plaintiffs, who were minors, appealed under the 
guardianship of their mother. When the appeal was pending, 
one of the minor plaintiffs and the guardian of the minors, died. 
No one was appointed a guardian for the surviving minor appel- 
lant, and the appeal was decreed by the Hon’ble Mr. Justice Barr 


who relied upon the ruling of 
Manbahal Rai v. Gopal Misra, A. W. N., 1901, p; 57. 


Defendant appealed. 


Mohan Lal Nehru, for the appellant, submitted that on the 
finding of fact that the house was not the joint ancestral property, 
the suit ought to be dismissed. Even if the house was the 
ancestral property of the plaintiffs and their father, the sons 
having failed to prove that the transaction was tainted with 
immortality, the suit should be dismissed. He relied on 

Karan Singh v. Bhup Singh [1904] I. L. R., 27 AI, 16. 
Debi Singh v. Jia Ram [1903] I. L. R., 25 AIL, 214. 

[Srantuy, C. J.—Those were caases of debts contracted by a 

Hindu father which it was the son’s pious duty to pay]. 


There was no reasonable distinction between a case like the 
present and that of a debt. The father had adopted the more 
prudent course of the two, for if he had borrowed money, interest 
would have been running on it, and when it came to the pay- 
ment thereof, the burden on the son would have been appreciably 
greater, and the whole of the family property might have been 
sold; but, as it was, the father by a partial transfer had averted 
a greater evil. 
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He further submitted that there being no guardian for the 
minor appellant, the appeal could not proceed, and the order 
should be set aside on account of that irregularity. The surviv- 
ing appellant was entitled to only half the house, his brother 
having died. 

Reference was made to section 444 of the Code of Civil Pro- 
cedure. 


William Wallach, for the respondent, submitted that there was 
no question of the house in dispute being separate property of the 
father. In fact it was admitted before the Court of First Instance 
that the house was ancestral. 

The rulings cited were cases of debts. A son was bound to pay 
his father’s debts, but a father could not sell ancestral property 
unless there was an antecedent debt. He relied upon 

Manbhal Rai v. Gopal Misra [1901] A. W. N., 57. 

He further submitted that no one was prejudiced by the minor 
appellant not being properly represented, and therefore the order 
should not be disturbed. He relied upon section 578 of the Code 
of Civil Procedure. The minor was represented now, and the 
fact that for sometime he was not respresented, would not justify 
this Court in upsetting a decree. 


Mohan Lal Nehru, in reply. 


The judgment of the Court was delivered by 

STANLEY, C. J.—The suit, which has given rise to this appeal, 
was brought by Sheo Narain and Ajudhia, the two infant sons of 
the defendant, Sukh Lal, for the recovery of joint possession of 
two-thirds of property alleged by them to be ancestral. The defen- 
dants to the suit are Sukh Laland Ram Dayal who purchased the 
property in question from Sukh Lal. The Court of first instance 
decreed the plaintiff's claim relying upon the authority of Man- 
bahal v. Gopal Misra('). It appears from the judgment of the 
Munsif that it was admitted before him that the property in ques- 
tion was ancestral property, having been purchased by Puran, the 
father of Sukh Lal. An appeal was preferred from this decision, 
the grounds of appeal being, first, that it was not proved on evi- 
dence that the plaintiff was aware of the existence of the respon- 
dents 1 and 2, that is, the two appellants in the present appeal ; 
secondly, on the ground of the existence of antecedent debts of 
the respondent, Sukh Lal, and their payinent out of the purchase 
money of the house sold alleged to be proved by the evidence on 
the record; and thirdly, that there being no antecedent debts, 

(1) [1901] A. W. N., 67. 
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the respondents were not entitled to succeed without refunding 
the price paid by the purchasers and the costs of improvements 
made by appellants. 

There was no question thus raised as to the nature of the pro- 
perty in dispute, which was admitted in the Court of First 
Instance to have been ancestral property. Notwithstanding this 
the learned Subordinate Judge, ina judgment not altogether 
intelligible and carelessly prepared, begins by referring to a case, 
a8 governing the case, namely, the case of Debi Prasad v. Jaika- 
van Singh("). This case has absolutely no applicability to the 
case which was before the Court. We are told, however, that 
the case the Subordinate Judge intended to refer to, is the case 
of Debi Singh v. Jiaram(*). If this be the case, he intended to 
refer to, we may observe that it, also, has no application inasmuch. 
as in it property which belonged to a joint Hindu family was 
sold in execution of a decree obtained upon a mortgage. In that 
case the Court considered the liability of sons to pay their father’s 
debts and came to the conclusion that unless the debt for which 
the mortgage was given was tainted with immorality, the sons 
could not defeat a sale had in execution of a decree obtained on 
foot of the mortgage. We then find this statement in the judg-. 
ment of the Subordinate Judge “ The house in suit was purchased 
by the vendor. The title deed was in his name. So the vendee 
has done nothing wrongin purchasing the property from him.” 
This is absolutely incorrect. It is in conflict with the admission 
of the parties before the Court of first instance, and we find from 
a recital in the sale deed itself that the property was purchased 
by Puran, the father of Sukh Lal. Then the Subordinate Judge 
determines the question in the following language :—“ Following 
the principle of law enunciated by the Hou’ble Justices in’ the 
case quoted above, I was bound to uphold the sale. For these 
reasons I find as follows :— No, 1 in favour of the appellant.” Now, 
as we have pointed out, the case to which he refers, has no bearing 


whatever upon the case before the Court, and the statement of 


the learned Subordinate Judge that the house in dispute-pw- 
chased by the vendor, is contrary to the admitted facts, as appears 
from the judgment of the learned Munsif, and from the sale-deed 
itself. We cannot but express very great surprise at the want 


of care exhibited in the preparation of this judgment, and that 


a judgment reversing a decision of the Court below. On the 
facts as established beyond reasonable doubt, the case is governed 
(1) [1902] L. L. R., 24 Al., 479. 
(2) [1903] I. L. R., 25 All, 214. 
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by the decision in the case of Manbahal Rai v. Gopal Misra to 
which we have already referred. We cannot in any way distin- 
gush the two cases. Therefore we think that the decision of the 
learned Judge of this Court was perfectly right, and that this 
appeal ought to be rejected except in reference to a matter to 
which we shall presently refer. l 

A point, however, has been raised by the learned Vakil for the 
appellants, namely, that during the pendency of the appeal before 
the learned Judge of this Court, one of the appellants died before 
the decision of the case, as did also the guardian of both the 
appellants, so that there was no guardian to represent the sur- 
viving appellant when the decree was passed in that appeal. 
This was, no doubt, an irregularity, but in no way is the appellant 
prejudiced thereby. A guardian was subsequently appointed 
and now represents the surviving plaintiff-respondent. The 
decree, however, of the learned Judge of this Court must be 
varied by reason of the death of Sheonarain. Upon his death 
his share of the property devolved upon his surviving brother 
and his father. Consequently the surviving brother, Ajudhia, is 
only entitled to a decree for over-half and not two-thirds of the 
property. We accordingly modify the decree of the learned Judge 
of this Court to that extent, awarding to Ajudhia only one-half 
share of the property in dispute. In other respects we uphold 
the decree of the learned Judge of this Court. The appellant 
must pay the costs of this appeal, including fees on the higher 


scale. 
£ i Decree modified. 
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GANESHI LAL AND oTHERRS 
versus 
AJUDHIA PRASAD AND oTHERs.” 
Hindu Law— Inheritance—Mitakshara—Stridhan —Suecession to— sister's 
sone of the deceased—husband’s sister's son. 

The stridhan of a Hindu woman, dying without issue, who had been 
married acoording to one of the approved forms of marriage, belongs in 
the first place to her husband, and in his absence to his nearest sapindas. 
Hence her husband’s sister’s sons are preforential heirs to her own sister's 
sons. l 

First APPEAL from an order of D. R. Lyle, Esq., I. C. S., 
District Judge of Barielly. 
*F, A. F. O. 61 of 1905. 
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One Musammat Mathra Dei, a Hindu widow, - died, leaving 
certain Government Promissory Notes which were deposited in a 
certain Bank which were her stridhan. Her husband’s sister’s 
sons applied for succession certificate. The application was 
opposed by her own sister’s sons who alleged that they were pre- 
ferential heirs. The District Judge granted the certificate to the 
applicants. The objectors appealed. 


Mohan Lal Nehru (for Motilal Nehru), for the appellants. 
S. C. Chaudhri (for S. C. Banérji), for the respondents. 


. The judgment of the Court. was delivered by 

BaneEni1, J.—This is an appeal against an order made under 
Act No. VII of 1889, granting a certificate to the respondents, 
The debts in respect of which. the certificate has been granted 
were due to a Hindu lady, Musammat Mathura Dei, and were 
admittedly her stridhan. Théapplicants for the certificate are her 
husband’s sister’s sons. The appellants, who opposed the appli- 
cation, are the sons of:-the lady’s own sister, and the question 


` before the Court was which of these persons had the preferential 


right to obtain the certificate. The learned Judge has found in 
favour of the respondents. We think he was right. According 
to the Mitakshara, chapter II, section I, paragraph 11, the stri- 


dhan of a woman.dying without issue who had been married 


according to one of the approved forms of marriage belongs, in 
the first place to the husband, and in his absence to his nearest 
sapindas. The sister's sons of the husband are his sapindas, 
though they belong to another gotra. Itis admitted that there 
are no nearer sapindas of the husband. Consequently, according 
to the Mitakshara which is the ruling authority in the Benares 
school and must govern this case, the respondents are the 
persons entitled to the stridhan of the deceased and have, as 
held by the Court below, a preferential right to obtain the 
certificate. The appeal therefore fails. There is an objection 
under section 561 of the Code of Civil Procedure by which the 
respondents question the propriety of the order made on the 
day following that on which the order appealed against was 
made, directing the respondents to furnish security. This objec- 
tion cannot be sustained as it is not an objection to the order 
appealed against. We think, however, that the order of the Dis- 
trict Judge directing a certificate to be issued to the respondents 
should be varied by adding to it a direction that the reepondents 


should furnish security as provided for in the order of the Judge, 


dated the 15th of February, 1905. This will cure the defect of 
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which the respondents complain. We accordingly vary the order CIVIL. 
of the Court below by directing that the respondents shall, within 1906. 
three months from this day, give to the Judge a bond with one mH 
surety for rendering an account of the debts and securities re- lai LaL 
ceived by him and for indemnity of persons who may be entitled ` Agepsta 
to the whole or any part of those debts and securities. The PRASAD. 
security will be for an amount equivalent to the amount of the Banerji, J. 
debts and securities for which the certificate is granted. As. a 
the appeal has substantially failed, the respondents will have 

their costs, including fees on the higher scale. The objettions 

under section 561 are dismissed with costs. 











ate - -Appeal dismissed. ` 
JAGANNATH i. is 
Versus “ee se * 1905. 
CHAMPA AND ANOTHER.* a 15 16 99 
Hindu Law—Mitakshara—inheritance—Bandhus—females not nnion a 
as heirs—daughter’s daughter—m aternal unele’s son. T SraxLEY, O. J. 


The daughter's daughter of a deceased Hinda, not being expressly BURKITT, J. 
named as an heir is not entitled to succeed to her grandfather. Jagat dii 
Narain v. Sheo Das, I. L. R., 5 AlL, 311; Gauri Sahai v. Rukko, ILL. R, | 

-3 All, 45; Nanhi v. Gauri Shanker, 2 A. L. J. R., 654, followed. Bansi 

Dhar v. Ganesht, I. L. R., 22 AIL, 338, not followed. Nallanna v. Ponnal, 

0 LL, R., 14 Mad., 149, and Ramappa v. A rumugath I. L. R., 17 Mad., 182, 

differed from. 

SECOND APPEAL against a decree of Babu Nilmadhab Roy, 

Judge, Small Cause Court, exercising the powers of a Subordinate 
Judge at Cawnpore, reversing a decree of Pandit Bishamber i 

Nath, Munsif. 

Suit for possession. 

One Ramji, a Brahman, died, leaving the defendant, the son 
of his maternal uncle, and the plaintiffs, the daughters of his 
daughter, him surviving. The daughters brought the present 
suit for possession of the property left by their grandfather. 
The property was in the possession of the defendant. 

The Court of first instance dismissed the suit, but the lower 
appellate Court reversed the decree. J. N. Bhattacharji’s Hindu 
Law, ed. 2, p. 458, was referred to. 

Defendant appealed. 

Mohan Lal Nehru (with him Parbati Charan Chatterjt), for the 
appellant, submitted that (1) the daughter’s daughters were not 
heirs under the Hindu Law, and (2) even if they were heirs, 
the maternal uncle’s son was a preferential heir. 

i * 8, A. No. 426 of 1904. 
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On the second point he referred to 
~ Mitakshara, Ole. IT, see. vi, pl. 1, 
and submitted that the maternal uncle’s son being menticned 
as an heir, would come in before the daughters daughter who 
was not POT in the list of heirs. 

[Borxrttr, J.—The list of heirs given in the Mitakshara is not 
exhaustive. | 

Even then those who were mentioned as heirs would succeed 
before those who were not mentioned could take. 

Muthusami v. Muthukumarasami [1892] I. L. R., 16 Mad., 23, at 30. 

[STANLEY, C. J.— But how do you get over the ruling in Bansi 
Dhar v. Ganeshi, I. L. R., 22 Al, 3387] 

That case did not sandi in the way of the defendant. That 
was a case between the daughter's daughter and a stranger. 
Moreover, that ruling had been doubted in the recent case of 

Nanhi v. Gauri Shankar [1905] 2 A. L. J. R., 654. * 

Daughter’s daughter being a female not specially mentioned 

in the Mitakshara was not an heir under the Hindu Law. 
Gauri Sahai v. Rukko [1880] L L. R., 3 AJL, 45. 
Jagat Narain v. Sheo Das'[ 1883] I. L. R., 6 AIL, 311. 
Nanhi v. Gauri Shankar [1905] 2 A. L. J. R., 654, 

and cases cited therein. 

Satish Chandra Banerji, for the respondents, contended the 
term ‘sapinda’ as used in the Mitakshara, means a person 
connected by particles of the body, and the question of com- 
petency to succeed would thus tumn on propinguity and not on 


‘the capacity to offer funeral oblations. There were two classes 


of sapindas, viz., (1) Sagotra or agnates, (11) Bhinnagotra or cog- 
nates. The line of agnates being exhausted, the cognates would 
come in, and the rule of Manu that “to the nearest sapinda the 
inheritance next belongs ” would apply. In 

Gauri Sahai v. Rukko |1880] I. L. R., 3 AIL, 45, 

Jagat Narain v. Sheo Das [1583] I. L. R., 5 AIL, 311, 
the point now in issue was not decided, for those were not cases 
of cognate succession. The competition there was between a 
male agnate and a female who claimed to succeed as a sagotra 
sapinda, and this ‘claim was rightly negatived. But the 
proposition that no female, unless expressly so declared, could 
be an heir was too’broad, if applied to bandhus, and, in fact, the 
former ruling proceeded upon an erroneous interpretation of the 


term sapinda, viz., one related by funeral oblations. 
West and Buhler’s Hindu Law, pp. 120, 121. 
Suba Singh v, Sarfras Kunwar [1896] I. L. R., 19 AL., 215, F. B. 
(Stantey, O. J., reférred to Koomud Chunder v. Seeta Kanth 


[1863] W. R. Sp.. No. F. B., 75]. That decision had been given 
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before the ruling in 
Gridhari Lall v. The Bengal Government, [1868] 12 M. I. A., 448, 
and the view that then obtained was that the: list of handles as 
given in the Mitakshara was exhaustive, 
Amrita Kumari v. Lukhinarayan Chuckerbutty, [1868] 2 B. L. R., F. B., 28. 

The question now raised therefore would not be affected by 
that decision. This question was whether a daughter’s daughter 
was a sapinda. If so, she was clearly an heir. There was a 
series of rulings of the Madras High Court on the point. 

Mayne’s Hindu Law, 6th Edun., p. 709, 
Golap Chandra Sarkar’s Hindu law, p. 169. j 

[SranLey, C. J.—The law in Madras is s different from data in 
Benares]. 

Madras is governed by the Mitakshara as niodified by the 
Smriti Chandrika, and where the Madras rulings did not purport 
to be based upon any special doctrines of the Darn Chandrika, 
they would be law here as based upon the general doctrines of 
the Mitakshara. The case in I. L. R., 22 AIL, 338, entirely 
favoured the contention of the respondents, and was good law. 

Mohan Lal Nehru not heard in reply. O. A, V. 

The judgment of the court was delivered by 

Sranuuy, C. J.—In view of the authorities in this Court this 
appeal must be allowed. The plaintiff claimed to be entitled to 
the property of one Ramji deceased, as his heir. She is a grand- 
daughter of Ramji, being his daughter’s daughter. The defend- 
ant-appellant, Jagannath, is the son of a maternal uncle of 
Ramji. The parties are governed by the law of the Mutekshara. 
The Court of first instance held that Jagannath had a preferen- 
tial claim to the property, but on appeal this decision was 
reversed, the learned Judge of the Small Cause Court holding 
that a daughter’s daughter is entitled to inherit in preference to 
a maternal uncle’s son. He relied upon the decision of this Court 
in the case of Bansidhar Vv. Ganesh(*). The only question in this 
appeal is which of the decisions of the Courts below is correct. 

In the case of Koomud Chunder Roy v. Seeta Kanth Roy,(’) 
it was held by a Full Bench of the Calcutta High Court that 
according to the Mitakshara law a grand-daughter does not in- 
herit. Theclaimantin that case was a grand-daughter clann- 
ing her grand-father’s estate. In the course of its judgment the 
Court held .that as the female claimant was “ governed by the 
rules of the Mitakshara law, the claimant, who is‘the grand- 
daughter of Issur Chunder Roy, cannot inherit any share of the 

(1) [1900] I. L. R., 22 All., 338. (2) [1863] W. R., Sp. No., F. B., 75. 
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OIVIL. estate, and she is, as ruled by the Principal Sadr Amin, entitled 
1905. to maintenance and to nothing further ”. 
a Jn the case of Gauri Sahai v. .Rukko(?) a Bench of this Court 
ees consisting of Pearson and OLDFIELD, JJ., held that according to 
Cusura. ` the Mctakshara law none but females expressly named among 
Star ap 0. J. the hems can inherit. This decision was approved of by a Full 


Bench of the Court in the case of Jagat Narain v. Sheo Das(*). 
In that case it was held that the sister of a deceased Hindu not 
being expressly named was not entitled to succeed to an estate. 
The Full Bench treated the point raised as settled law and as 
having been correctly determined in Gauri Sahai v. Rukko.(*) 

In the case, however, of Banst Dhar v. Ganeshi(’) a Bench of 
this Court held that in the absence of preferential male heirs a 
daughter's daughter is heir to her maternal grand-father. In 
that case it does not appear that the earlier decisions tœ which 
we have referred were brought to the notice of the Court. In fact 
it was admitted by the learned Vakil for the appellant that the 
plaintiffs, who were daughter’s daughters, were heirs to their 
maternal grandfather in the absence of preferential male hens. 
lt is possible that the rulings which were cited in that case were 
rulings of the Madras High Court supporting the view that a 
son’s daughter and a daughter’s daughter do succeed as bandhus. 
‘These are the cases of Nallanna v. Ponnal (°) and Ramappa 
Udayan v. Arumugath Udayan(’). These rulings are mconsis- 
tent with the current of authority in these provinces and cannot 
be here regarded as authoritative. 

In the case of Nanhi v. Gauri Shanker, which is repotted in 
the Allahabad Law Journal, Volume LI, p. 654,(°) our brothers 
Bangers and Ricwarps upheld the authority of the decision of 
the Full Bench of this Court in Jagat Narain v. Sheo Das(!) 
and questiqned the propriety of the decision in Bansi Dhar v. 
Ganeshi(*). We are bound by the decision of the Full Bench, 
and therefore must hold that the plaintiff-respondent, Alusanimat 
Champa, not being expressedly named as an heir, was not enti- 
tled to maintain the suit. Š 

\We allow the appeal, set aside the decree of the lower appel- 
late Court and restore the decree o! the Court of first instance, 
dismissing the plaintiffs claim with costs in all Courts, including 
fees in this Court on the higher scale. 


S. 0. O. Appeal decreed. 
(3) [1880] L L. R., 3 AN., 45. (6) [1890] I. L. R., 14 Mad., 149. 
(4) [1883] I. L. R., 5 All., 311. (7) [1893] I. L. R., 17 Mad., 182. ’ 


(5) [1800] I. L. R., 22 All., 338. (8) [1905] 2 A. L. J. R., 654. 
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DEBI PRASAD.®? 

Execution of decree—Sale in—Suit for confirmation dismissed by first 
Court but decreed by appellate Oourt—Judgment-debtor no party to 
appeal—-Second sale meanwhile, validity of. 

A suit for confirmation of an execution-sale held on May 6, 1889, was 
dismissed by the Court of first instance. The auction-purchaser appealed 
but did not make the judgment-debtor a party to the appeal. The 
appellate Court decreed the appeal, and a sale-certificate was eventually 
issued on June 16, 1897. In the meantime, on 7th November, 1894, 
the property was sold in execution of another decree and purchased 
by a third person. 

Held that the judgmentdebtor not being a party to the appeal, the 
appellate Court was not competent to set aside the decree of the first 
Court in her favour. There was, therefore, no bar to the second sale of 
the property in 1894, and the auction-purchaser of 1889 was not entitled 
to oust the auction-purchaser of 1894. 


' SECOND APPEAL from the decree of H. Dupernex, Esq., C.S., 


District Judge of Cawnpore, reversing a decree of Munshi Shiva 
Sahai, Subordinate Judge of Cawnpore. 


Suit for possession. 


The plaintiff sued as the receiver of the firm of Debi Charan 
and Man Singh, which firm had dealings with one Maharaj 
Bahadur. Debi Charan, Ajudhiya Prasad and Jwala Prasad, 
owners of the said firm brought a suit for payment of money due 
on hundis against Janki Kuar alias Bari Bahu and the four 
brothers of Maharaj Bahadur on 21st November, 1888. The suit 
was decreed against Janki Kuar but dismissed against the 
brothers on the 18th January, 1889. In execution of this decree 
one-sixth share of Maharaj Bahadur in certain immoveable pro- 
perty was sold and was purchased; by the decree-holders on the 
6th May, 1889. Janki Kuar as well as one Sarup Rani applied 
to have the sale set aside on the ground of material irregularities 
villating the sale. The application was dismissed on Ist July; 
1889. On appeal by Janki Kuar the sale was set aside by the 


District Judge on the llth January, 1890, which order was 


confirmed by the High Court on 10th July, 1890. A regular 
suit was then brought against Janki Kuar by the decree-holders 
*S. A. 509 of 1902. 
13 
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Civin. to have the auction sale confirmed. To this suit the brothers 
1904-05. Of Maharaj Bahadur were added as defendants on their own 
“> application. The Subordinate Judge dismissed the suit on 


Ea aes 25th September, 1891, on the ground that it was barred by 
Dest Prasan. limitation. This decision was affirmed by the District Judge 
TA on 2lst July, 1892, but on second appeal, the High Court held 
the suit to be within time and remanded it under section 562, 
Civil Procedure Code, on the 16th March, 1894, for trial on the 
merits. On the case going back, Janki Kuar confessed judgment, 
but the suit was dismissed by the Subordinate Judge. In appeal 
Janki Kuar was not made a party. The appeal was decreed and 
the sale to the decree-holders was held valid on the 18th August, 
1896, and the decree-holders obtained a sale certificate on the 
24th June, 1897. In the meanwhile Lala Debi Prasad, another 
creditor of Maharaj Bahadur, sold the property in suit by-auction 
in execution of a money decree on the 7th November, 1894, and 
Lala Girja Dyal, the present defendant, purchased it. Debi Prasad 
had attached the property in suit on the 6th May, 1889, the 
same day on which the auction sale, under which the plaintiff 
claimed, took place. The defendant got possession of the property 
in suit and at the date of the sale certificate of 24th June, 1897, 
was in possession. thereof. The plaintiff sued as representing 
the firm of Debi Charan Man Singh for actual possession of the 
property in the possession of the defendant on the ground that 
his purchase conveyed to him no title. 

The suit was dismissed by the Subordinate Judge of Cawnpore, 
but his decree being reversed by the District Judge, the defen- 

dant preferred a second appeal to the High Court. 


Satya Chandra Mukerji (lor J. N. Chaudri, Madan Mohan Mala- 
viya with him), for the appellant, submitted that he pressed the 
appeal on three grounds. It appeared that while Debi Prasad’s 
decree, in execution of which the defendant purchased, was in 
course of execution those whom the plaintiff represented filed an 
objection under section 278, Civil Proceduro Code, on the 29th 
March, 1894, which was disallowed on 8th September, 1894. No 
suit under section 283, Civil Procedure Code, having been brought 
Within a year, the present suit was not maintainable.. He relied 
on article 11 of the second schedule of the Limitation Act and on 
an unreported decision of Knox and AIKMAN, JJ., 

8. A. 454 of 1809, Nihal Singh v. Musammat Ramkuar, decided on the 
28th June, 1901. 

In the second place, he submitted that Janki Kuar not having 
been made a party to the appeal before the District Judge, the 
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decree of the Subordinate Judge dismissing the suit for confirma- 
tion of sale was good so far as she was concerned and the defen- 
dant who claimed under her was entitled to say that the plaintiff 
had established no title as against her. In the third place, the 
defendant had purchased the property in suit at a time when 
the sale had been set aside, and his rights were not subject 
to the result of. the suit for confirmation of sale to which he 
was no party. The case of 
Sukhdeo Prasad v. Jumna [1900] I. L. R., 23 AN., 60, 

was against this contention, but the judgment of Srracuey, C. J., 


IrL 
Banke Lal v. Jagat Narain [1900] L L. R., 22 Al, 168, 


was in favour of the view pressed on behalf of the appellant. On 
these three grounds it was submitted that the plaintif had estab- 
lished no title as against the defendant who was in possession. ` 


Sundar Lal (Moti Lal Nehru with him), for the respondent, 
contended that having regard to the wording of section 278, all 
that the Court had to enquire in making an order on an objec- 
tion under that section was whether the objector had any title to 
the property on the date of the attachment by the decree-holder. 
Now in this case the date of the attachment was the 6th May, 
1889. True, sale to the plaintiff’s predecessors in title took place 
on the same date, but the auction purchasers acquired no 
title to the property until the sale was confirmed. AlN that 
the order made under section 280 decided was that, on the 6th 
May, 1889, the plaintiff's predecessors in title had no title to the 
property in suit. That might have been a right order or a wrong 
order, but no suit need have been brought under section 283 to 
have it set aside. The present suit was therefore not barred by 
article 11 of the second schedule of the Limitation Act. 

It was quite true that Janki Kuar was not made a party 


to the appeal before the District Judge in which the decree 


confirming the sale was made. But the plaintiff has now suc- 
ceeded in getting a sale certificate. That gives him a com- 
plete title as against the parties to the suit, and Janki Kuar 
was a party to the suit, and the defendant claimed -under 
her. He referred to section 316 of the Code of Civil Pro- 
cedure. The plaintiff's predecessors in title had got the sale 
certificate on the 24th June, 1897, but that certificate gave 
them a complete title to the property from the date the sale was 
originally confirmed, t.e., from the year 1890. The defendant’s 
title was subject to the result of the litigation that was going on 
and the doctrine of lis pendens applied to the facts of this case, 
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Janki Kuar could possibly raise the objection that the sale had 
not been confirmed as against her, but it was not open to the 
appellant to do so. 

(Time was allowed to the respondents to get the decree dismigs- 
ing their suit as against Janki Kuar altas Bari Bahu amended. 
An application for amendment of the decree was made in the 
Court of the Subordinate Judge, but it was rejected, and the 
order was confirmed in revision by the High Court.) 

The judgment of the Court was delivered by 

Kyox, J.—A certain firm in Cawnpore, which is here PEE 
by the respondent, obtained a simple money decree against one 
Musammat Janki Kuar alias Bari Bahu. In execution of that 
decree the property now in dispute was brought to sale and 
was purchased by the decree-holders. Musammat Janki Kuar 
asked that the sale might be set aside. Her application was 
disallowed by the first Court, but on appeal it was allowed by the 
learned District Judge, who set aside the sale. This Court was 
moved to interfere in revision and it declined to interfere. The 
decree-holders then brought a regular suit against Musammat 
Janki Kuar to have the sale confirmed. Two other decree- 
holders, who had also asked to have the sale set aside, were made 
defendants on their own application. The learned Subordinate 
Judge dismissed. the suit as being barred by limitation, and his 
decision was affirmed by the District Judge. On second appeal, 
however, the decision of the District Judge was set aside and the 
case remanded under section 562 of the Code of Civil Procedure. 
When the case went back, Musammat Janki Kuar confessed 
judgment. Notwithstanding this the suit for confirmation of 
sale was dismissed against all the defendants, including Musam- 
mat Janki Kuar, who was allowed her costs. This took place 
on the 26th March, 1895. The plaintiff appealed to the District 
Judge, but though his suit had been dismissed against Musammat 
Janki Kuar, he did not make her a party to the appeal The 
result of the appeal was that on the 18th August, 1896, it was 
decreed as against Sarup Rani and Man Kuar, the rival decree- 
holders alone, and, on the.16th June, 1897, a sale certificate was 
granted to the successful appellant. 

Prior to this, however, the property in suit had been sold in 
execution of a money decree obtained by one Debi Prasad, who 
is not to be confounded with Debi Prasad, respondent to this 
appeal, and it was purchased on the 7th November, 1894, by ` 
Girja Dayal, appellant here, who obtained possession. This sult 
is brought to recover possession from him on the ground that 
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the purchase conveyed no title. The suit was dismissed by the 
first Court. On appeal it was decreed by the learned District 
Judge, and it is from this decree that the present appeal is filed. 
The learned District Judge held that even if Bari Bahu be taken 
to be no party to the appellate Court proceedings, the decree of 
the appellate Court binds her as well as the other party. The view 
thus taken by the learned District Judge is impugned in the fourth 
and the fifth pleas taken in the memorandum of appeal. We 
think that these pleas must be sustained. The sale upon the basis 
of which the plaintif-respondent came into Court had been set 
aside on the judgment-debtor’s application. The regular suit to 
have the sale confirmed hag been rightly or wrongly dismissed as 
against the judgment-debtor. It was not open to the Judge in 
appeal, to which Musammat Janki Kuar was no party, to set 
aside this decree in her favour. It follows, therefore, that there 
was no bar to the sale of the property which took place on the 7th 
November, 1894, at which the present appellant purchased. We 
gave the respondent time to endeavour to get the Court of the 
Subordinate Judge to amend the decree dismissing the suit as 
against Bari Bahu. He has failed in this attempt. The result 
is that we allow this appeal, and setting aside the decree of 
the lower appellate Court with costs, restore that of the Court 
of first instance. Costs in this Court will include fees on the 
higher scale. 


S. 0. AM. & J. B. L Appeal decreed. 
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RAM BARAN SINGH AND ANOTHER 
VETEUE 
GOBIND SINGH.* 

Mortgage—Deeree against mortgagor passed before Transfer of Property 
Act (IV of 1882)—Execution of decree—Attachment and sale of unhy- 
pothecated property— Mortgages before sale, rights of. 

Where a mortgagee prior to the passing of the Transfer of Property 
Act obtained a decree against the mortgagor generally coupled with a 
declaration of the lien, the decree-holder might proceed either against the 
person of the mortgagor and his property or against the mortgaged pro- 
perty, and his rights could not be curtailed by any provisions of the 
subsequently enacted Transfer of Property Act. Luchmi Dai Koori v. 
Asman Sing, I. L. R., 2 Cal., 213, followed. 

Where, therefore, a mortgagee, who had obtained a decree as above in 
1881, attached unhypothecated property in 1889, and brought it to sale 
in 1893, held that the validity of the sale could not be disputed by a per- 


son who had taken a mortgage upon this property from the mortgagor 
judgment-debtor in 1891. 


*S, A, No. 339 of 1904, 
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SECOND APPEAL against the decree of Muhammad Ishak 
Khan, Esq., District Judge of Azamgarh, reversing the decree of 
Babu Jai Lal, Subordinate Judge. 

Suit for declaration of possession over property sold in execu- 
tion of a mortgage-decree. 


The material facts will appear from the judgment. 
Plaintiff's appeal. 
Muhammad Ishaq (with whom Surendra Nath Sen), for the 
appellants, relied on 
Abdul Rashid v. Gappo Lal [1898] I. L. R., 20 AIL, 421. 
J. Simeon, for the respondent, was not heard. 


The judgment of the Court was delivered by 

STANLEY, C. J.— The matters which have given rise to this 
litigation are shortly as follows:—One Sheoraj, mortgagee of 
the property of one Ganga Bishan, on the 13th of June, 1881, 
obtained a decree on foot of his mortgage, declaring the amount 
due to him and that he had a lien on the property of his mort- 
gagor in respect of the amount so found to be due. Itis to be 
noticed that this decree was obtained prior to the passing of 
the Transfer of Property Act. In execution of that decree 
Sheoraj attached the property which is now in dispute, property 
which was not comprised in his mortgage, and in execution 
caused the property to be sold on the 21st of January, 1898. 
The plaintiff-appellant, pending the attachment, took from the 
judgment-debtor a mortgage of the property in dispute on the 
25th of September, 1891, that is, about two years after the attach- 
ment. They instituted the suit, which has given rise to this 
second appeal, to have it declared that they are entitled to the 
possession of the property alleging that the sale which took 
place in 1893 was not binding upon them and that, as a matter of 
fact, that sale was not a valid sale, inasmuch as it was not 
carried out, as they contend, in order to satisfy a decree enforce- 
able under the attachment. If the decree of 1881 had not 
been a decree in the general terms which we have mentioned, 
there might have been force in this contention in view of the 
provisions of the Transfer of Property Act. But it was obtained `’ 
prior to the passing of that Act, and therefore we think that that 
Act is not applicable and does not curtail the rights of the 
decree-holder. We might refer to several cases upon the sub- 
ject pointing out what the law was prior to the passing of the 
Transfer of Property Act, but it will be sufficient if we refer to 


the case of Luchmi Dat Koori v. Asman Sing and others’) In that 
| (1) [1876] L L. R. 2 Cal., 213, 220-1, 
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case the decree provided generally that the plaintiff should recover 
the amount due to him with costs and interest, it also contained 
a provision that the decree should be executed against the pro- 
perty specified in the bond. It was held that where a decree is 
against the mortgagor generally coupled with a declaration of 
the lien, the decree-holder may proceed either against the person 
of the mortgagor and his property or against the mortgaged 
. property. Mr. Justice Marksy, in delivering the judgment of 
the Court, observed, “ Now we have lad the decree read to us, 
and we consider this to be not sucha decree as we know is 
sometimes made, namely, a decree restricting the parties in the 
first instance to the sale of the mortgaged property. But it is a 
decree against the mortgagor generally coupled with what is 
called a declaration of the lieu—a declaration which it is exceed- 
ingly common to insert in decrees against mortgagors upon a 
bond of this nature. The bond also,.as has been pointed out 
by the Advocate-General, was not only a bond pledging the 
property, bat a bond which made the party personally liable 

for the money. Now, upon a decree of that kind, we have no 
hesitation in holding that a person may in law proceed either 
against the person or against the mortgaged proparty specified 
in the decree. 

We also have had the decree im this case read to us, and 
we find that it is a decree against the mortgagor generally 
coupled with what we may term a declaration of the lien. 
Under these circumstances it appears to us that the claim 
of the mortgagee was clearly enforceable under that decree, 
and therefore the plaintiffs-appellants, who took a mortgage of 
the property, the subject-matter in dispute in this appeal, during 
the pendency of the attachment cannot set up the case which 
they have endeavoured to support here and have a declaration 
that the sale carried out in execution of decree by the defendant- 
respondent was ineffectual. For these reasons we hold that 
the conclusion arrived at by the lower appellate Court was 
correct, and we dismiss the appeal with costs, including fees in 
this Court on the higher scale. 

S. 0. 6. Appeal dismissed. 
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BINDESRI SINGH 
versus 
KING-EMPEROR.” 


Criminal Procedure Oode (V of 1898), section 476—Sanetion to prosecute— 
false statements—A fidavit sworn by accused. 


No one can be prosecuted in respect of false statements contained in an 
affidavit sworn by him in a case in which he was an accused person. . 
In the matter of the petition of Barkat, 1. T.. R., 19 All, 200, followed. 
Criminal Revision against an order of S. R. Daniels, Esq., 
Sessions Judge of Azamgarh, affirming an order of C. E. Craw- 
ford, Esq., Magistrate. 
The facts of the case were as follows :— 


One Jai Singh brought a charge under sections 379 and 323, 
Indian Penal Code, in the Court of the Tahsildar against the 
accused. The accused made an application to the Magistrate 
for transfer of his case’on the ground that the charge was brought 
at the instigation of the Tahsildar, inasmuch as he had refused 
to give him some shisham wood. The application was supported 
by an affidavit sworn by the accused. The case was transferred 
and then Jai Singh withdrew his complaint. The Magistrate 
then called upon Bindesri Singh to show cause ‘why he should 
not be prosecuted under -section 193, Indian Penal Code, for 
making false by the statement referred to in the affidavit. The 
accused showed cause but an order was wade for his trial. The 
Judge confirmed the order. _ 

J. Simeon, for the accused. 

L. MW. Banerjt Gor A. G. A.), for the Crown. 

During the course of the argument the following cases were 
cited :— 

Barkat, in the matter of the petition of [1897] I. L. R., 19 AHN., 200. 
Hart Charan v. Queen- Empress [1900] I. L. R., 27 Cal., 455. 
The following judgment was delivered by 


Ricnarps, J.—In this case, which is an application to revise the 
order made by the District Magistrate under section 476, in 
sanctioning the prosecution of applicant for an alleged offence 
under section 193 of the Indian Penal Code, the facts are a 
little peculiar. It appears a prosecution was instituted against 
Bindesri Singh under section 879. He made an application to 

*Cr. R. 658 of 1905. 
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the District Magistrate asking that the caso might be transferred 
from the Court of the Tahsildar to his own Court, or- some other 
Court. He grounded his application upon a statement made 
on oath in which be made allegations of a more or less 
serious nature against the Tahsildar, but the object was to get a 
transfer of his case on the grounds that the relations between 
him and the Tahsildar were such that he would not get a fair 
trial in the proceedings brought against him. ‘It appears to be 
not an unusual practice for the Courts to receive affidavits or 
statements on oath of accused persons for the purpose of appli- 
cations for transfer, and the circumstances of this case rather 
go to show that this practice, if even legal, is not an alto- 
gether convenient one, and it certainly would appear that it 
would be a better practice, that affidavits setting forth grounds 
for the transfer should be made by some person other than the 
accused. The Magistrate put forward the statement made on 
oath, which had been reduced to writing, to the Tahsildar asking 
him to make a report. The application was made on the 22nd 
August, 1905. On the 23rd September the original complainant, 
who had instituted proceedings against Bindesri, withdrew his 
complaint, giving no reason for doing so, except that he was 
unable to produce witnesses to support the charge. On the 
same day the Magistrate ordered Bincesri to shew cause why 
he should not be prosecuted in respect of the statement he had 
made on his application for transfer. It certainly does seem 
somewhat remarkable that after the application for the trans- 
fer, the original complainant should have withdrawn his com- 
plaint. Applicant wished to examine, in support of his statement 
on oath, witnesses, but the Magistrate did not hear them. 
The Tahsildar was not examined, and there was really nothing 
before the Court ‘except the uncoutradicted statement made on 
oath by the applicant when he applied for his transfer. Under 
these circumstances and inasmuch as the original prosecution 
had so summarily come to an end, I am inclined to think 
that, as a matter of discretion, it would have been better not to 
have sanctioned any prosecution. The statement made by the 
applicant was made for the sole purpose of getting the transfer 
of his case. However, the matter of discretion is not the ques- 
tion before me. The important question before me is whether 
or not the statement made by the applicant, who was at the time 
an accused person, ought to be made the subject-matter of a 
prosecution under section 193. Jn my opinion the principle has 
already heen decided by this Court in In the matter of the petition 
14 
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of Barkat (’). In that case an affidavit had been made by the 
petitioner grounding an application in revision to get rid ofa 
conviction standing against him. My. Justice Bair there decid- 
ed that inasmuch as he was an accused person, he could not 
be prosecuted in respect of false statements contained in the 
afidavit. The only distinction between that case and the 
present case, is the practice I have referred to. I am unable to 
see that this makes any difference in principle. I accordingly 
set aside the order of the Sessions Judge and also the order 
of the District Magistrate ordering the prosecution of the 
applicant and all proceedings subsequently. The bail bond will 
be discharged. 
M. L N. . Sanction revoked. 
(1) [1897] I L. R., 19 All, 200. 





ANNU MAL AND OruuRs 
versus 
THe COLLECTOR or BAREILLY AND OTHERS.* 


Indian Registration Act (III of 1877), secs. 17,50—Unregistered convey- 
ance- Transfer of possession—N otice by holder of registered conveyance 
—Hquitable rights—Boné-fide purchase—Estoppel. 

The Registration statute should not be made an engine to work injustice 
and therefore the holder of a registered conveyance, who took it with 
notice of a prior unregistered conveyance, should not, despite the provi- 
sions of the Registration Act, be given priority against the holder of the 
unregistered deed. 

Benham v. Keane, [1861] 1 Johnson and Hemming, 702 and Greaves v. 
Tofield, [1880] L. R., 14 Ch. D., 563, referred to. 

Sand B executed an unregistered agreement covenanting to get the 
name of N recorded in respect of a certain share which they transferred 
to him under the same document, in consideration of his procuring evi- 
dence in a suit by the decree in which they had received the share trans- 
ferred and other property. The name of N was recorded in the revenue 
register. This agreement one L, who was not a party, attested asa 
witness. S subsequently transferred the same share to L under a regis- 
tered document. ‘The rights of N passed to the respondents and those 
of L to the appellants. 

Held that L having notice of dealings between S and N, the appellants, 
who were his representatives, could not in equity be heard to allege that 
N was not the owner of the share in dispute. By his acts and admissions 
S had precluded himself from honestly transferring the share in dispute 
to anyone but N. 


First APPEAL against a decree of Babu Prag Das, Subordinate 


Judge of Bareilly. i l 
* F. A. 271 of 1908. 
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Suit for declaration of title under section 283, Civil Procedure 
Code. 

Defendants’ appeal. 

Facts are fully given in the judgment of the Court. 

Motilal Nehru (with him Satish Chandra Banerji), for the 
appellants. 

A. E. Ryves, for the respondents. 

The judgment of the Court was delivered by 

STANLEY, C. J.—This is an appeal from the decision of the 
learned Subordinate Judge of Bareilly in one of the numerous 
suits which have arisen in the course of the litigation which 
followed the death of Chaudri Naubat Ram of Bareilly. The 
question we have to deal with concerns a 2 annas 8 pie share in 
mauza Maheshpur. That village formed part of the estate left 
by Chaudri Naubat Ram who died without issue in 1867. He 
was succeeded by his widow, Rani Ganesh Kunwar, who died in 
1878. On her death possession of the estate was usurped by 
Rani Naraini Kunwar claiming to be widow of an alleged adopted 
son of Naubat Ram. On suit by reversioners the District Judge 
in 1881 held that Rani Naraini Kunwar had no title and gave 
a decree for possession of the estate to the reversioners. Mauza 
Maheshpur was one of the villages affected by that decree. The 
successful plaintiffs were Shib Lal and Piare Lal who were found 
by the Court to stand on the same level as reversioners, and 
one Lalji Mal who had advanced funds for the htigation. Among 
the plaintiffs claiming to be reversioners there had been arrayed 
one Narbada Pdrshad, but being found to ba two degrees more 
distant then the others from Naubat Ram he withdrew, as also 
did one Bhairon Parshad for a similar reason. The latter, 
however, on the death of Piare Lal, succeeded to his interest under 
the decree. On appeal by Naraini Kunwar against the decree 
of the District Judge of June, 1881, a compromise was arrived 
at between the parties. A small portion of Naubat Ram’s 
estate was left with the unsuccessful defendants. In all other 
respects the decree of the District Judge was affirmed. Mahesh- 
pur was not affected by the compromise. The appellate decree 
of the High Court’in pursuance of the compromise was passed 
on July 8th, 1885. 

Meanwhile Maheshpur had been the subject of litigation, 
Rant Naraini Kunwar having purported to sell it to one Ram 
Sarup. In execution of a decree against Ram Sarup the village 
was, on September 24th, 1885, (subsequent to the High Court 
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Owit. decree of July, 1885) put up to auction and purchased by Har 

1906. Charan Misr now deceased, but represeuted by the plaintiffs- 

—— respondents here who being minors sue under the guardianship 
Assu MaL of the Court of Wards. 

Tae Corrgororn The present suit has arisen in the following manner :—In 
oF Bansitty, 1901, the Allahabad Bank, holder of a decree againat Lalji Mal, 
Stanley, C.. attached in execution and applied for sale of 13 annas 44 pies 

aai share in mauza Maheshpur as being property of its judgment- 
debtor Lalji Mal, and as such, liable to be taken in execution 
of the Bank’s decree. Thereupon the present plaintiffs-respon- 
dents filed an objection under section 278 of the Code of Civil 
Procedure, contesting the right of the representatives of Lalji 
Mal (then deceased), to be owners of the 13 annas 44 pies of 
Maheshpur. That objection was rejected by the Subordinate 
Judge on September 16th, 1901 (Record No. 7C.). 

Then acting on the permission given by section 283 of the 
Code of Civil Procedure, the present suit was preferred by the 
plaintiffs-respondents. They pray for a declaration that they 
possess an eight annas share in mauza Maheshpur, and that it 

- is not saleable under the Bank’s decree. But, as already men- 
tioned, the only dispute in the suit is as to a 2 annas 8 pies 

‘share which the plaintifis-respondents claim through Narbada 

_ Parshad abovementioned. We have no concern here with the ° 
remainder of 8 annas share claimed in the plaint. There were 
three sets of defendants to that suit, namely, (1) the Allahabad 
Bank, (2) the widow and son of Lalji Mal, and (3; the defendants, 
Annu Mal, Sundar and others, who claim title under a conveyance 
to them on February 13th, 1900, from Musammat Champa Dei, 
widow of Lalji Mal. The Bank having been paid off has not 
appeared, nor have the widow and other representatives of Lalji 
Mal. The only defendants who have appeared are the. vendees 
under the conveyance of February, 1900. The learned Subordinate 
Judge gave the plaintifis-respondents a declaration as to 5 annas 
34 pies in which the 2 annas 8 pies share is included. Hence 
this appeal. 

We now proceed to recount the history of this share. 

On September 15th, 1884, nearly a year before the decree of 
the High Court (July 8th, 1885), on the compromise in Rani 
Naraini Kunwar’s suit had been pronounced, the two successful 
plaintiffs, Shib Lal and Bhairo Parshad (successors to Piare Lal), 
entered into an agreement which is the most important paper in 
this suit. In this document (Record No. 12) the two executants, 
after reciting the successful issue in their favor of the suit against 
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Rani Naraini Kunwar and after setting out how Narbada Parshad 
had looked after that case for them, and had procured docu- 
mentary evidence to support their claim, and that he was like 
them descended from the common ancestor one Chaudri Hiraman, 
proceed to declare that therefore (clearly meaning in consideration 
of the foregoing) the executants would give to Narbada Parshad 
a 2 annas 8 pie share in the whole of the moveable and immoveable 
property which they might acquire under the decree or a 
compromise effected under it “when a decree is passed and 
possession is obtained or when a mutual compromise is made.” 
They set forth that this is done “in consideration for his favour 
in giving documentary evidence and of the efforts made by him 
in the prosecution of the suit,’ and they covenant to get his 
name entered in the Khewats in the column of proprietors as 
zamindar and owner in all the villages in proportion to his share 
aforesaid. To this instrument the third successful plaintiff, Lalji 
Mal, was an attesting witness. The “right purchased” by him 
(Lalji Mal) and some villages which had been dedicated to 
religious purposes, were excepted. There can be no possible 
doubt that Lalji Mal, though not formally a party to this 
document, was well aware of its contents. We may add that a 
perusal of the judgment of the District Judge of Bareilly of the 
20th June, 1881, shows that the success of the plaintiffs in that 
suit was to a large extent due to the exertions of Narbada Parshad 
in searching for and producing old documents bearing on the 
pedigree of Naubat Ram’s family. This instrument was en- 
grossed on Rs. 5 stamp paper, but it does not appear to have 
been registered, nor is any formal conveyance of the 2 annas 8 pie 
share to Narbada Parshad shown to have been executed. The 
defence is chiefly founded on these two facts, namely, the absence of 
registration and of a formally executed and registered conveyance 
to Narbada Parshad. That the covenants to get the name of Nar- 
bada Parshad recorded in the Khewats as the owner of a 2 annas 
8 pie share was carried out, appears from our appellate judgment 
of January 6th, 1902, (No. 18C. of the Record). That was a suit 
between Shib Lal on one side and Narbada Parshad on the 
other. The defendants-appellants claim title to the 2 annas 8 
pies on the strength of a conveyance (No. 10 of the Record) by 
Shib Lal, on May 8th, 1896, to Lalji Mal of a 7 annas 2 pies share 
in Maheshpur which includes the 2 annas 8 pie share in dispute. 
The plaintiffs-respondents claim title to the same share by virtue 
of a “ deed of relinquishment” (No. 6 of the Record), executed on 
October 10th, 1896, by Narbada Parshad in favour of Kunwar 
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Har Charan Misr whose representatives in title are the plaintiffs- 
respondents.. So both parties to the present suit derive title from 
the plaintiffs and defendants to that suit. The object of Shib Lal 
in instituting that suit was to obtain from the Court a declaration 
that neither he (Shib Lal) nor any other of the successful 
claimants to Naubat Ram’s estate “had given or allotted or had 
agreed to give any portion of that estate to Narbada Parshad, 
and that an entry of the latter’s name purporting to have been 
made by the plaintiff (Shib Lal) was colourable and fictitious.” 
The reason for the “colourable and fictitious” entry of Narbada 
Parshad’s name was stated by Shib Lal to be that he might 
thereby save the properties from a law suit about to be instituted 
by one Lachmi Narayan by making it appear that they belonged 
to Narbada Parshad and not to Shib Lal. The suit was dismissed 
by the Court of First Instance. In our appellate judgment in 
that suit we came to the conclusion that Shib Lal’s case was a 
false one, that he did not procure the entry of Narbada Parshad’s 
name collusively with the fraudulent object (as he alleged) of 
defeating Lachmi Narayan, but, that on the contrary, he caused 
the entry to be made in pursuance of the agreement of September 
15th, 1884, an agreement which was affirmed by that of March, 
9th, 1887, by the parties to the suit for possession of the estate of 
Naubat Ram. We further were of opinion that the consideration 
given by Narbada Parshad was a good consideration. and that 
the agreement was binding on the parties to it. We pointed out 
that the parties to the agreement acknowledged that such was 
the case by giving full effect toit in the case of Narbada 
Parshad. TV inally we were of opinion that it was the duty of 
Shib Lal under the agreement to have had formal conveyances 
in respect of the 2 annas 8 pies share executed in favour of 
Narbada Parshad, and we did not consider that the fact that he 
had neglected that duty was any reason why we should give him 
a decree for possession of property to which he manifestly had 
no title in equity. Wesee no reason now for altering any of 
the opinions we expressed in that judgment. We cite it here 
for the purpose of showing that the covenant in the agreement 
of September 15th, 1884, to have the name of Parshadi Lal 
entered in the Khewat in proportion of his share was carried into 
execution by Shib Lal, and that that agreement was not (as 
contended for the appellants here) a mere unfulfilled promise. 
The next document to which we would advert is Record No. 
60C. of March 9th, 1887. It was executed by five persons, 
namely (1) Bhairo Parshad, (2) Shib Lal, (8) Narbada Parshad, 
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(4) Lachmi Narayan, and (5) Lalji Mal. It commences by 
reciting the names of the parties to the suit for possession of 
Naubat Rai’s estate and how the name of Narbada Parshad was 
removed from the array of plaintiffs in that suit “in compliance 
with the requirements of procedure’ and how by “ mutual agree- 
ment the shares of each of the four co-sharers in the disputed 
property were fixed as specified below, which are maintained 
up to the present by mutual consent.’ Those shares being as 
follows :—Shib Lal, 44 annas, Bhairo Parshad, 34 annas, Narbada 
Parshad, 2 annas 8 pies, and Lalji Mal, 5 annas 4 pies. Having 
set forth the above as the interest of the “four co-sharere ” in 
the property as the interest actually existing in and held by 
them the instrument proceeds to set forth that though no dispute 
exists hetween “the parties to the suit with regard to the 
aforesaid shares,” a dispute did exist between Shib Lal and 
one Lachmi Narayan, respecting the share of Lachmi Narayan. 
The document then proceeds to refer certain matters, and amongst 
others “ what share Lachkmt: Narayan should have'in Shib Lals 
share,’ to the arbitration of Mr. Gasper, a Vakil. This Lachmi 
‘Narayan is the nephew of Shib Lal already mentioned whom 
Shib Lal in the former suit alleged he desired to defraud. This 
document was duly registered on the same day. In our judg- 
ment of January 6th, 1902, alluded to above, we fully consi- 
dered the- meaning and intention of this agreement of March, 
1887, and came to the conclusion that it was executed in pur- 
suance of the earlier agreement of September, 1884. We pointed 
out that in this agreement of March, 1887, two matters were 
especially noticeable—(1) that no reference was made to the 
arbitrator to decide what fractional share was to be allotted to 
any one of the parties to the suit, a matter which the four 
executants had settled for themselves, and (2) that Narbada 
Parshad is described in it as one of the “ parties to the suit.” 
We also found that the names of the parties (and amongst them 
that of Narbada Parshad) had been duly entered in the village 
Khewats. It thus appears that full effect was given to the agree- 
meut. Shib Lal himself admitted that such was the case for 
(as stated in the judgment of January, 1902) Shib Lal, in a suit 
instituted by his nephew, Lachm} Narayan “pleaded that by 
an arbitration award a share of 2 annas 8 pies had been held to 
belong to Narbada Parshad.” It is manifest, therefore, that in 
every way Shib Lal acknowledged the title of Narbada Parshad 
as owner of the 2 annas 8 pie share and had his name so recorded 
in the village Khewats. 
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The next document we have to consider is a sale-deed bearing 
date of the 8th May, 1896 (No. 10 of the Record) by which in 
consideration of Rs. 7,000, Shib Lal transfers to Lalji Mal a 7 
annas 2 ples share in Maheshpur (including the 2 annas 8 pies 
share in dispute), totally ignoring Narbada Parshad’s admitted 
claim to 2 annas 8 pies. Now it is hardly necessary to point 
out that both the vendor and the vendee under this conveyance 
had full knowledge and notice of Narbada Parshad’s right to 
the 2 annas 8 pie share. They both were parties to the agree- 
meut of March, 1887, and, though Lalji Mal was not a party to 
the agreement of September, 1884, he was an attesting witness 
to its execution, and considering its contents and the careful 
manner in which it safeguarded his interests, we have no doubt 
that Lalji Mal was cognizant of its provisions. The position 
then is this :—Shib Lal, the vendor, knowing that he had no 
title to the 2 annas, 8 pies share, and knowing that that share 
belonged to Narbada Parshad purported to sell it to Lalji Mal, 
who also knéw that his vendor had no title to transfer it, and 
who kuew that the true owner was Narbada Parshad. It is, we 
think, immaterial that in executing this conveyance Shib Lal 
purported to convey his interest under a decree passed by the 
High Court on December 16th, 1895 (No. 15 of the Record.), 

The suit in which that decree was passed was instituted by 
Shib Lal, Bhairo Parshad and Lalji Mal, the successful plain- 
tiffs in the suit for possession of Naubat Ram’s estate, against 
Misr Har Charan Lal to recover possession of Maheshpur as part 
of -that estate. Ignoring the agreements of 1884 and 1887 
they did not make Narbada Parshad a party to that suit. He 
is therefore not adversely affected by the decree in it, and by 
virtue of the two agreements just mentioned he was equitably 
entitled to a 2 annas 8 pies share in the subject-matter of that 
decree. An appeal was entered to Her late Majesty in Council 
against the decree, but was not prosecuted. 

The last paper to which it will be necessary to refer is No. 6 
of the Record. It is called a “ deed of relinquishment ” and 
was executed by Narbada Parshad on October 10th, 1896. In it 
the executant recites his title to a 2 annas 8 pies share in the 
whole of the estate of Naubat Ram, which, he sets forth, is 
supported by the arbitration proceedings and by the entry of 
his name in the village papers, and by other proceeclings taken 
by the sharers in the estate, and alleges that he is in proprietary 
possession and enjoyment of his specified share in the estate, 
which includes Maheshpur. The executant sets forth a history 
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(mostly incorrect) of the previous litigation about Maheshpur, 
in which he says he incurred a debt which he considers himself 
bound to discharge. For that reason and for the sake of “ good 
in both the worlds,” being desirous to pay off the valid debt due 
by his ancestor he relinquishes his right to the 2 annas 8 pies 
in Maheshpur, in which he declares he is a co-sharer (although 
‘his name does not appear in- the High Court decree) to Misr 
Har Charan Lal, whom he describes as appellant in the appeal 
just mentioned to the Privy Council, and declares that he has 
severed his connection with Maheshpur. This deed is the title 
upon which the plaintiffs-respondents defend their title to the 2 
annas 8 pies share in Maheshpur. 

Now on the above state of facts it is contended for the appellants 
that the plaintiffs-respondents’ title is defective. It is argued 
that under the two agreements commented on above, Narbada 
Parshad, through whom the plaintiffs claim title, had only an 
unregistered agreement, nothing more than a mere promise 
never carried into execution by any act of transfer. Now 
as to this itis perfectly certain that the covenant to have Nar- 
bada Parshad’s name recorded in the Khewat as owner and pro- 
prietor of the 2 annas 8 pies share was fully carried out. This 
is shown by the arbitration agreement of March, 1887, in which 
it is stated that the shares of the four co-sharers, as therein 
recorded were fixed by “mutual agreement” and “ maintained 
up to the present by mutual consent.” Thus we have an acknow- 
ledgment under Shib Lal’s hand that Narbada Parshad owned 
a 2 annas 8 pies share, and that he (Shib Lal) owned no more 
than 4 annas 6 pies. Yet, in spite of this acknowledgment we 
find Shib Lal nine years afterwards selling to Lalji Mal a 7 annas 
2 pies share (4 annas 6 pies and 2 annas 8 pies=7 annas 2 pies). 

For the appellants stress is laid on the absence of any regis- 
tered conveyance to Narbada, and it is contended that under the 
Registration Act this is afatal flaw in their title. The appellants 
also claim priority on the ground that the sale-deed to Lalji Mal 
was executed by Shib Lalin May 1896, while the deed of relin- 
quishment by Narbada Parshad bears date of October 10th, 1896. 
Now it has been frequently held that the Registration Statute 
should not be made an engine to work injustice, and that there- 
fore the holder of a registered conveyance who took it with 
notice of the existence of a prior but unregistered conveyance 
will not, despite the provisions of the Registration Act, be given 
priority against the holder of the unregistered deed. ‘This is 
uow the generally accepted rule in these Provinces. To the 
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oe same effect is the rule in England in the case of a registry county. 
1908. In the case of Benham v. Keane(!) the law was declared by 
oe _ Wood, V. C., to be that the “ conscience of a purchaser is affected 


A through the conscience of the person from whom he buys, if that 
Tue Cotteotor person is precluded by his previous acts from honestly entering in- 
OF BaREILLY. to the contract to sell; and therefore any one who purchases with 
Stanley. C. 7 the knowledge that his vendor is precluded from selling is 
<p subject to the same prohibition as the vendor himself.” We 
have already abundantly shown that the vendor, Shib Lal, was in 
equity precluded from selling the 2 annas 8 pies share as if it 
were his own property—he could not honestly enter into a 
contract to sell the 2 annas 8 pie; and we have also shown that 
Lalji Mal purchased with the knowledge that his vendor, Shib 
Lal, was equitably precluded from selling that which he, to his 
vendee’s knowledge, had already parted with to Narbada 
Parshad. 


To the same effect are the observations of the Lords Justices 
in the case of Greaves v. Tofield(*). In that case which turned 
upon the Middlesex Registry Act, the provision of which as 
to the priority of registered over unregistered documents are 
the same as in the Indian Registration Act, James, L. J., at 
page 571, cites with approval the conclusion of Lord HARDWICKE 
in La Neve v. La Nevel) “that the protection which was 
“meant to be afforded was a protection against secret incum- 
“brances, and that it never could have been the intention of the 
“ Legislatures to put a man who had knowledge of a conveyance 
“in the position of a man who was liable to be defrauded or 
“injured by the existence of some secret dealings with the land.” 
Another extract from the judgment of Lord Harpwioke is given 
by Bagaaiay, L. J. (at page 575) to the effect that “the intent of 
“the preamble of the Act was to secure subsequent purchasers 
‘and mortgagees aguinst prior secret conveyances and fraudulent 
“ineumbrances, for the last of which there was no occasion to, 
“provide. The first means that a subsequent purchaser, having 
“registered, should prevail against a prior secret conveyance 
“of which he had no notice, but if he had notice of a prior con- 
“veyance for valuable consideration which was vested property, 
“ that is not a secret conveyance.’ Inthe same case at page 571, 
BRAMWELL, L. J., held it to be established beyond dispute “ that 
“ifa man having an estate agrees to sell it or to grant an 


(1) . [1861] 1 Johnson and Hemming, 702. 
(2) [1880] L. R., 14 Ch, D., 563. 
(3) 3 Atkyns, 646. 
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“interest in it for a valuable consideration, and afterwards, dis- 
“ regarding the bargain he has made, conveys to a third person, 
“or so deals with it by bargain with a third person that he is 
“incompetent to convey the estate or grant the interest to the 
“first which he had agreed to do, and the third person has all 
“along had notice of the first contract, the conscience of the 
“second purchaser is affected, and he cannot retain the estate 
“without giving the person who entered into the first contract 
“that right in it for which he had stipulated.” And again, 
‘the intention of the Legislature in such Acts (the Registry 
“ Acts) as I have referred to, was to afford a protection to persons 
“whose consciences were affected and not to give the second 
“purchaser whose conscience was affected an opportunity of 
“ joining in the commission of that which was a breach of contract 
“anda wrong to the first person who made the bargain.” 
Applying to the appeal now before us the equitable principle 
Jaid down exhaustively in the extract above cited, we have come 
to the conclusion that as Lalji Mal had full notice all along of the 
dealings between Shib Lal and Narbada Parshad (and indeed 
was himself a party to them) by which Narbada Parshad was 
recorded an owner of a 2 annas 8 pies interest in the whole 
estate: of Nanbat Ram, the appellants, being representatives in 
interest of Lalji Mal, cannot in equity be heard to allege that 
Narbada Parshad had not the 2 annas 8 pies interest in Mahesh- 
pur, and that it had vested in them. It is admitted that the 
plaintifis-respondents are in actual possession of the 2 annas 8 
pies share. By his acts and admissions Shib Lal had precluded 
himself from honestly transferring the 2 annas 8 pies share to 
any- other than Narbada, and Lalji Mal had all along full notice 
that Shib Lal had put it out of his power honestly to execute 
the conveyance of March 10th, 1896, in so far as it purported to 
affect the 2 annas 8 pies share of mauza Maheshpur. When 
Lalji Mal accepted that conveyance he was not a bona fide pur- 
chaser, but, on the contrary, both he and his vendor acted 
dishonestly. Clearly the object of Shib Lal throughout was to 
get rid of Narbada Parshad and to evade the effect of the 
agreements of September, 1884, and March, 1887, cited above. 
For the above reasons we are of opinion that the decision of 
the learned Subordinate Judge is right and should be affirmed. 
We therefore dismiss this appeal with costs, including counsel’s 
fees on the higher scale in this Court. 


Appeal diemissed, 
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BANERJI, J. Civil Procedure Code (XIF of 1882), secs. 244, 010—Restoration of pro- 
Rionaros, J. perty—decree of High Oourt reversed by Privy Council—purchaser 


tall mee 


pending appeal—no, party to the appeal—" Representative.” 

A purchaser at auction of property pending an appeal to the Privy 
Council is a representative of the judgment-debtor within the meaning 
of section 244; Civil Procedure Code, and therefore if the decree is revers- 
ed by the Privy Council which decrees restoration of property, an 
enforcement of that order might be sought under section 610 against 
the auction-purchaser, although he was not a party to the appeal. 

Gulzart Lal v. Madho Ram, I. L. R. 26 AlL, 447 referred to. Bhagwati 
Prasad v. Jamna Prasad, I. L. R., 19 All, 136, and Sadiq Husain v. Lalta 
Prasad, I. L. R., 20 All, 139, distinguished. l 

Finsr APPEAL against an order of Maulvi Ahmad Ali Khan, 
Subordinate Judge of Aligarh. i 


Application for execution of decree. 


The facts of the case are as follows:—One Gir Prasad was 
the owner of an estate. He died, leaving two sons Garudhuj 
Prasad and Sapurundhuj Prasad. Garudhuj Prasad, the elder 
brother, took possession of the entire estate on the ground 
that the family was governed by custom of primogeniture. 
The younger brother, Sapurundhuj Prasad, brought a suit for 
partition. The Court of first instance dismissed the suit holding 
that the estate was impartible. On appeal the High Court 
reversed that decree and decreed the plaintiffs suit on 7th 
February, 1895. Garudhuj Prasad appealed to His Majesty in 
Council. His Majesty in Council allowed the appeal and dismissed 
the plaintifs suit on 27th June, 1900. During the pendency of 
this appeal, Sapurundhuj Prasad put his decree into execution 
and obtained possession of half of the property, which among 
other things consisted of certain malikana allowance. One Phul 
Chand, the ancestor of the respondents, held a money decree 
against Sdpurundhuj Prasad. In execution of that decree he 
attached and sold a portion of the malikana allowance now in 
possession of Sapurundhuj Prasad and purchased it himself in 
the year 1897. After the order of His Majesty in Council, dated ` 
the 27th June, 1900, Garudhuj Prasad applied under section 610, 

E, F. A. No. 33 of 1905. i 
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Civil Procedure Code, to the High Court, and the High Court 
sent the decree of His Majesty in Council to the Court of. the 
Subordinate Judge of Aligarh for execution. The Subordinate 
Judge gave possession of all the property. to Garndhuj Prasad, 
except the malikana allowance purchased by Phul Chand. 


Garudhu] Prasad appealed. 


Govind Prasad (with J. N. Chaudri and Jang Bahadur Lal, 
for the appellants, submitted that the decree of His Majesty in 
Council having been transmitted to the Court below for execu- 
tion under section 610, Civil Procedure Code, the rules applicable 
to execution of decrees applied, and so section 244 applied. 
Phul Chand, having purchased the property in execution of a 
simple money decree, was a representive of the judgment-debtor, 
Sapurundhuj Prasad, and so the decree could be executed against 
him and his heirs. He relied on 

Gulzari Lal v. Madho Ram, [1904] I. L. R., 26 Al, 447. 

Abdul Majid (with Karamat Husain and Abdul Raoof), for 
the respondents, submitted that section 244, Civil Procedure 
Code, did not apply to the present case, as there was no question 
as to execution, discharge or satisfaction of the decree, that this 
was a case of restitution, and so section 610, Civil Procedure Code, 
also did not apply. Section 583, Civil Procedure Code, also did 
not apply as the decree had not been reversed under chapter 41. 
The appellant could not execute his decree against the respon- 
dents as they or their predecessor in interest were no party to 
the decree, He relied on 

Bhagwati Prasad v. Jamna Prasad, [1896] I. L. R., 19 AH., 138. 


Sadiq Husain v. Lalia Prasad, [1897] T. I. R., 20 All, 139. a 
B. L. Frizoni v. Ram Narain Singh, [1901] 5 C. W. N., 426 (427). 


Govind Prasad was not called on to reply. 


The judgment of the Court was delivered by 
Baxersi, J.—This appeal arises out of an application made by 


the applicant, Thakur Garudhuj Prasad Singh, for restitution 


under a decree made by His Majesty in Council under the 
following circumstances :—A suit was brought against the 
appellant by his brother for recovery of possession of a share in 
certain immovable property. It was dismissed by the Court of 
first instance, which held that the property was an impartible 
Raj and passed to the elder son by right of primogeniture. This 
decree was set aside by the High Court in appeal. The decree 
of the High Court was put into execution, and the plaintiff 
obtained possession of the property decreed to him, An appeal 
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Civit. was preferred to His Majesty in Council with the result that 
1908. « the decree of the High Court was set aside, and that of 
Seas the Conrt of first instance dismissing the suit was restored. 
Picea x, Before the decree of the Privy Council was passed, certain - - 
oa. malikana allowance, which was a part of the property decreed 
Mesu Mit. jn the suit, was sold by auction in execution of a money decree 
Banerji, J. Obtained against the plaintiff and was purchased by the respon- 
meee dents. After the decree of the Privy Council the defendant 
to the suit, Garudhuj Prasad Singh, applied to be restored to 
possession of the property of which he had been deprived in 
execution of the decree of this Court. He was restored to 
possession of most of the property, but not of the- malikana allow- 

ance. He accordingly made the application which has given 

rise to this appeal to be restored to possession of the malikana 
allowance also as against the respondents. The Court below has 

dismissed the application holding that, as the respondents were 

"no parties to the decree.made by His Majesty in Council, the 

- application is not maintainable against them. In our judgment 

this view of the Court below is erroneous. The decree of His 

Majesty in Council had, in substance, the effect of decreeing 
restoration of the property, which had becn wrongly decreed by 

the High Court and of which possession had been obtained in 
pursuance of that decree. Therefore it was an order of which 
enforcement might be sought under section 610 of the Code of 

Civil Procedure. Upon an application bemg made under that 

section, the Court to which the order is transmitted is to enforce 

it in the manner and according to the rules applicable to original 

decrees. The order of His Majesty in Council having been 
transmitted to the lower Court, it had to give effect to it under 

the provisions of the Code of Civil Procedure relating to execution, 

that is to say, under the provisions of section 244. ‘The res- 

pondents being auction purchasers of the property pending the 

appeal to His Majesty in Council are representatives of the 
judgment-debtor within the meaning of that section. A Full 

Bench of this Court has held in Gulzar Lal v. Madho Ram (?) 

that an auction-purchaser at a sale in execution of a simple money 

decree is a representative within the meaning of section 244. 

The respondents are, therefore, representatives within the 

meaning of that section, and execution can proceed as against 

them. The Court below relies upon the ruling of this Court, in 
Bhagwati Prasad v. Jumna Prasad (*), and Sadiq Husain v. 


(1) [1904] L L. R., 26 AN., 447, S. C., 1 A. L. J. R. 65, F. B, 
(2) [1896] I. L. R., 19 AN., 136. 
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Lalita Prasad (*), and the learned counsel for the respondents 
also based his argument on the strength of those rulings. We 
do not deem it necessary to say whether or not we agree with 
those rulings, as in our opinion those cases are distinguish- 
able from‘the present. There the persons against whom res- 
toration was sought had acquired no interest in the decree 
before the appeal to the Privy Council had been filed and 
they had not been made parties to the appeal. It was held that 
as against them restitution could not be granted. That is not 
the case here. In the present instance the respondents acquired 
an interest in the property in question during the pendency of 
the appeal to the Privy Council and therefore took the property 
subject to the result of that appeal. They are therefore bound 
by the decree of the Privy Council and are consequently repre- 
sentatives, within the meaning of section 244, against whom 
restitution can be sought by way ‘of execution. We accordingly 
allow the appeal, set aside the order of the Court below and 
remand the case to that Court under section 562 of the Code of 
Civil Procedure, for determination of the other questions which 
arise in the case and for the disposal of it according to law. The 
appellant will have his costs of this appeal, which will include 
fees on the higher scale. Other costs will follow the event. . 


J. B. L. Appeal decreed—Cause remanded. 
(3) [1807] L L. R., 20 AIL, 139. 





MUHAMMAD AKBAR HUSAIN 
VErEeus l 
IZAT-UN-NISA AND OTHERS.“ 


Limitation Act (XIV of 1859), section 1, clauses 15 and 18—construction of 
Statutes of Limilation—Usufructuary mortgage—-Redemption. 


A usufructuary mortgage was made on the 14th of August, 1781, for a 
term of 70 years, The appellant or his predecessors in title took no steps 
in regard to this mortgage until the 7th of June, 1899. Held that the 
suit for its redemption was barred under Act XIV of 1859, section 1, 
clauses 15 and 18, which applied also to usufructuary mortgages. 
Lachmee Buksh Roy v. Ranjeet Ram Pandey, 13 B. L. R., 177, and 
Fahmal-un-nissa Begam v. Soonder Das, L. R., 27 I. A., 103 referred to. 
Statutes of Limitation ought to receive such a construction as thé language 
in its plain meaning imports. 

The provisions of Acts of Limitation discussed. 


APPEAL from a decree of Babu Madho Das, Subordinate Judge 
of Bareilly. 
* F. A. No. 310 of 1900. 
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Suit for redemption of a usufructuary mortgage. 

The mortgage in question was made on the 14th of August, ' 
1781, for 70 years. The property mortgaged was Basharatgunj 
ancl a few other hamlets appertaining thereto. Basharat Khan | 
was the mortgagor and Akbar, Husain Khan, the present plaintiff, `- 
is a lineal descendant of Basharat Khan. Basharat had to raise 
some money to repress a certain rebellion against Emperor 
Shah Alam II of Delhi. He borrowed ‘the money from the 
members of his family. The rebels, however, defeated him, 
and he thereby incurred the displeasure of the king who 
confiscated his property. After a short time, Ahmad Khan 
Sur, a son of Basharat; gained a victory over the rebels and 
also vanquished certain wild animals, for which the king 
conferred certain honows on him and gave hack the property 
to Basharat with instruction that he should settle the whole of 
it on Ahmad‘Khan Sur and disinherit lis other son. Basharat 
Khan, before settling the property on his son, had entered. 
into an agreement with his relations to mortgage the property 
in order to pay off the debt. In the deed of gift executed in 
favour of his son he mentioned the fact of the above agreement, 
and a day after the execution of that deed he executed the 
mortgage cleed also. 

The fust and principal defendant, Izat-un-nisa, was in posses- 
sion of the mortgaged property. Defendants Nos. 2 to 56 are ` 
the heirs of the original mortgagees, Jalal Khan, Akbar Khan, 
Ghulam Muhammad Khan and Husain Ali Khan; Nos. 57 to 68 
are the other descendants of Basharat Khan, and Nos. 69 and 70 
are the two sisters of defendant No. 1. 

One of the pleas in defence was that the suit was time-barred. 

The Sub-Judge held that admitting all the allegations of the 
plaintiff the suit was barred by limitation under section 1, 
clause 15 of Act XIV of 1859 and section 18 of the said Act, 
time having began to run against the mortgagor from the date 
of the mortgage and being only extended for two years after 
the passing of the Act. 


Motilal Nehru (with him Sundar Lal and J. N. Chaudrr), for 
appellants: The result of the Sub-Judge’s finding was that the 
remedy was barred before the right accrued. The mortgage was 
for 70 years before which the suit for redemption could not be 
brought, and if the tune against the plaintiff began to run from 


the date of the mortgage as was prescribed in Act XIV of 1859 


his suit became barred long before the expiry of the term- fixed 
by the parties in the mortgage. As a matter of fact, several 
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attempts were made to redeem the mortgage but it was decided 
by courts that the mortgage could not then be redeemed as 
the period: of 70 years had not expired.” At the date of the 
mortgage there was no law of limitation. During the continu- 
ance of the mortgage the first law was passed, viz., Regulation IT 
of 1805. Under section 3, clause 4 of that Regulation, no length 
of time could bar a suit on a mortgage. 


 [Sranuey, C. J.—Regulation II of 1805 does not seem to apply 
to the Bareilly district. ] 

If it did not apply to that district, it follows that there was 
no law of limitation for that district ; and the Mahomedan Law 
of Limitation applied, and under it no limitation was prescribed. 

` The next Act was the Act XIV of 1859, which provided that to 
suits on mortgages and of immoveable property 60 years’ rule of 
limitation applied, time beginning to run from the date of the 
mortgage. After that Act IX of 1871 was passed, which laid 
down the same period of limitation and provided that when 
the remedy was barred, the right would also be extinguished. 
Then came the present Act, viz., Act XV of 1877. A change 
was by this Act introduced into the language, and it was clearly 
provided that the period of 60 years was to be computed from 
the date when the right to redeem or have the property sold 
accrued, 
- The provisions of section 1, clause 15 of Act XIV of 1859, 
applied only, to mortgages which did not provide a term of 
years and were redeemable at the will and pleasure of the 
mortgagor. As there was a term fixed in the mortgage-deed, the 
provision in section 1, clause 15, did not apply, and as the period 
of limitation itself did not apply, the provision of section 18 of 
the Act compelling all the suits to be brought, if at all, within 
two years of the passing of the Act did not apply. The mortgagor 
was quite at liberty to institute the present suit within 60 years 
of the clate-of the accrual of a cause of action to him. 


_ [Burxirr, J.—It has been held by the Privy Council that 
usufructuary mortgages did come under section 1, clause 15 of 
the Act. ] 

Yes, but not those usufructuary mortgages, which had a term 
fixed for redemption. If the Act were made to apply to those 
usufructuary mortgages also in which the time fixed for redemp- 
tion did not arrive till after 60 years from the date of the mort- 
gage, the remedy would be barred, although the right had not 
accrued, 
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[StTaNnLEY, C. J.—It would be a hard case, but the words of the 


“section point to that conclusion.] 


It seems to be a case of omission, on the part of the legislature 
and the section should therefore be interpreted in the light of 
the general principles on which the law of limitation is based. 
Tt could not have been the intention of the legislature to kill 
the remedy before the birth of the right. 

Darby and Bosanquet, section 462. 

Under the English Statute of Limitation also time begins to 
run from the date the mortgagee takes possession of the mortgaged 
property. That dilhculty applying the Statute literally was felt 
in England in respect to Welsh Mortgages which are analogous 
to usufructuary mortgages in India, and it was held that time 
did not begin to run against the mortgagor till after the mort- 
gage-debt was fully satisfied by the profits. 

Fisher’s Law of mortgage, para. 1405 [5th Ed.]. 

[Srantey, C. J—One of the incidents of a Welsh mortgage 18 
that the mortgagor can redeem it at any time.] 

And yet time did not ruù against him until the mortgagee 
began to hold over. Here the mortgagor had no option and 
was bound to wait till the stipulated time arrived. There were 
cases of Welsh mortgages also with a term fixed, and time in 
those cases had been held to begin to run after the expiry of the 
stipulated term. 

Coote’s Law of Mortgage, Vol. I, p. 32. 

The English Statute was similar to the Indian Act. There too » 
the starting point was the date of the entry of the mortgagee on 
the land, but it was held that where a term was fixed, time began 


to run after the expiry of that term. 


Alderson v. White, [1858] 2 DeGe and Jones, 97. 

Yates v. Hambly, [1742] 2 Atkins, 360. 

The Indian Statute should be interpreted similarly to avoid 
unreasonableness. 

Maxwell on Interpretation of Statutes, 319. 

[Burxirr, J.—The stipulated term expired in 1851 and Act XIV 
of 1859 gave two years’ grace. You could sue for redemption 
within the two years after the passing of the Act.] 

- That Act applied only to such mortgages in: which the right 
to sue accrued within 60 years. In giving two years’ grace the 
legislature was contemplating those persons whose right had 
accrued and become barred and not those whose rights were not 
barred. 

C. Dillon (with him Abdul Majid and Muhammad Zahoor), for 
the respondents referred to section 1, clause 15 of Act XIV of 
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1859, and section 16 of the same Act. He submitted that 60 
years must be taken to run from the date of the mortgage. The 
right to sue accrued to the plaintiff in 1851, and he could have 
brought his suit up to 1862 under section 16. The legislature 
deliberately provided that claims of that kind should be brought 
into Court at once, it being against public policy to allow such 
mortgages to continue. Acts XIV of 1859 and IX of 1871, were 


applicable to usufractuary mortgages. He referred to 
Luchmes Buksh Roy v. Runjeet Ram Panday [1873] 13 B. L. R., 177. 
Fatima-u-nissa Begam v. Soonder Das [1900] L. R. 27, I. å., 103, 


Motilal Nehru was heard in reply. 


The judgment of the Court was delivered by 

STANLEY, C. J.—If the lower Court was right in holding that 
the suit was barred by limitation this appeal must fail. The 
suit is one for the redemption of an alleged usufructuary mort- 
gage executed on the 14th of August, 1781, that is, 125 years 
ago, for a term of 70 years, to secure a principal sum of Rs. 1,500. 
The defendants do not admit the execution or the terms of the 
alleged mortgage, but they contend that even if there was any 
such mortgage, the mortgagees or their transferees have been in 
. possession of the mortgaged property since the date of the mort- 
gage, and the suit is therefore barred. We do not know of the 
existence of any rule of limitation under the Moghul Empire in 
1781 applicable to the case. The first enactment of which we 
are aware, dealing with limitation in the locality in which the 
lands, the subject-matter of this litigation, hre situate, is Act XIV 
of 1859. Section 1, clause 15 of that Act, prescribes a period 
of 60 years for the institution of suits against mortgagees, to 
commence in the words of the enactment “from the time” of 
the mortgage. Clause 18, however, suspended for two years the 
operation of the Act. It runs in the following terms :—“‘All suits 
that may be now pending or that shall be instituted within a 
period of two years from the date of the passing of this Act, shall 
be tried and determined as if this Act had not been passed; but 
all suits to which the provisions of this Act are applicable, that 
shall be instituted after the expiration of the said period shall 
be governed by this Act and no other law of limitation, any 
Statute, Act or Regulation now in force notwithstanding.” ” The 
70 years’ term said to have been limited in the mortgage deed 
expired in 1851. Therefore, if the mortgagors were not in a 
position to redeem the property during that term, they were in 
& position to do so when the Act to which we have referred, was 
passed, It has been held that this Act is applicable to usufruc- 
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tuary mortgages (Luchmee Buksh Roy v. Runjeet Ram Panday(’) 
and Fatimat-un-nissa Begam v. Sunder Das(*). But it is con- 
tended by the learned Advocate for the appellant that in these 
cases there was no term mentioned in the mortgage deed, and 
therefore the rule which was applied to the cases to which we . 
have referred did not apply to the present case in which a term 
of 70 years was fixed by the mortgage. Mr. Motilal asks us to 
say that the rule laid down in Act XIV of 1859 should not 
be strictly applied; that the Legislature in passing that en- 
actment could not have had in contemplation mortgages for 
terms exceeding 60 years, and that an equitable construc- 
tion should be put upon the Statute, and the case treated as 
one which fell outside the purview of the Act. In the first 
case which we have cited, we find that their Lordships of the 
Privy Council dealt with the Statute in question, and an argu- 
ment very similar to the argument presented to us in this case. 
It was there contended that an equitable construction should be 
put upon the Statute and that the Statute, should not be strictly 
construed, Their Lordships observe as follows :—“ It has been 
said that this case ought to be decided upon an equitable con- 
struction and not upon the strict words of the Statute, but their 
Lordships think that Statutes of Limitation, like all others, 
ought to receive such a construction as the language in its 
plain meaning imports. Statutes of Limitation are in their 
nature strict and inflexible enactments. The object of the 
Legislature in passing them is to quiet long possession and 
to extinguish stale demands. Such Legislation has been advisedly 
adopted in India as it has been in this country, and their 
Lordships think that in construing these Statutes the ordi- 
nary rues of interpretation must prevail.” We find then in 
the Statute under consideration, that it is prescribed that in 
suits against mortgagees the suit must be instituted within 60 
years from the “time”, that is, from the date of the mortgage. 
There is no ambiguity whatsoever in the language of the Statute. 
We further find that to prevent any hardship which might 
result from the interference of the Legislature in limiting the 
right to sue two years were given during which the Statute was _ 
to remain in abeyance, so that during that period any party who 
might be entitled to institute a suit in respect of a mortgage 
might doso. Of this right as we have pointed out the appellant 
and his predecessors in title failed to avail themselves within 


the two years allowed by the Statute; they in fact took no steps 
(1) [1873] 13 B. L. R., 177. 
(2) [1900] L, R., 27 I. A., 103, 
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in regard to their mortgage until the 7th of June, 1899, -more 
than a century after the date of the alleged mortgage. We may 


observe that later legislation in no way helps the appellant’s. 


case. Article 148 of Act IX of 1871 prescribes the same period 
of limitation for suits against.mortgagees, as did the earlier Act, 
using substantially the same language. A section in that Act, 
namely section 29, prescribes that the determination of the period 
limited for-the institution of any person a suit for possession of 
any land, the right of such person to the land shall be extin- 


guished. Before this the right to sue only was barred, the right - 


to the land not being extinguished. Under this Act both the 
remedy and the. right are barred. The next enactment, Act 
XV of 1877, introduced a material change in the law as regards 
limitation. Acéording to it the right to institute a suit for 
redemption commenced to run from the time when the cause 
of action accrued, but at this time when this Act was passed, the 
right of the appellant was already barred, and there is a provi- 
sion in it that nothing therein contained shall be deemed to 


affect any title acquired, or to revive any right to sue already 


barred (see section 2). Under these circumstances it appears to 
us clear that the decision of the learned Subordinate Judge in so 
far as he held that the suit was barred by the provisions of the 
enactment to which we have referred, is correct. There is no 
other question before the Court. We therefore dismiss the 
appeal with costs, including fees in this Court on the higher 
scale. | . 
B.N.G. ` l Appeal dismissed. 
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Civil Procedure Code (det XIV of 1882), sections JOS and 258— 
appeal from an order rejecting an application under section 108— 
Review—Remand under section 362 by lower appellate Court —Second 
appeal——Hevision, sections JSS and 89 of the Code. 


A jadgment-lebtor made an application under section 258 of the Code 
of Civil Procedure that a notice be issued to the decree-holder to show 
cause why a certain adjustment should not bo certified. The application 
was allowed, and the decree-holder thereupon made an application under 
section 108 of the Code to have the order set aside. The Court of first 
instance refused the application. Being asked to treat it as one for review 
of judgment under section 623 of the Code, the Court refused to do go. 

* F, A. F. O. 94 of 1905. 
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Civ. The decree-holder appealed against the order under section 108, and 
1906. also touk a ground that the Court below ought to have treated the appli- 
as cation as one for review. The lower appellate Court refused to interfere 
Naypa with the first Court’s order under section 108, bat remanded the case 
v. under section 562 with directions to treat the application as for a review 
Rawgi Lat. of judgment, The judgment-debtor appealed. 


Held, that an appeal lay to the High Court from the order of remand 
which had been passed without jurisdiction, there being no appeal to the 
Court below from an order refusing a review of judgment. 

Held that at any rate the appeal to the High Court might be treated as 
an application for revision under section 622, the order having been made 
without jurisdiction. 

First APPEAL from an order of Mahomed Ishaq Khan, Esq., 
District Judge of Meerut, rev ersing an order of H. David: Esq., 
Subordinate Judge. 


The facts of the case were shortly as follows :—The appellant 
put in an application under section 258 of the Code of Civil 
Procedure, asking the Court to certify that a decree had been 
satisfied. A notice was issued to the decrec-holder to show cause, 
if any, against the making of the order. The decree-holder 
did not appear and an order, as prayed by the judgment- 
debtor, was made. The decree-holder applied under section 108 
to have the ex parte order set aside. At the hearing an oral 
application was made to treat the application as one for review. 
The Subordinate Judge rejected the application and declined to 
treat it as one for review. The Judge, on appeal, agreed with 
the Court of first instance in rejecting the application under sec- 
tion 108 but remanded the case holding that the Subordinate 
Judge should have treated the application as one for review of 
judgment. 


Judgment-debtor appealed. 


D. Ohdedar (for the respondent) took a preliminary objection 
and submitted that the appeal could not be heard as it was an 
appeal against an order passed in an appeal from order. 


Harendra Krishna Mukerji, (for the appellant) submitted that 
the Court of first instance having rejected the application, the 
order was final so far as it declined to treat the application as 
one for review. The Court of appeal had no power to order the 
Court of first Instance to grant an application for review. The 
Court of first instance had exercised its discretion and the lower 
Court could not interfere with it. After dismissing the appeal 
under section 588 (9), the lower appellate Court had become fune- 
tus officio. 
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(Bayersi, J.—But under what section do you come here ?] 

Section 588, clause 28. The appeal was against an order of 
remand which was appealable. Moreover, the order was without 
jurisdiction and High Court could treat the present appeal as an 
application for revision. l 

‘Ohdedar, in reply, submitted that the word ‘in’ in the last 
paragraph of section 588 showed that any order passed in appeals 


from orders was not appealable and the present order could not 
be challanged in appeal. 


[Banners J—When the Court goes out of its way and makes 
an order which it has no jurisdiction to make, is that order 
final ?] 


Yes. Any order in an appeal under section 588 would be 
final. 


fRionarps, J.—It did not mean any order however ilegal.] 


The judgment of the Court was delivered by 

Baxerri, J.—The facts which have given rise to this appeal are 
these :—The appellant, Nanda, who was the judgment-debtor to 
a decree obtained by Ramji Lal, respondent, made an applica- 
tion to the Court under section 258 of the Code of Civil Proce- 
dure, asking the Court to issue a notice, to the decree-holders, 
to show cause why an alleged adjustment of the decree should 
not be recorded as certified. This application was granted, and 
` thereupon the decree-holder, Ramji Lal, made an application 
to the Court, under section 108 of the Code of Civil Procedure 
to have the order set aside. The application was headed as an 
application under section 108. The Court of first instance 
rejected it. That Court was asked to treat it as an applica- 
tion for review of judgment under section 623 of the Code. 
The Court refused to treat it as such and expressed no opinion 
on the merits as to whether any grounds for review existed 
or not. The decree-holder, Ramji Lal, appealed against the 
order of the Court of first instance under clause 9 of sec- 
tion 588 of the Code of Civil Procedure, which provides for 
an appeal from an order rejecting an application under section 
108. In the memorandum of appeal he took a plea to the 
effect that the Court below ought to have treated the application 
as one under section 623 and disposed of it as such. The 
lower appellate Court held that there was no valid ground for 
interfering with the order made by the Court of first instance 
on the application under section 108, but the learned Judge 
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proceeded to observe that although the appellant's appeal 
could not succeed on the first ground stated in the judgment, 
he was “entitled to ask that his application may be treated 
as an application for review of judgment.” He accordingly 
set aside the order of the Court below and remanded the 
case to that Cowrt with directions to restore the application 
to the file of pending applications and dispose of it as an appli- 
cation for review of judgment. From this order of remand the 
present appeal has been brought. 

It is contended on behalf of the respondent that having regard 
to the provisions of the last paragraph of section 588 of the 
Code tlis appeal is uot maintainable. This would have been 
a valid contention had the appeal been one from the order 
dismissing or allowing the appeal preferred under clause 9 of 
section 588 from the order under section 108. In so far as the 
appeal to the Court below was an appeal under that clause no 
appeal lies to this Court from the judgment and order of the 


‘lower appellate Court. But in this case the lower appellate 


Court not only decided the appeal preferred to it from the order 
under section 108, but proceeded to determine another matter 
which was not really before the Court by way of appeal, and 
was only brought to the notice of the Court in one of the grounds 
of appeal as stated above. That was a ground which impugned 
the order of the Court of first instance, refusing to treat the 
application as an application for review of judgment. It is 
conceded by the learned Vakil for the respondent, as is indeed 


‘the law, that no appeal lay from the order of the Court of first 


instance refusing to treat the application as an application for 
review of judgment. If, having regard to the 5th ground of 
appeal, to which we have already referred, the appeal, before _ 
the appellate Court, be deemed to have been an appeal from the 
order refusing to treat the application as an application for 
review of judgment, the lower appellate Cowt had no jurisdic- 
tion to entertain the appeal, and, therefore, the order of remand 
made by that Court was made without jurisdiction. As that 
order purported to have been made under section 562, an appeal 
lies to this Court, the order not being, as we have pointed out 
above, an order made in the appeal under clause 9 of section 588. 

Even if no appeal lay to tlis Court we are justified in treating 
this appeal as an application for revision under section 622 of 
the Code, and acting under that section we think the order of the 
Court below should be set aside, being an order passed without 
jurisdiction. Whether, therefore, we deal with the matter as 
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one which has properly come before us in appeal or under our 
powers under section 622 of the Code, we are of opinion that the 
order must be set aside. We accordingly reverse the order of 
the Court below, remanding the case to the Court of first 
instance with costs. - 

x | Appeal eed 
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NISAR HUSAIN 
Versus ` 
NISAR ALI.” 


Civil Procedure Code (Act XIV of 1882), sections 44 and 45—Aftsjoinder 
of causes of action—Movable and immovable properties. 
Where the causes of action said to have been joined are causes of 
action relating to immovable property and not causes of action of a different - 


. nature from that relating to that of immovable property, held that they 
are not wrongly joined under section 44 of the Code of Civil Procedure. 


First APPEAL from an order of D. R. Lyle, Esq., District 
J udge of Moradabad, reversing a decree of Pandit Girraj Kishore 
Dutt, Subordinate Judge. 


The material facts and arguments appear from the judgment. | 


Defendant's appeal. 
Abdul Jalil, for appellant. 
Karamat Husain, for respondent. 


The judgment of the court was delivered by 

Banensi, J.—The suit out of which this appeal has arisen was 
bronght by the respondent to have his title declared in respect 
of different items of property and for a further declaration that 
two sale-deeds, executed by the first defendant in favour of 
defendants numbers 2 and 3, m respect of different portions of 
the said property, are void as against the plaintiff. In the prayer 
in the plaint the cancellation of the two deeds is sought, but in 
reality what the plaintiff seeks is a declaration -of his own title 


and of the absence of title in defendant number 1., The suit - 
was defended among other grounds on the plea that it was bad - 


for misjoinder of causes of action. This contention prevailed 

in the Court of first instance which dismissed the suit. The 

lower appellate Court has set aside the order of the Court of 

first instance holding that as different causes of action alleged 

by the plaintiff have been joined against the same defendants, 
t F. A, F, O. 102 of 1905, 
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oie there has been no violation of the provisions of the Code of Civil 
1908. Procedure. That Court has remanded the case tothe Court 
a of first instance. From this order of remand the present appeal 
ree S USAIN ë has been brought. - 
Nisar ALI, It is contended that the suit otfends against the provisions 





Banerji, J. Of section 44 of the Code. That section is partly copied 
from an English Rule of Court and is not happily worded 
but it hasbeen held that it only prohibits the joinder with a 
suit for recovery of immovable property, or to obtain a declaration 
of title to immovable property, of a cause of action of a different 
nature. See Chidambar v. Ramasami(!) which was approved 
by this Court in Ambika Dat v. Ram Udit{*) and Raghubar Dayal 
v. Jwala Singh(*). The present suit is a suit to obtain a declara- 
tion of title to immovable property. Both the causes of action 
which are said to have been wrongly joined are causes of action 
relating to immovable property and not causes of action of a 
different nature from that relating to immovable property. 
Under such circumstances section 44 does not apply. On the 
contrary section 45 warrants the union of such causes of action 
against the same défendants jointly. We accordingly dismiss 
the appeal with costs including fees on the higher scale. 


Appeal dismissed. 
(1) [1882] E L. R., 5 Mad., 161. 
(2) [1895] I. L. R., 17 AN, 274. 
(3) [1903] I. L. R., 25 AlL, 229. 
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1906. 
gts ANJUMAN-LISLAMIA OF MUTTRA 
Jan. 25. versus 
Bawenst, J. NASIR,UD-DIN AND OTHERS.” 
. Riowarps, J. Registration of Societies Act (XXI of 1860)—religious purpose includes 
arias charitable purpose—Registration of a religious’ institution not tllegal— 
charitable purpose. 


A religious purpose is a charitable purpose; a society for religious 
purposes would, therefore, ordinarily be a society for charitable purposes. 
Any mode of promoting the welfare of mankind would be a charitable 
object. White v. White [1893], L. R., 2 Ch. 41, followed. 

Charitable purposes are not restricted to the giving of alms or other 
charitable reliefs. 

. Held, therefore, that the registration of a society founded is religious 
purposes under Act XXI of 1860, is not illegal. 


Seconp Appeal from a deeree of W. F. Wells, Esq., District 
Judge of Agra, reversing a decree of Babu Maharaj Singh Mathur, 


Munsif of Muttra. 
#8, A. 439 of 1904. 
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Suit for possession. CIVIL. 
The facts are fully set out in the judgment. They are shortly s 
as follows :— Meets. 

The shop in dispute appertains to a mosque called Juma er 


Masjid at Muttra. The rents and profits were assigned to a v. 
Hindu family who had to ring the bell of the mosque. The last een OE, 
male member of that family was one Parsotam whose widows 
relinquished it in favour of the plaintiff society, which was a 
religious association and which was registered under Act XXI 

of 1860. The plaintiff society brought the present suit for 
possession against the defendants who were in possession. The 
defendants set up their title to the shop, but the Courts below 

found against them. The suit was, however, dismissed by the 

Judge upon the ground that the society not being a society for 
charitable purposes, but for religious purposes, the registration 

of that society under Act XXI of 1860 was illegal. 


Plaintiffs appealed. 


A. E. Ryves (with whom Mahomed Ishaq and Rahmat Ullah), for 
the appellant, submitted that charitable purpose included reli- 
gious purpose. A charitable purpose was not one confined only 
to acts beneficial to the poor, but any purpose, the object of 
which was the good of the public was a charitable purpose. To 
maintain the mosque and the property appurtenant thereto was 
in itself a charitable purpose. 

White v, White [1893] L. R., 2 Oh. 41, at 52. 


The-validity of the registration could not be challenged by the 
defendants. r 


Sital Prasad Ghosh, for respondents, submitted that there being 
_no specific mention of “religious” as distinguished from charitable 
purposes in section 20 of Act XXI of 1860, and the Indian 
Legislature having used both expressions “charitable” and 
“ religious” in enactments in which both kinds of institutions or 
objects were meant to be referred to (vide section 539 of the Code 
of Civil Procedure, and section 105 of Act X of 1865), it was 
fair to presume that “religious” purposes were not included 
-under “ charitable ” purposes within the meaning of Act XXI of 
1850. This being a suit in ejectment, defendants being persons 
in possession were entitled to put the plaintiff society to a strict 
proof of its right to sue, and it would then be for that society to 
show that its registration under Act AXI of 1860 was legal. 
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CIVIL, The judgment of the Court was delivered by 
1908. Banenst, J—The suit out of which this appeal has arisen was 
—— brought by the appellants who are a socicty, called the Anjuman- 


ae i-Islamia of Muttra. This society was registered under Act 

Murrra No. XXI of 1860, and the suit was brought in the name of the 

ue society. Jt appears that in the city of Muttra there is a mosque 
NASIR-UD-DIN. - ; : 

og called the Juma Masjid. To this mosque appertain a number of 

Banerji, J. shops, one of which is claimed in this suit. The defendants are 

pan at present in possession“of that shop, and the suit is brought to 

eject them from it and to recover rent. It appears that the shops 

were assigned to a Hindu family, who enjoyed the rents and 

profits of the shops for their services in ringing the bell of the 

mosque. The last of the persons who belonged to this family 

was one Parsotam. After his death, his widows, Rupo and 

Chando, relinquished their rights to-enjoy the rents and 

profits of the shop in favour of the plaintiff association in 1898. 

It is by virtue of this relinquishment that the plaintiffs bring 

the present suit. The defendants denied the plaintiff's title 

and asserted that the mosque and the shops were their private 

property built by their ancestors. The Cowrt of first instance 

found against the defendants and decreed the plaintiffs claim. 

Upon the questions of fact raised in the appeal to the Court 

below, the learned Judge has arrived at findings adverse to the 

defendants, except upon two points. The first is that the 

plaintiff association was not legally registered under Act XXI 

of 1860, and was, consequently, not entitled to maintain the 

suit in the name of the association. The second is that the 

plaintiffs have not proved that they are the Mutwallis of the 

mosque. We will consider the second point first. In our 

judgment it is immaterial for the purposes of this suit to deter- 

mine whether the plaintiffs are the Mutwallis of the mosque or 

not. The persons who enjoyed the rents and profits of the 

shop in question transferred their rights to the plaintiff asso- 

ciation. It is not disputed that the transferors could have 

sued to eject the defendants who have been found to be 

trespassers. If-they had the right to sue the defendants, the 

plaintiffs certainly have the same right. It may be that they 

are not the Mutwallis of the mosque, but as the learned Judge 

points out, the defendants also are not the Mutwallis under 

the relinqguishment to which we have already referred, the 

plaintiffs have stepped into the shoes of the two ladies, Rupo 

and Chando, and are entitled to maintain the suit against the 


defendants, 
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We have now to consider whether the registration of the 
plaintiffs’ society under Act XXI of 1860 was legal. It was 
contended that the registration was not legal because the society 
is a society for religious purposes only and not for charitable 
purposes. The learned Judge is also of that opinion, but we 
are unable to agree with him. It is clear that a religious pur- 
pose may be a charitable purpose, and that a society for religious 
purposes would ordinarily be a society for charitable purposes. 
According to the finding of the Court below, the mosque in 
question is a public mosque, for public worship. As observed 
in ve White v. White) any mode of promoting the welfare 
of mankind would be a charitable object. It appears from 
the judgment of the learned Judge that he thought that the 
objects of the society, not being the distribution of alms or 
charitable reliefs, the society cannot be regarded as one for cbari- 
table purposes. We cannot accept this view. It is well-known 
that charitable purposes are not restricted to the giving of alms 
or other charitable reliefs, but the words have much wider legal 
meaning. We do not think that the Indian legislature makes 
a distinction between religious purposes and charitable purposes. 
The registration of the plaintiffs’ society was, therefore, in our 
judgment, perfectly legal, its object being to obtain possession of 
the mosque property and other endowed property and to manage 
it for the benefit of a public mosque. We accordingly allow the 


appeal, set aside the decree of the Court below, and restore that . 
of the Court of first instance with costs in all Courts including in 


this Court, fees on the higher scale. 
: Appeal decreed. 
(1) [1893] L. R., 2 Ch., 41. 


BAKHTAWAR SINGH AND ANOTHER 
l VEPEUS 


BRIJ MOHAN LAL.® 
Hindu Law—futher’s debt attachment during his life-time—Sale after 
death—vatid, 

A money decree was passed against S, and certain ancestral property of 
the judgment-debtor was attached during his lifetime. Held that such an 
attachment conferred on the creditor the right to proceed against the 
property attached even after the death of the father. Suraj Bansi Koer v, 
Sheo Pershad Singh, I. L. R., 5 Cal, 145 followed. Lachmi Narain v. 
Kunji Lal, I. L. R., 16 AlL, 449 distinguished. 


EXECUTION First APPEAL from a decree of Munshi Mata Prasad, 


Subordinate Judge of Moradabad. 
*% EK., A. No. 16 of 1904. 
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Civic. The material facts appear from the judgment. - 
1904. Harendra Krishna Mukerji, for the appellant. 

Bice vik G. W. Dillon (with him Motilal Nehru), for respondent. 
me a The judgment of the Court was delivered by 

G Banersi, J.—This appeal arises out of an application for the 


nee execution of a decree for money obtained by the respondent 
Banerji, J. against Sham Singh, the deceased father of the appellants. The 
p application for execution was made during the life-time of the 
father, and certain ancestral property, in which the sons were 
interested jointly with the father, was attached. The property 
being ancestral, execution of the decree was transferred to the 
Collector, During the pendency of the execution proceedings 
_in the Court of the Collector, Sham Singh died, and the appellants 
were brought on the record as his legal representatives. They 
thereupon objected to the sale of two-thirds of the property on 
the ground that they were no parties to the suit in which the 
decree was obtained, and that consequently their interests in the 
ancestral property were not liable to sale. The Court below 
has overruled those objections. Hence this appeal. . 
It is conceded by the learned Vakil for the appellant that, if 
Shain Singh had been alive, the decree-holder would have been 
entitled to bring to sale the joint ancestral property in execution 
of his decree for money, and that in that case the only right of 
the sons would have been a right to bring a suit to have their 
interests in the property exempted from liability on the ground 
that the debt did not exist, or was of such a uature that it was 
not their pious duty as Hindu sons to pay it. It has been held 
in this Court in Lachint Narain v. Kunji Lal(’) that a creditor 
of a father in a joint Hindu family governed by the Mitakshara 
Law who has obtained a money decree against the father alone, 
cannot, after the death of the father, execute that decree against 
the joint family property in the hands of the sons, inasmuch 
as by right of survivorship -the property has passed to the 
sons and can no longer be treated as assets of the father in 
the hands of the sons. The fact, however, that the property 
was in this case attached in the life-time of the father, and that 
the proceedings now pending are proceedings in continuation 
of the attachment already placed on the property, seems to 
us to distinguish this case from the case last mentioned. If 
the creditor was entiled to bring the family property to sale 
in the life-time of the father, he was certainly entitled to attach 
(1) [1894] I. L. R., 16 Al., 449. : 


ti 
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it, as that was a necessary preliminary to the sale of the property. 
Having attached the property in the life-time of the father, 
he is entitled to bring the property to sale, although the father is 
now dead. Such an attachment according to the ruling of 
the Privy Council in the case of Suraj Bunst Koer v. Sheo Pershad 
Singh (*) conferred on the creditor the right to proceed against 
the property attached even after the death of the father. Under 
these circumstances we think the Court below was right in 
overruling the objections of the appellants. We accordingly 
dismiss the appeal with costs. 
Appeal dismissed. 
(2) [1878] I. L R., 5 Cal., 148. : 





DOST MOHAMMAD KHAN 
VENSUB 
Tue BANK OF UPPER INDIA* 


Orown Grants Act (Act No. XV of 1895), sections 2 and 8. 


Section 2 of the Crown Grants Act of 1895 does not render all the 
provisions of the Transfer of Property Act inapplicable to lands held 
under grant from the Crown, but the meaning of the section is that when 
the Court is called upon to construe an instrument granting land by 
the Crown, it shall construe such grant irrespective of the provisions of 
the Transfer of Property Act. 

A provision in the instrament restraining alienation by the grantee 

’ or his representatives would be valid under section 3 of the Act notwith- 
standing the provisions of the Transfer of Property Act or any other 
Act or law. 

It is competent to a decree-holder in execution of his decree upon a 
mortgage to sell property affected by such grant. 

Execution First APPEAL from a decree of Mualvi Mahomed 
Shafi, Subordinate Judge of Aligarh. 


The facts of the case were as follows :— 


The Bank of Upper India obtained a decree for sale, upon a 
mortgage, on the 22nd January,’ 1895, amongst others, of the 
villages in dispute. After selling the other villages the decree- 
holder proceeded to sell the villages in dispute which were 
granted to the appellant by the Government for his loyalty and 
good services during the mutiny, and half the revenue of which 
was remitted for the lifetime of the appellant and a quarter 
for two further generations. The judgment-debtor objected to 
the sale on the ground that these villages were not saleable in 

SE. F, A. 151 of 1905. 
18 
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execution of the decree as laid down by Act No. XV of 1895 
(Crown Grants Act) The Subordinate Jndge overruled the 
objection. 

Judgment-debtor appealed. 

G. W. Dillon, (for Sir Walter Colvin, with him J. N. Chaudhri 
and Satya Chandra Mukerjz), for the appellant. 

B. E. O’Conor, for the respondent. 

The argument appears from the judgment. 


The judgment of the Court was delivered by 
Rrowarps, J.—In this case a swt was brought by the Bank of 
Upper India to enforce a mortgage made by the appellant. The 


- usual preliminary decree was made under section 88 of the 


Transfer of Property Act, which was followed in due course by 
an order absolute. When the decree came to be executed in 
respect of the particular property now in question, the mortgagor 
for the first time raised the question that inasmuch as the 
property was held under a Crown grant, the property could not 
be sold, and he relied upon section 2 of Act No. XV of 1895, 
and also upon the special terms and conditions contained in the 
grant itself. In the first place he contends that section 2 of the 
Act renders all the provisions of the Transfer of Property Act 
inapplicable to lands held under such grants, and in the second 
place he says that the conditions on which the lands were granted 
were that the grantee should always remain loyal and give his 
services to the Government. In our opinion section 2 does not 
render all the provisions of the Transfer of Property Act in- 
applicable to lands held under grant from the Crown, but the 
meaning of the section is that when the Court is called upon to 
construe an instrument, granting land by the Crown, it shall 
construe such grant, irrespective of the provisions of the Transfer 
of Property Act. This is manifest from the concluding words 
of section 2. We are, therefore, of opinion that with regard to 
the first point the appeal fails. -There is no doubt, however, that 


. if the grant itself did in fact contain any provision or condition 


restraining the grantee or his. representatives from alienating 
or mortgaging the property, ‘such restriction would be valid 
under section 3, notwithstanding the provisions of the Transfer 
of Property Act or any other Act or law. 

We have had the grant under which these lands are held read 
to us and translated, and we find that there is absolute grant of 
certain property which admittedly includes the property now 
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in question, and that the only condition is that the grantee one 
should always be loyal to the British Government and should 1908. 
act zealously in time of trouble and disorder. In our Judgment me 


this condition in no way restricted the right of the grantee and Post a aid 
his representatives to sell and mortgage the property. v. 
We therefore consider that on the second point also the appeal o s 
is without force. Another point is also fatal, viz., that as the ee 
decree directs the sale of the property in question, the objection Richards, J. 
is late and cannot be taken in an application for execution. a= 

We dismiss the appeal with costs including fees on the higher 

scale. 


x. Appeal dismissed. 
ABDUL KARIM KHAN Girit: 
l VERSUS 1906. 
ABDUL QAYUM KHAN.” Gey 
Jan. 12. 


Mahomedan Law —Will— condition against restraint—testator’s power to 


prescribe mode of devolution of property—life estate and contingent BANERI, J. 
interests—construction—half-brother no heir under Mahomedan law as RICHARDS, J. 
against own brother. Hi 





Life-estates and contingent interests are not recognised by Mahomedan 
law. 

A Mahomedan Will should not be construed like an English Will, but 
according to the rules laid down by Mahomedan Law. Hence where a 
Mahomedan testator made a Will whereby after making a certain provision 

for his wife, devised his villages to his three sons equally subject to the 
condition that none of them was to have the power of alienation, and that 
in the event of any one of them dying without issue, his widow was to 
take no interest in the property devised to him but that it was to go 
over to his surviving ‘brothers or their heirs, and the heirs of the 
testator assented to this disposition, after the death of the testator, 
held the gift was absolute, and the condition void. 

Oné of these three sons was by one wife, and the other two by 
another wife. Upon the death of one of the two sons by one wife the 
son by the other wife could not take as heir, but the own brother 


was heir of the deceased under-the Mahomedan Law the will notwith- 
standing. ` 


Givin REFERENCE under the Kumaon Rules made by the 
Government of the United Provinces of Agra and Oudh. 


The material facts appear sufficiently from the judgment. 
O’Conor, for the appellant. 


lalcomson, for the respondent: - 
Mis, 246 of 1905, 
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The judgment of the Court was delivered by 

Baneri, J.—This is a reference by the local Government 
under rule 17 of the Kamaun rules. The question arises under 
the following circumstances:—One Muhammad Amin made a 
Will on the 4th of March, 1878, whereby, after making certain 
provision for his widow and daughters he divided his property 
between his three sons, giving to each of them certain vil- 
lages. Prima facie the gift of the villages to each son was an 
absolute gift. But the Will goes on to provide that no son shall 
have a right to alienate the property given to him, and that on 
his death without issue the widow of the son so dying shall take 
no interest, but that the property of such son shall go to the 
surviving brothers or their heirs. The testator died, leaving him 
surviving three sons, namely, Abdul Karim by one wife, Abdul 
Qayum and Abdul Kadir by another wife. The Will was 
assented to by the heirs of the testator, and this has been found as 
a fact by the Assistant Commissioner and Deputy Commissioner. 
The three sons entered into possession of the specific property < 
devised to each of the sons. Abdul Kadir having died without . 
issue, his own brother, Abdul Qayum, entered into possession of 
the whole of the property devised to Abdul Kadir, and the 
present suit is brought by the half brother, namely, Abdul Karim, 
seeking to recover a half share of the property of which the 
deceased Abdul Kadir was in possession. It is admitted that 
under the rules of inheritance according to Muhammadan law, 
if the property had been the absolute property of Abdul Kadir, 
the defendant would be entitled to succeed him as his heir. The 
plaintiff, however, contends that the terms of the Will ought to 
prevail, and that, according to these terms in the events which 
have happened, he is entitled to half of the property. It is quite 
clear that according to Muhammadan law the Will in question 
devising property as it did to the heirs of the testators, was in- 
valid. It became, however, valid as a Will, the moment it was 
assented to by the heirs after the death of the testator. This 
proposition is admittedly correct according to Muhammadan law. 
Mr. O’Conor, the learned counsel for the plaintiff, argues that 
the assent to the Will made the Will valid not merely as a Will 
but also validated every term and condition contained in it, no 
matter how repugnant to Muhammadan law they might be. On 
the other hand itis argued that while the consent of the heirs 
rendered the Will vaild, the document must be construed accord- 
ing to the ordinary rules by which a deed or Will giving property 
should be construed according to Muhammadan law. In our 
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opinion the latter contention must prevail. In the course of the 
argument we asked the counsel for the plaintiff the following 
question :—If a Muhammadan in the exercise of his limited testa- 
mentary powers disposed of one-third of his property to a 
stranger in terms similar to the terms in which the testator in 
this case gave the property to his sons, namely, after making an 
absolute gift sought to impose a condition that the donee should 
have no power to alienate, and that on his dying without issue 
the property should not devolve according to the ordinary rules 
of Muhammadan law, would such conditions and limitations be 
valid? The answer given was that in such case the gift would 
be good as an absolute gift, and the condition and limitations 
would be valid. We think that this was the only answer which 
could be given, and that we must apply the same rule to the 
present case. The document became valid by the consent of 
the heirs, but we must construe the Will according to the way 
in which a valid Will would be construed if the gift were made 
to strangers. Life estates and contingent interests are not 
recognised by the Muhammadan law, and we are not entitled to 
give the same effect to this Will which might be given to an 
English Will. In our view the gift in the Will to Abdul Kadir 
was an absolute gift, and the provision restraining alienation and 
the condition as to the devolution of the property after his death 
without issue are void, and accordingly the claim of the plaintiff 
cannot be maintained. 

We are therefore of opinion that the decree of the Commissioner 
is correct, though not for the reasons which he has given. Under 
all the circumstances of the case we tbink that each party should 
abide his own costs in all Courts. This is our answer to the 
reference. 

Record returned. 
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H. BOLTON 
VEVEUS 
F. @. DONALD? | | 
Transfer of Property Act (IV of 1882), section 108 (f)—Landlerd and 
tenant—Repairs, right to execoute—lxecution in previous years— 

E'stoppel—onus of proof. 

Under section 108, clause (f), of the Transfer of e Act the lessee 
can only deduct from rent the expenses of repairs which the landlord was 
bound to execute. When the landlord has denied his liability to execute 
certain repairs, the tenant cannot rely upon the fat, that he had executed 
similar repairs in previous years, as an estoppel or as relieving her from 
the onus of proving the landlord’s liability to execute such repairs. 

SECOND APPEAL against the decree of L. G. Evans, Esq., District 
Judge of Saharanpur, reversing a decree of E. H. Ashworth, Esq., 
Subordinate Judge of Dehra Dun. 


Suit for recovery of money. 


The material facts of the case will appear from the judgment of 
the Court. 


W. Wallach, for the appellant. 
A. E. Ryves (with him W. K. Porter), for the meaponiient 


The judgment of the Court was delivered by 3 

Kwox, J.—The parties to this second appeal are one Bolton, 
who was plaintiff in the suit, out of which this appeal arises, and . 
Mrs. Donald, defendant. On the 27th July, 1896, the plaintiff 
leased to the defendant under a lease for ten years, duly stamped 
and registered, a house in Mussoorie. In 1902, the roof of one 
of the rooms in the house collapsed and some railings fell into 
disrepair. In 1903, the roofs of other rooms in the house were 
blown off by a hurricane. The defendant gave the plaintif 
notice to execute the necessary repairs. He denied his liability 
to do so. Thereupon the lessee herself carried out the repairs 
at her own expense and withheld the amount she had expended 
from the amount of the rent due on the lease. The present suit 
is by the landlord to recover the rent so withheld. The Court — 
of first instance decreed the suit, but in appeal the suit was 
dismissed by the learned District Judge. The plaintiff comes 
here in second appeal and the question which we have to decide 


is whether having regard to the contract between the parties, 
oS, A. No. 200 of 1904, 


we 
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the respondent was entitled to deduct from the rent due by her 
the expenses of repairs referred to above. We may mention that 
no local usage is set up or proved. The result is that the case is 
to be decided on the terms of the contract and with reference to 
the provision contained in section 108 of the Transfer of Property 
Act. The contract, which is contained in a document drawn 
up in formal terms, contains a clause imposing upon the lessee 
the liability to keep the premises in good and substantial repair. 
It contains no express covenant whereby the landlord bound 
himself to make any repairs or to keep the house fit for habita- 
tion. The learned Judge of the lower appellate Court has relied 
upon the terms of a letter, dated the 2nd of January, 1903, from 
the plaintiff to the defendant, which contains the following 
passage :—“ When a house is rented on a repairing lease, the 
lessee is the person that any mishap to the building is at the 
risk of the lessee (sic) except damage from an earthquake and 
the like.” The learned Judge considers this to be a clear 
admission of liability on the part of the landlord to execute 
repairs made necessary by hurricane, earthquake or the like. 
We cannot so read it. Putting it at the highest, all that this 
letter shows is that the parties understood that the repairing 
clause of the lease did not impose upon the tenant a lability to 
execute structural repairs rendered necessary by any extraordi- 
nary cause such as earthquake and the like. But it falls far 
sNort of an admission by the lessor that he was under any liability 
to execute such repairs. It is true that under clause (¢) of section 
108 of the Transfer of Property Act the lessee might probably 
have been within her rights, if she had elected to avoid the 
lease. But under clause (f) of the same section she could only 
deduct the expense of repairs executed by her, if the landlord 
was bound to execute those repairs and neglected to do so. The 
learned Judge also relied upon the fact that in previous years 
the landlord had, notwithstanding the repairing clause in the 
lease, borne the cost of certain repairs. In the case of the present 
repairs, however, he had expressly denied his liability to execute 
them, and this being so, the defendant cannot rely upon his 
former conduct as an estoppel or as relieving her from the onus 
of proving the landlord’s liability to execute such repairs. We 
decree the appeal, set aside the decree of the lower appellate 
Court and restore that of the Court of first instance. But having 
regard to the circumstances disclosed by the evidence, we direct 
that the parties bear their own costs here and in the lower Courts. 
LIL Appeal allowed, 
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JAGGI LAL AND ANOTHER 
VETSUS 
GOPINARAIN AND OTHERS.” 


` Bengal, N.-W. P. and Assam Civil Courts Act (XII of 1887), section 21— 
Suit originally valued over Rs. 10,000-—Part of the claim subsequently 
withdrawn, effect of —Valuation of the Suit—Appeal. 


Held that an appeal lay to the High Court from a decree in a suit, the 
value of which was over Rs. 5,000, and that valuation was not affected 
by the plaintiffs subsequently withdrawing’a part of the claim. ` 

APPLIOATION under section 622 of the Code of Civil Procedure, 
1882, for revision of an order [March 6, 1904], of J. Denman, 
Esq., C.S., District Judge of Cawnpore, returning the memo- 
randum of appeal for presentation to the propet Court. 

The plaintiff alleging that they had purchased a certain num- 
ber of bales of cotton from the defendants and alleging non- 
delivery of a part of the goods sold, brought the present suit 
which was valued by him at Rs. 10,367-8-0, praying “ that the 
defendants may be ordered—- 
` fa) to have the remaining bales of cotton, weighed and 
delivered to the plaintiffs and receive from them (the plaintiffs) 
the remaining price at the rate of Rs. 14-12-0; 

“(b) if the bales cannot be delivered to pay the plaintiffs 
Rs. 4,485-15-0.” 

Subsequently, after the issues were settled, the plaintiffs applied 
to the Court “to withdraw from the relief sought as to the re- 
covery of cotton and pray that the claim for damages only may 
be decreed.” 

‘The Subordinate Judge allowed the application. No applica- 
tion was made to amend the plaint or the valuation of the suit. 

On April 1, 1902, the Subordinate Judge dismissed tho suit. 
The plaintiffs filed an appeal to the District Judge of Cawnpore 
who, on March 16, 1904, returned the memorandum of appeal to 
the appellants for presentation to the proper Court holding that 
an appeal lay to the High Court. 

The plaintiffs applied to the High Court under section 622 of 
the Code of Civil Procedure for revision of the order of March 
16, 1904. 

l Civil Revision No. 53 of 1904. 
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Mahomed Ishaq, for the appellant, contended that by the with- 
drawal of the claim in respect of the first relief and limiting 
the claim to damages only, the valuation of the suit, did not 
exceed Rs. 5,000. Under section 21 of Act No. XII of 1887, the 
appeal lay to the High Court. 

Baldev Ram Dave (for Sundar Lal), for the respondents, was 
not heard. . . 


The judgment of the Court was delivered by 

Banersi, J.—In this application for revision the applicant 
prays that the order of the Court below returning the memoran- 
dum of appeal filed in that Court be set aside. We have con- 
sidered the facts of the case, and we think the Court below was 
right. The suit brought by the plaintiffs was valued at an 
amount exceeding Rs. 10,000. In the plaint, the plaintiffs asked 
for two reliefs, the second of which was valued at Rs. 4,485-15-0. 
After issues were settled, the plaintiffs filed a petition withdraw- 
ing their claim so far as it related to the first’ relief. The case 
was tried as regards the other branch of the claim. The suit 
having been dismissed, the plaintiffs applied to the District Judge 
in the belief that as the value of tlie second relief claimed was 
below Rs. 5,000, the appeal lay to the District Judge. Section 21 
of Act No. XII of 1887 provides that an appeal from a decree of 
the Subordinate Judge shall lie to the District J udge where the 
value of the original suit in which the decree was made did not 
exceed Rs. 5,000 and to a High Court in any other case. The 
value of the original suit in this case exceeded Rs. 5,000. Al- 
though the plaintiffs did not choose to proceed with a part of the 
claim, the suit as brought was a suit the value of which exceed- 
ed Rs. 10,000. Consequently an appeal from the decree made 
in the suit lay to this Court and not to-the Court of the District 
Judge. The Court below was therefore right in returning the 
memorandum of appeal presented toit. We accordingly dismiss 
this application for revision with costs, including fees on the 
higher scale. oS 

D. Application dismissed, 
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MATHURA DAS AND ANOTHER 
VENBUB 
JADUBIR THAPA. 


A DSN Act (III of 1877), section 17—Lease to eut trees in a forest— 
no transfer of interest in immovable property. 


Where a lease of a forest for all kinds of trees was given under the 
following conditions :—‘ (1) Possession of the forest above-mentioned has 
been given from date of execution of deed. Cutting will begin from to-day. 
(2) Tho contractors are entitled to cut from this forest for two years.” 
Held that the agreement was to sell trees standing in a certain area and 
was not a transfer of interest in immovable property and therefore was 
not one which was compulsorily registrable under section 17, Registration 


Act. 


APPLICATION FOR REVISION of an order of S. P. O'Donnell, Esq., 
Judge of the Cowt of Small Causes at Dehra Dun. 


Suit for recovery of money. 


Jadubir Thapa executed a lease in favour of Mathura Das and 
another on the 28rd November, 1902. The one portion of 
the said lease is as follows :— 

“I have given a lease of forest Sundar portion 2, for all kinds 
of trees for two years, from 23rd November, 1902, to 22nd Novem- 
ber, 1904, to Ramji Das, son of Tulshi Ram and Mathura Das, son 
of Bhema Mal, for Rs. 800, which have been paid and acknow- 
ledged by separate receipt.on these conditions :—(1) Possession 
of the forest above-mentioned has been given from date of 
execution of this deed. Cutting will begin from to-day. (2) The 
contractors are entitled to cut from this forest for two years. 
After the expiry of the two years they may remove wood already 
cut for six months.” This document was not registered. The 
plaintiffs alleged that they were prevented from removing the 
wood on the 15th November, 1904, and so they brought this 
suit for recovery-of the price of the wood cut but not removed, 
The Judge of the Court of Small Causes dismissed the suit on 
the ground that the document purported to transfer an interest in 
immovable property and was therefore inadmissible in evidence. 


The plaintiffs applied in revision. 


Haribans Sahar (with R. D. Ewing), for the applicants, sub- 
mitted that the lease in question being one relating to standing 
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-timber, which was moveable property as defined by section 3 of 
the Registration Act, and Rule 119 published in Government 
Notification No. TEST: dated 16th January, 1897, was not 
compulsorily registrable, and so the learned Judge was wrong in 
holding that it was inadmissible in evidence. 


Sarat Chandra Chaudhri (for Satish Chandi a Banerji), for 
the opposite party, relied on 

-Beeni Chettiar v. Santhanathan Chettiar [1896] I. L. R., 20 Mad., 58. 

Haribans Sahai was not called on to reply. 


The judgment of the Court was delivered by 

AIKMAN, J.—The applicant’s suit was based on a document, 
dated the 23rd November, 1902. It was thrown out by the learned 
Judge of the Court of Small Causes, Dehra Dun; on the ground 
that the document, the basis of the suit, was inadmissible in 
evidence owing to want of registration, An application has 
been made to this Court to deal with the case under section 25 
of the Provincial Small Cause Court Act, 1887. It is contended 
on behalf of the applicants that the document was not one which 
was compulsorily registrable under the provisions of section 17 
of the Indian Registration Act, 1877. The decision of this point 
turns ‘on the question, whether the document can be considered 
to be one conveying an interest in immovable property. In 
my opinion it is nothing but an agreement by the opposite party 
whereby he sold the trees: standing in a certain area of land. 
These trees were sold, not that the produce thereof might be 
enjoyed but simply with a view to their being cut down and 
removed. The document provides that the cutting was to begin 
froin the day of execution. The fact that the applicants were 
to ‘be allowed to cut down and remove the timber for a space of 
two years, could not, in my opinion, render the transaction a 
transfer of interest in immovable property. The terms of the lease 
in the case relied on by the learned Judge, namely, Seent Chettiar 
v. Santhanathan Chettiar and others(!) differ materially from the 
terms of the document in this case. In the Madras case the 
lease gave a right to the enjoyment of the forest produce, grass, 
&c., for a term of four years as well as aright to cut the timber. 
The definition in section 3 of the Indian Registration Act shows 


139 
CIVIL. 
1905. 


Matnora Das 


v. 
JADUBIB THAPA. 


emee e 


Aikman, d. 


that the Legislature intended to exclude standing timber from ` 


the category of immovable property. In my opinion the docu- 
(1) [1896] I L. R., 20 Mad., 58. 
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Crvib. ment in question was nothing but the sale of standing timber, 
1905. giving the petitioners somewhat extended period for its removal. 
=~ I therefore hold that it was not inadmissible for the want of 


MAA Das Yegistration. I set aside the decree of the lower Court, dismissing 
Japusir Tuara. the plaintiffs’ suit with costs, and remand the case to that Court 
ate with directions to re-admit the case under its original number 


Aikman, J. . f ; ; ‘ 
Cia $ in the register and dispose of it on the merits. As the opposite 
party raised the plea as to the document being inadmissible 
for want of registration, which plea has now been overruled, 
the applicants are entitled to their costs in this Court which will 
include fees on the higher scale. Other costs will abide the 
result. 
J.B. L, l Application allowed. 
CUVIL. '  BIAARI SINGH 
1905. Versus 
teya l 
Dec. 1. - MUKAT SINGH AND ANOTHER.” 
STANLEY, O. J. Civil Procedure Code (XIV of 1882), sees. 244, 287, 311, 320— Finality 
BurxITT, J. of decision of executing Court as to property being non-ancestral. 

After a decisiom by the Court executing a decree, with due notice to the 
judgment-debtor, that certain immovable property was non-ancestral, the 
latter is not competent to re-open the question and ask to have the sale 
set aside on the ground that the property was ancestral and the sale 

ought to have been- held by the Collector. A question of jurisdiction 
cannot be raised in an sppeeen under section 311 of the Code of Civil 
Procedure. 


LETTERS Parent APPEAL from the judgment of the Hon'ble 
Ma. Justice Kyox. 


This was an-appeal under section 10 of the Letters Patent from 
the judgment of Knox, J., to be found reported in 2 A. L. J. R., 
448. The facts of the case are sufficiently stated in the report. 


W. Wallach (with him Gulzari Lal), contended that the case 
of Sukhdeo Rae v. Sheo Ghulam’) was distinguishable from the 
present case inasmuch as in that case the parties had not been 
allowed full opportunity to be heard. Here notices were duly 
served on the judgment-debtor, and he refused to appear. The 
application of the respondents to set ‘aside the sale was also 
bad as it mixed up a question of jurisdiction to sell the property 
* Letters Patent Appeal No. 48 of 1905. 

(1) [1882] I. L. R., 4 All, 382. 
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with other matters which might fall under section 311 of the 
Code of Civil Procedure. This he could not be allowed to do. 
Shirini Begam v. Aghe Ali Khan, I. L. R., 18 All, 141. 


.(Stanuey, ©. J., referred to the Privy Council ruling in 
Arunachellam Cheti v. Arunachellam Chets, (L. R.,15 I. A., 171)]. 

J. N. Chaudrt, for the respondent, submitted that really there 
was no final adjudication of the question by the Court before 
the sale. If+there was, the judgment-debtor would not be compe- 
tent to raise the question either under section 3811 or under 
section 244 of the Code. 


The judgment of the Court was delivered by 

STANLEY, C. J.—This appeal. must be allowed. The facts 
which have given rise to the litigation are shortly as follows :— 
The decree-holders applied to the Court in execution of a decree 
to have certain lands of the judgment-debtor sold. The Court 
upon this application caused notices to be issued under section 
287 of the Code of Civil Procedure, calling upon the judgment- 
debtors to state whether the property was ancestral or not. The 
judgment-debtor paid no heed to this notice. Thereupon inquiry 
was made of the Collector and the result of his investigation 
was a finding that the property was not ancestral. Accordingly 
the Court, in the exercise of its jurisdiction, carried out the sale 
holding that the property was not ancestral. The judgment- 
debtor, after the execution of the decree had beeu carried out, 
objected to the sale on the ground that the land. was ancestral. 


Both the lower Courts held that this objection was fatal to the | 


sale and passed an order setting aside the sale. On second 
appeal to this Court the learned Judge, before whom the appeal 
‘came, acceded to the contention of the respondents and dismissed 
the appeal, holding the case was governed by the decision in the 
case of Sukhdeo Rat v. Sheo Ghulam(*). It appears that a later 
decision of a Bench of this Court, the facts of which appear to be 
substantially on all fours with those of the present case, was not 
laid before the learned Judge of this Court or before the learned 
Judges of the Courts below. It is.the case of Shirin Bagam v, 
Agha Ali Khan and others(*). In that case the law was carefully 
considered in a lengthy judgment of the Court, and it is there held 
that in an application under section 311 of the Civil Procedure 
Code to set aside a sale in execution of a decree, it is necessary 
for the applicant to show that not only was there material irre- 


gularity in publishing or conducting the sale but that substantial 
(2) [1882] LL. R., 4 AIL, 382. 
(3) [1895]. L. R., 1S All, 141, 
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injury also had been sustained in consequence of such irregu- 
larity, also that in such a case it is not competent for the appli- 
cant io raise, nor for the Court to entertain, any plea as to the 
Jurisdiction of the Court executing the decree, as for example, a 
plea that the property sold was ancestral and ought to have 
been sold in accordance with the provisions of section 320 of the 
Code. Now it seems to us to be unnecessary to reconsider the 
questions which were decided in these cases, Inasmuch as it was 
conceded by the learned Advocate for the respondents that 
if, as a matter of fact, it was determined by the Court below on 
investigation that the property was not ancestral, he could not 
succeed on the question raised by him either únder section 311 
or under section 244. “As a matter of fact, as we have pointed 
out, the learned Subordinate Judge did decide that the property 
was not ancestral, and thereupon ordered the sale. This con- 
cludes the question. We think that some observations which 
fell from their Lordships of the Privy Council in a case which 
bears a close analogy to the present case, are worthy of being 
referred to here because it is apparent in this case that the judg- 
ment-debtor, although notice was served upon him to state what 
the nature of the property was, whether ancestral or non-ances- 
tarl, abstained fram giving any information and allowed the 
sale to proceed on the basis that it was not ancestral property, 
he in fact refused to give the Court any assistanee whatever. 
In the case of Aruwnachellam Chetti v. Arunachellam Chetti,(*) 
their Lordships in the course of their judgment referring to 
the fact that the property which was the subject-matter of 
a sale had been insufficiently described in the proclamation 
for sale observe, “the judgment-debtors knowing as they must 
have known, what the description was in the proclamation, 
allow the whole matter to proceed until the sale is completed 
and then ask to have it set aside on account of this, as they 
say, nusdescription. It appears to come within what was laid 
down by this Board in Olpherts v. Mahabir Parshad Singh(*) 
that if there was really a ground of complaint and the judgment- 
debtors would have been injured by these proceedings in 
attaching and selling the whole of the property whilst the 
interest was such as it was, they ought to have come and 
complained. It would be very difficult indeed to conduct 
proceedings in execution of decrees by attachment and sale 
of property if the judgment-debtor could lie by and afterwards 
(4) [1888] L. B.,151.4,171() S.C., I L.R., 12 Mad., 19. 
(5) [1882] L. R., 10 I. A, 25 (9) S&C, I L. R,9 Cal., 658. 
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take advantage of any misdescription of the property attached 
and about to be sold, which he knew well, but of which 
the execution creditor or decree-holder might be perfectly igno- 
rant, that they should take no notice of that, allow the sale to 
proceed and then come forward and say the whole proceedings 
were vitiated.” We think that these words of thei Lordships 
are peculiarly applicable to the circumstances of the present case. 
We therefore hold that under the circumstances neither under 


section 244 nor section 311 of the Code of Civil Procedure was 


the judgment-debtor entitled to come forward and ask to have 
the sale set aside. We therefore allow this appeal, set aside the 
decree of the learned Judge of this Court and also the decrees 
in the Courts below, and direct that the objection of the judg- 
ment-debtor filed on the 18th of May, 1904, do stand dismissed 
with costs in all Courts, 

Gq. L. 


LANGTO PANDE 
VEVSUS 
BAIJNATH SARAN PANDE.” 
Limitation Act (XV of 1877), schedule IT, art. 179—application for execu- 
tion against surety—not in accordance with law—answer to application 
for declaration of insolvency. —Not a step in aid of Execution. 


No application for execution of a decree can be made against a 
surety when the judgment-debtor applies to be declared an insolvent ; 
where, therefore, such application is made, it is not an application in 
accordance with law and would not save the operation of limitation. 

` Chatter v. Nawal, I. L. R., 12 All, 64 and Afunawar Husain v. Jani 
Bijai Shanker, 25 A. W. N., 132, S. C., 2 A. L. J. R., 376, referred to. 


Mere filing of an answer to an application for declaration of insolvency 
cennot be deemed to be an application to take a step in aid of execution 
within the meaning of article 179, schedule H, Limitation Act. 


SECOND APPEAL against a decree of Lala Baij Nath, Rai Baha- 
dur, Officiating District Judge of Ghazipur, confirming the decree 
of Babu Shekhar Nath Banerji, Munsif of Ballia. 


Application for execution of decree. 

The material facts and arguments appear from the judgment. 
Judgment-debtor’s appeal. ) 

Govind Prasad, for the appellant. 


Sital Prasad Ghose, for the respondent. 
2 E, 8. A. 464 of 1905, 
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Civil. The following judgment was delivered by 
1906. Bayergi, J—The only question in this appeal, which arises 
pagar out of an application for the execution of a decree, is whether 


PANDE P a A . 
LaxcTo LANDE fhe application is time-barred. The decree is dated the 5th of 


v. 
Baxar Baray January, 1895. The last previous application for execution was 
r inn, made on the 27th of July, 1901, asking for the arrest of the 
Banerji, J.  jJudgment-debtor. He was arrested on the 29th of that month, 
aa but he expressed his intention to apply to be declared an insol- 
vent, and was accordingly released on furnishing security, On 
the 28th of August, 1901, he applied to be declared an insolvent. 
That application was dismissed’ on the 4th of October, 1901. In 
the meantime the execution proceedings, which had commenced 
with the application of the 27th of July, 1901, remained pending 
in the Court executing the decree. On the 16th of December, 
1901, that is, after the dismissal of the application for declaration 
of insolvency, the decree-holder made an application for execu- 
tion against the surety of the judgment-debtor. This application 
was dismissed on the 18th of December, 1901. On that date the 
decree-holder was ordered to take further steps in execution of 
his decree, and he was given time to do so till the 21st of 
December. He took no further steps, and thereupon the execu- 
tion case was struck-off the file on the ground that there was no 
prosecution of the application for execution on behalf of the 
decree-holder, and that neither he nor his pleader was present. 
This order was made either on the 21st or 23rd of December, 
1901, it does not clearly appear which. The present application 
for execution was instituted on the 28th of September, 1904. 
This application was clearly made beyond three years of the date 
of the previous application, namely, the 27th July, 1901. The 
judgment-debtor contends that the application is time-barred. 
The Court of first instance held that the application of the 16th 
of December, 1901, asking for execution against the surety saved 
the operation of limitation. The lower appellate Court was of 
opinion that the resisting of the judgment-debtor’s application 
for declaration of insolvency was a step in aid of execution. It 
is clear that the application against the surety presented on the 
16th of December, 1901, cannot be regarded as an application in 
accordance with law within the meaning of article 179, paragraph - 
4, Schedule II of the Limitation Act. Having regard to the 
provisions of section 836 of the Code of Civil Procedure, no 
application could be made for execution against the surety, 
inasmuch as the judgment-debtor had applied to be declated an 
insolvent., This was held in the numerous cases cited under 
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that section in O’Kinealy’s edition of the Code of Civil Procedure, 
page 608 (6th Ed.). This Court held in Chattar v. Newal Sangh (?) 
that the expression “in accordance with law” in article 179, 
Schedule IZ of the Limitation Act, means applying to the Court 
to do something in execution which by law that Court is 
competent to do; and if the decree-holder asked the Court to do 
something which from his direct knowledge of fact or from his 
presumed knowledge of law he must have known that the Court 
was incompetent to do, that could not be treated as an applica- 
tion in accordance with law. This case was followed in Munawar 
Husain v. Jani Bijar Shankar(*). Therefore the application of 
the 16th of December, 1901, was not an application in accordance 
with law and could not save the operation of limitation. 

As for the resisting of the application for declaration of 
insolvency, it appears that the decree-holder filed an answer 
to the application in which he said that the judgment-debtor 
was not a fit person to be declared insolvent and adduced certain 
evidence in support of his allegation. It does not appear that 
he filed any application to take any step in aid of execution. 
Tam unable to hold that the mere filing of an answer to an 
application for declaration of insolvency can be deemed to be 
an application to take a step in aid of execution within the 
meaning of article 179. The learned Vakil for the respondent 
has been unable to refer me to any authority in support of the 
view of the Court below. He contends, however, that the present 
application for execution must be deemed to be an application 
in continuance of the previous application of the 27th of July, 
190], and should not be deemed to be a fresh application 
for execution under article 179. This might have been a valid 
argument if the previous execution proceedings had been kept 
in abeyance or struck off owing to the filing of the application 
for declaration of insolvency. As I have already said, the 
proceedings in the execution case were stayed by the Cowt 
pending.the disposal of the application for declaration of in- 
solvency, but the Court did not remove the case from the list 
' of pending applications for execution.. After the dismissal of 
application for declaration of insolvency on the 4th October, 1901, 
the Court gave the decree-holder an opportunity to take further 
steps. In fact, by its order, dated 11th December, 1901, to which 
I have referred above, it directed the decree-holder in specific 
terms to take further steps till the 21st of that month. He failed 


(1) [18891 I. L. R., 12 All, 64. 
(2) [1905] 25 A. W. N., 132, 8. C, 1 A L. J. R., 
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to carry out the Court’s order, and the case was struck off, 
not because the application for cecaration of insolvency had 
been filed but because after the dismissal of that application 
the decree-holder made default in prosecution and did not appear. 
Under such circumstances it cannot be said that the present 
application is an application to proceed with the previous 
application which was kept in abeyance on the interposition of a 
bar. The present application is certainly one within the purview 
of article 179, schedule IT of the Act, and as it was not made 
within three years of any of the clates mentioned in the third 
column against that article, it was clearly time-barred. I accord- 
ingly allow the appeal, set aside the orders of the Courts below, 
and dismiss the application for execution with costs in all the 
Courts. 
Appeal decreed. 


KING-EMPEROR 
versus . 
BALDEWA AND ANOTHER.* 


Code of Criminal Procedure (Act V of 1898), sections 181 and 188— 
Robbery committed outside British Indiu—one of the accused a foreign 
subject and the other a British subject—accused in possession of stolen 
property-—charge under section 411, Indian Penal Oode, i aa by 
Seasions Court in British India. 


Section 181 of the Code of Criminal Procedure (Act V of 1898) does not 
apply to the case of an offence committed by a person who is not a British 
_ subject, outside British territory. The section id intended to regulate the 
jurisdictions of Courts in British India in respect of offences committed in 
British India and cannot vary or abrogate the ordinary rule that nu foreign 
subject can be tried in British India for an offence committed outside 
British India. 
‘Tyo persons were committed to a Sessions Court on a charge of robbery 
committed outside British territory. One of the accused was not a British 
subject, but the other was. No cértificate under section 188 of the Code 
of Oriminal Procedure had been obtained in regard to the accused who 
was a British subject. Both were found to be possessed of the stolen 
property within the limits of the jurisdiction of the Sessions Court. 
Held that the Sessions Court should frame a charge against them under 
section 411, Indian Penal Code, and try them for that offence. Queen- 
Empress v. Abdul Latif, I. L. R., 10 Bom., 186, followed. King-E’mperor 
v. Johri, I. L. R., 23 AIL, 266 distinguished. 


CristINAL REFERENOE made by A. Sabonadiere, Esq., I.C.S., 
Sessions Judge of Jhansi. i 
"Or. R. 574 of 1905. 
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‘The facts so far as they are material and the ar guments appear 
sufficiently from the judgment. 


W. K. Porter, (Assistant Government Advocate) for the Crown. 
The accused were not represented. 


The judgment of the Court was delivered by 

BaNensi, J.—This case has been reported by the Sessions 
Judge of Jhansi, with the recommendation that the commitment 
of the accused Baldewa and Radhua to that Court on a charge of 
robbery be quashed. 
~ It has been found that the place where the robbery is said 
to have. been committed is outside British territory. The accused 
are alleged to have brought the stolen property into British 
territory and to have been in possession of it within the local 
limits of the jurisdiction of the Court of Session at Jhansi. One 
of the accused Baldewa is not a British subject. The other 
accused Radhua is a subject of His Majesty, but no certificate 
under section 188 of the Code of Criminal Procedure has been 
obtained in regard to him. The learned Sessions Judge is of 
opinion that under the circumstances neither of the accused 
can be tried by a Court in British India for the offence of 
robbery. 

The learned Assistant Government Advocate has addressed to 
us two contentions ; first, that under the provisions of section 181, 
sub-section (3) of the Code of Criminal Procedure, the accused 
may be tried. by the Sessions Court at- Jhansi as they were 
possessed of the stolen property within the local limits of tho 
jurisdiction of that Court ; and, secondly, that the accused may 
_be charged with and tried for the offence of retaining stolen 
property punishable under section 411 of the Indian Penal Code. 
The questions raised are not free from difficulty, and we -there- 
fore took time to consider our judgment. We are of opinion 
that section 181 of the Code of Criminal Procedure does not 
apply to ‘the case of an offence committed by a person who is 
not a British subject outside British territory. It seems to us 
that the section is intended to regulate the jurisdiction of Court 
in British India in respect of offences committed in British 
India and cannot vary or abrogate the ordinary rule that no 
foreign subject shall be tried in British India for an offence 
committed outside British India. We agree with the learned 
Sessions Judge that the accused cannot be tried by him for the 
offence of robbery. It rémains to consider whether there should 
be a trial for retaining stolen property under section 411, Pro- 
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perty stolen outside of British India is “stolen property ” as 


‘defined by the code, and if the evidence be true, the property was 


“retained ” in British India. It may, however, be urged on the 
authority of the King-Emperor v. Johri(?) the case mentioned in 
the reference) that as Baldewa was the actual thief, he cannot be 
convicted of retaining the property under section 411. We 
think that the facts of the present case distinguish it from the 


case mentioned. In our view if the case for the prosecution 


is true, Baldewa first committed an offence punishable under the 
law of India when he retained the stolen property in British 
India. If the theft had been committed in British India, there 
would have been no “retention” of stolen property within the 
meaning of the section. The possession of the property would 
have been merely a continual of the original wrongful taking, 
and it would be absurd to contend that when a theft is com- 
mitted, the thief commits a new offence under section 411, every 
moment of time he continues in possession of the stolen property. 
In the case of Queen-Empress v. Abdul Latib(*) the facts were 
quite similar to the present case, and the Court held that the 
accused could be convicted under section 411. We are of 
opinion that the learned Sessions Judge should frame a charge 
against both the accused under section 411 of the Indian Penal 
Code and try them for that offence. If at the trial he be of 
opinion upon the evidence before him that the charge has not 


been established against the accused or either of them, it would 


be his duty to acquit the accused who is found to be not 
guilty. At the present stage of the proceedings we cannot 
quash the commitment as regards either of them. 

Record returned. 


i (1) [1901] I. L. R., 23 Al., 266. 
: (2) [1885] L L. R., 10 Bom., 188. 
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ALI HASAN 
VETVEUS 
KING-EMPEROR.*® . | 
ian Penal Cods (Act XLVI of 1860), sections 403, 464—forgery. 


Whenever the words ‘‘fraud” or “intent to defraud” or “fraudulently” 
occur in the definition of a crime, two elements at least are essential 
to the commission of the crime; namely, first, deceit or an intention to 
deceive, or in some cases mere secrecy; and secondly, either actual 
injury or possible injury, or an intent to expose some person either to 
actual injury or to a risk of possible injury by means of that deceit or 
gecrecy. f 

Under section 463 of the. Indian Penal Code the making of a false 
document with any of the intents therein mentioned is forgery and 
section 464 sets forth when a person is said to make a false document 
within the meaning of the Oode. 

Therefore, if a person fabricates documents with the view of assisting 
another to bring a search on which he has been engaged to a successful 
issue and intending to deceive -the police officer or officers to whom they 
are directed into acting on them as genuine documents, he is guilty of 
forgery. 

Sir Fite James Stephen's History of the Criminal’ Law of bias 
Vol. II, p. 121, referred to. 

Q.-E. v. Sosht Bhushan, I. L. R., 15 AIL, 210. 
Q.-E. v. Abbas Alt, I. L. R., 25 Cal., 512, 
and Kotamraja Venkatrayadu v. minero, LL. R., 28 Mad., 90, followed. 
Webater’s Dictionary referred to. 


CRIMINAL APPEAL against an order (October 27, 1905) of W. J. 
D. Burkitt, Esq., Sessions Judge of Allahabad, convicting the 
appellant of an offence punishable under section 465 of the Indian 
Penal Code. 


The facts of the case appear from the judgment. 
C. Dillon (with him G. W. Dillon), for the appellant :— 


No offence has been committed as the documents are not 
“false documents” within the meaning of section 464, Indian 
Penal Code; because they have not.been made “‘dishonestly” 
defined in section 24. There could have been no “ wrongful 
loss” or “ wrongful gain” to any one. 

The officiating Government Pleader (Lalit Mohan Banerji), for 
the Crown.. The documents have been made “fraudulently” 


and hence are “ false documents” within the meaning of section 
* Cr, A. No. 852 of 1905. 
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464. Itis not necessary that every “ false documents” should be 
made “dishonestly”. The accused made the document “ fraudu- 
lently” with intention to “defraud” the Sub-Inspector of Kydganj 
by inducing him to give over the woman into the custody of her 
husband. He cited 
Queen-Hmpress v. Muhammad Saeed Khan, [1899] I. L. R., 21 AIL, 113. 
Sir FitzJames Stephen’s History of the Criminal Law of England, Vol. I, 
. 121. - 
i Kotamraja Venkatrayadu v. Emperor, [1905] I. L. R , 28 Mad., 90. 
Queen-Eimpress v. Soaht Bhushan, [1803] I. L. R., 15 AN., 210. 


C. Dillon, in reply. 


The word “ fraudulently” always implies that there should be 
wrongful loss to one party and wrongful gain to another. In 


-this case there was no “wrongful loss” to any person and no 


“wrongful gain” to the appellant. He cited 
Queen-Hmpress v. Girdhari Lal, [1886] I. L. R., 8 AU, 653. 
Queen-Empress v. Haradhone, [1892] I. L. R., 19 Cal., 380. 
Webster's Dictionary was referred to for the meaning of the 
words ‘ fraudulently” and “ defraud.” 


The following judgment was delivered by 


Riowanbs, J.—Ali Hasan, thé appellant in this case, has been 
convicted’ of an offence under section 464 of the Indian Penal 
Code. It appears that the appellant was a literate constable, and 
as such, was employed in the Police Office at Allahabad. His 
duties were of course chiefly clerical, but he must have had every 
opportunity of becoming aware of the various orders which were 


_ passed in ordinary course at the Police station. 


Tt appears from the evidence that Amir, the husband of a 
woman, named Musammat Piarl, was anxious to discover her 
whereabouts. Sometime in June, the woman had left her husband, 
and a petition was presented at the Police station asking that a 
search should be made for her and alleging that she had gone 
away with some other person and had taken property with her 
belonging to her husband, and at the same time offering a reward 
of Rs. 10 if she were found, and the property recovered. It also 
appears that during the course of events, Amir employed a pleader 
to assist him ‘in discovering the whereabouts of Pian. The 
pleader’s name was Ali Zohad, father of accused. The two docu- 
ments, which the appellant is alleged to have forged, are set out 
in the evidence and referred to as exhibits A and B. Exhibit 
A is as follows :— 

“ By order of the Superintendent of Police of Allahabad. 
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“ Perused the order No. 107, dated-—————-, as regards the 
missing of -Musammat Piari. She was on the report No. 35 
entered in the general diary of this station arrested in the even- 
ing on the 9th July, 1905, and is in the custody of Musammat 
Sibni, wife of Ghisu, weavér. The petitioner has been informed 
by order. It is, therefore, — 

‘* ORDERED 

“ That the Sub-Inspector be, by an order, directed to hand over 

the woman to the petitioner and search be stopped ”’. 


“Dated 17th July, 1905.” 


Exhibit B is as follows :— 
‘The Sub-Inspector of Kydganj be directed to hand over to 
the petitioner the woman, if found. The muharrir concerned 


do carry out the order to-day. Dated the 18th July, 1905”: 


The case for the prosecution is that the appellant, in’ordeér to 


assist his father, and to bring the business in which he was. 
engaged to a successful issue, fabricated these two documents ` 


intending that the police officer or officers to whom they were 
directed would act on them as genuine documents and that the 
wife, Musammat Piari, would be handed over by the police to her 
husband. | 


- The defence is two-fold, first, that exhibit A was in fact a 
copy of an original ‘order which had been passed by the Super- 
intendent of Police sometime between the 10th and the 15th 
July, and that it was not fabricated at all, and that the second 
document merely followed as a matter of course upon the first, 
and that even if he were not authorized to issue the second 
order, no criminal offence was committed, and that he committed 
‘at most an error of. judgment. I think it is clearly shewn 
by the evidence that for some reason or other, Musammat Piari 
was not willing to go to her husband, that the latter was very 
anxious to get her into his custody whether she liked to return 
to him or not, and it was- with this object in view that he 
employed Ali Zohad to present the petitions. Sometime prior to 
the date of the alleged offence the woman had been found by the 
police and handed over by thein into the care of another woman, 
some relation of her own. On the question of fact I have come 
to the conclusion that the documents are not genuine. Mr. 
Douglas Straight in his evidence expressly denies that he ever 
made any such order as exhibit A. There is no doubt that on 
the 17th July, he expressly refused to make an order of its 
nature or purport. Mr, Douglas Straight certainly would not 
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knowingly make an order of that nature, and the only possibility 
would be that inadvertently and at the suggestion of some of 
his subordinates he might have made an order sometime between 
the 10th and the 15th that the Musammat should be delivered 
over to her husband. I have already said that the appellant 
states expressly that Mr. Straight did make such an order and 
that exlubit A is a copy of it. He says that the order was made 
after a report had been made by a Sub-Inspector announcing 
the discovery of the woman and that she had been placed in the 
custody of her relative. Neither the report nor this order is 
forthcoming. 

Upon cross-examination Mr. Douglas Straight first of all stated 
that he had no recollection of the report being brought under 
his notice, but evidently after his memory was refreshed, he 
stated that it was brought under his notice, but he could not 
say when. Now if is quite clear that exhibit A is not a copy of 
any order made. by the District Superintendent of Police, in the 
true sense of the expression. In the first place it is dated the 
17th July, a date on which it is clear no such order was made 
by the District Superintendent of Police. It is said, however, 
that this is merely the date of the issue of the copy of the order, 
but on referring to the rest of fhe exhibit A it contains a number 
of other matters, a reference to the perusal of other orders and 
also a statement that “the petitioner has been informed by an 
order,” all’ of which go to shew that exhibit A is not in any 
sense of the word a- copy of any order actually made by the 
District Superintendent of Police. - i 

It would occur to me that where an order is issued from the 
office of the District Superintendent of Police, it would in truth 
and in fact be a real copy of that order bearmg the same date 
which the order of which it was a copy bore. 

It is suggested that it may be the practice of the office of the 
Superintendent of Police of Allahabad that any official issuing 
an order can take the order’ actually passed and issue another 
order in different language and bearing a different date and 
which is in fact not the order of the District Superintendent 
of Police, but what the person issuing the order conceives to 
be the purport of it. Jf such be the practice, it is a very 
inconvenient practice. But no evidence has been given to 
shew that such a practice exists, and in the absence of such 
evidence I will certainly assume that when an order is issued, 
it is a true copy of the order actually passed by the officer. 
Looking then at the document, exhibit A, oh the face of it, 
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it does not appear to be a genuine document. On the 17th 
July, the same date on which the appellant states that he 
innocently issued exhibit “ A,” his father was at the office of the 
District Superintendent of Police, presenting the petition which 
the latter expressly rejected, on the grounds that the petitioner 
should go to the Civil Courts to get back his wife. On the 
18th, the next day, the appellant by his own admission issued 
the order, exhibit B, without any authority save such authority 
as he would have had if the order of which exhibit A purports 
to be a copy, actually existed. Now the fact that the appellant 
was employed as a clerk in the Office of the Police at Allahabad, 
would render it reasonably probable that he would know of 
the various orders passed by the District Superintendent Police, 
but it is still more probable that he would have learnt the fate 
of a petition presented by his own father the day before con- 
cerning the matter which, on the 17th, he himself had issued, 
exhibit “A”. Taking all the evidence into consideration, I do 
not believe the story told by the appellant that Mr. Douglas 
Straight ever made any such order, as the order alleged to have 
been made by him between the 10th and the 15th July, and of 
which exhibit A is said to be a copy. 
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The second ground of defence is an entirely legal ground and 


has been argued at some length both by the Government pleader 
and Counsel for the appellant. It is contended on behalf of 
Ali Hasan that even assuming that he fabricated the two docu- 
ments, he has not committed forgery.. Under section 463 the 
making of a false document with any of the “intents” therein 
mentioned, is forgery, and section 464 sets forth when a person 
is sald to make a false document within the meaning of the Code. 
Reading these sections together, if it can be said that Ali Hasan 
fraudulently made exhibits “A” and “B” with the intention of caus- 
_ ing it to be believed that they were made with the authority of 
the District Superintendent of Police, knowing that they were not 
made with his authority and intended thereby to commit fraud or 
that fraud should be committed, he is guilty of forgery. I 
find on the evidence that the documents are false and that 
Ali Hasan made the documents with the intention of causing 
it to be believed that they were made with the authority 
of the District Superintendent of Police, and that he knew they 
were not made with the authority of the District Superintendent 
of Police. I find further that he intended to deceive the officer 
to whom the supposed orders should come for execution, and by 
these means he intended that Musammat Piari should be illegally 
21 
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handed over to the custody of his father’s client. The question 
is, whether on this state of facts he is guilty of forgery. I think 
the answer must be in the affirmative. 

The word ‘fraudulently’ is defined by section 25 as 
follows :— 

“A person is said to do a thing “ fraudulently ” if he does that 
thing with intent to defraud, but not otherwise.” 

There clearly was deceit. The meaning of the word “ fraud” 
is given in Websters Dictionary as “deception deliberately 
practised to gain unlawful or unfair advantage.” The meaning 
of “ defraud” is also given in the same Dictionary as follows :— 
“to deprive of some right, interest, or property by a deceitful 
device.” o 

The accused by fabricating these two documents not only in- 
tended to deceive the police officer into acting upon bogus and 
invalid orders but he also sought to prevent Musammat Piari 
retaining her freedom and going where she pleased. A number 
of authorities have been cited as to the meaning of the word 
“fraud ” and the expression “intent to defraud °” in the Indian 
Penal Code. In more than one of those cases the words of Sir 
James FitzJames Stephen in his History of the Criminal Law 
of England, Vol. IL, p. 121, are cited, “ whenever the words fraud 


or intent to defraud or fraudulently, occur in the definition of 


a crime, two elements at least are essential to the commission of 
the crime; namely, first, deceit or an intention to deceive, or in 
some cases mere secrecy; and secondly, either actual injury or 
possible injury, or an intent to expose some person either to 
actual injury or to a risk of possible injury by means of that 
deceit or secrecy.” In the case now under consideration had the 
fabricated documents been acted upon the appellant would have 
derived the advantage that his father’s client would have suc- 
ceeded in his object by means of appellant’s deceit, a result © 
which never would bave been obtained if it were known that 
genuine order for the handing over of the woman liad ever been 
made. On the other hand the woman would have lost the right 
she had to remain at liberty to wander as she chose. It would 
be difficult and it is unnecessary to attempt to measure the gain 
to the appellant or the loss to the woman. 

If then Sir James FitzJames Stephen is correct in his view 
as to the elements which are essential to the commission of a 
crime in which the words “fraudulently” or “ with intent to 
defraud ” occur in the enactment defining the offence, such 
elements are present in the case under consideration. 
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I do not think that I would serve any useful purpose by 
reviewing the numerous authorities that have been cited in the 
‘course of the arguments. I have given them my best considera- 
tion. They cannot all be reconciled. But I do not think that 
I have disregarded any previous decision binding on me. J am 
supported in the view I have taken by the Full Bench Rulings 
in Queen-Empress v. Sosht Bhushan(') ; Queen-Empress v. Abbas 
Ali*) and the majority of the Court in Kotamraja Venkatrayadu 
v.-Hmperor(*}. In the case before the Allahabad and Madras 
High Courts the charges against the accused were in respect 
of false certificates presented by students for the purpose of 
attending lectures or entering the Universities. In the Calcutta 
” case the accused attempted to use a false certificate of compe- 
tency asan Engineer. It would certainly be an alarming state 
of the law if a man could deliberately fabricate a false order 
for the purpose of having another person arrested under the 
supposed authority of a District Superintendent of Police and 
be guilty of no offence under the Penal Code. The appeal is 

dismissed. l 

It appears that the accused is on bail: he must’surrender and 

serve out the remainder of his term. 


B. , Appeal dismissed. 
(1) L L. R. 15 All, 910. 
(2) L L. R., 25 Cal., 512. 
(3) L L. R., 28 Mad., 90. 
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BACHCHO KUNWAR 
Versus 
DHARAM DAS.” 

Hindu Law—Joint Jamily property—acquisition by joint Junds—Repay- 
ment—self-acquired property—Compromise—Decree—Nature of title 
taken— Will, construction of—Onerous condition. 

Where the members of a joint family acquire property by or with the 
assistance of joint funds or by their joint labour, the property so acquired 
is the joint property of the persons who have so acquired it, whether it 
is an accretion to ancestral property or has arisen without any nucleus of 
joint family property. 

Property which was originally self-acquired may become joint property 
if it has been thrown by the owner of it into the joint stock with the 
intention of giving up all separate claims to it. 

A member of a joint family may acquire and hold as separate property, 
property which has come to him, without detriment to the family pro- 


perty, such as property which has devolved upon him by obstructed 


inheritanee. 
€F. A. 117 of 1904. 
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CIVIL. P and U brought a suit for possession of certain property by right 
FEEN of inheritance against D who claimed to be the adopted son of the 


1906. last male owner. The suit was compromised and the property was 
Tiononð divided in equal moieties amongst the parties. Held that the property 
hie - thus acquired by P was his self-acquired property, P having borrowed 

money, for the purposes of the suit, from the joint family banking busi-- 
D anan Das. nesas, and afterwards repaid it, and thus acquired the property without 





detriment to the family funds. 

The compromise of the claim of P and U and the decree passed on it 
amounted to recognition by D of the rights of P and U as reversionary 
heirs, as they had previously-asserted them, so far as regards one-half 

w of the property, and cannot be regarded as conferring a new and distinct 
title on them: 

Where a testator by his Will directed that his estate was to be divided 
among his three sons in a particular way and a certain property was to 
be given to the wife of one of these sons, out of the share of that son, 

.Held that, so far as the testator’s self-acquired property was concerned, 
it was not open to the sons to divide the estate in such a way as would 
prejudice the disposition in favour of the daughter-in-law, and whatever 
portion fell to the lot of her husband was onerated with the obligation 
imposed in her favour by the Will. 


Kirst APPEAL from a decree of Babu Madho Das, Subordinate. 
Judge of Saharanpur. 
Suit for possession of immoveable property. 


Plaintiff's appeal. 
Facts and arguments appear sufficiontly from the judgment. 
Sundar Lal, for appellant. 


J. N. Chaudri (with him W. Wallach, Satya Chandra Mukerji 
and Satish Chandra Banerji), for the respondent. 
Besides the authorities referred to in the judgment, the follow- 
ing cases were also cited in cowrse of argument :— 
“Govind Krishna Narain v. Abdul Qayyum [1903] I. L. R., 25 AL., 546. 
- Oudh Behares Lall v. Mewa Koonwer [1868] N.-W. P., H. ©. R., 82. 
Rampershad Tewary v. Sheochurn Das [1866] 10 M. I. A., 490, 505. 
Muttayan Chatti v. Sangili Vira Pandia [1879] I. L. R., 3 Mad., 370. 
Kanhaya Lal v. Lal Bahadur [1901] 22 A? W. N., 20. 
The judgment of the Court was deliver a by 
Stanley, O. J, STANLEY, C. J.—The suit out of which this appeal has arisen 
ae was one for the recovery by the plaintiff of landed and house pro- 
perty situate in the district of Saharanpur, which was bequeathed 
to the plaintif by Lala Paras Das, her father-in-law, as a provision 
for her maintenance. The Court below found in favour of the 
will of Paras Das, but held that the property in dispute was an 
. accretion to the joint property of the family and therefore Paras 
Das had no power to dispose of it. From this decision the 
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plaintiff has appealed. The subjoined genealogical table will 


be found useful :— 
- LALA DIN DIAL. 





a | \ 
~ Lala Bahadur Singh. Lala Harsukh Rai. Lala Saudagar Mal.. 
| | l 
Lala Paras Das. Lala Umrao Singh. Lala Shagun Chand. 
Musammut Rohli J awintri Kunwar, 
Kunwar, widow. ' wife. f 


| 
Pardman Kunwar. 


i E Das, Badri Das. in Das. 
= Bacheho, 
wife, 
plaintif. - 


The property in dispute belonged to Pardman Kunwar. He 


died without issue on the 28th of September, 1895, and was 
succeeded by his mother, Musammat Jawintri Kunwar. She died 
on the 25th of June, 1898, and Paras Das and his cousin, Umrao 
Singh as the reversionary heirs of Pardman Kunwar in the 
absence of issue of Pardman Kunwar would be entitled to his 
property. Under ordinary circumstances the property so de- 
volving would be self-acquired property, seeing that it came 
by what is termed “obstructed inheritance.” On the death, 
however, of Musammat Jawintri Kunwar, one Dip Chand was 
set up as the owner of the property of Pardman Kunwar as 
having been adopted by Musammat Jawintri Kunwar. Paras 
Das and Umrao Singh disputed the adoption and instituted 
a suit against Dip Chand for recovery of the property, and this 
suit was compromised on the 29th of September, 1898, on 
the terms that half of the property should be given to Dip Chand 
and the other half to Paras Das and Umrao Singh equally. 


Paras Das thus got one-fourth. The property which is in dispute ` 


in this litigation is part of the property which Paras Das so 
acquired. He executed three testamentary instruments in res- 
` pect of his property and thereby made arrangements for the 
division of it amongst his sons, Dharam Das, Badri Das and 
Janeshar Das. The first of these is a will of the 16th of Febru- 
ary, 1902. In that will it is recited that the testator had two 
kinds of property, namely, ancestral property acquired with 
ancestral funds and property which he acquired by right of 
inheritance from Pardman Kunwar. Then followed a direction 
that his three sons should become the owners of his movable 
and immovable properties in equal shares, coupled with a state- 
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ment to the effect that with a view to avoid disputes in future 
the testator had made three lots of the immovable property and 
that each of his sons should either by mutual consent get his 
name entered in respect of one of the lots or else effect a parti- 
tion of the three lots by drawing lots. On the 12th of March, 
1903, Paras Das executed a codicil to his will, but it is unneces- 
sary to give the details of it as it has no bearing upon the ques- 
tions before the Court. On the 17th of April, 1903, he executed 
a second codicil, in which reference is made to the arrangements 
already made in regard to the property. It contains a recital 
in the following terms, “ Whereas the conduct and manners of 
my eldest son, Dharam Das, are altogether improper, and the 
circumstance of his associating with vicious persons is likely to- 
bring about his entire ruin and he is for the same reason likely 
to waste his share of the property very quickly and not leave 
anything for the subsistence and maintenance of his wife, 
Musammat Bachcho Kunwar * = è @° Thon, after a re- 
cital of the nature of the property owned by him and of the lots 
into which it was divided, the testator directed that if lot No. 1 
should be allotted to Dharam Das, then out of it certain specified 
properties should be given to Musammat Bachcho Kunwar, and 
mutation of names in respect of it should be effected in her 


- favour. Similarly, if lot No. 2 should be allotted to Dharam Das, . 


it was provided that other property also specified should be 
given to her, and if lot No. 3 should be allotted to Dharam Das, 
other property also thereafter mentioned should be given to her. 
The will contained a further provision that if Dharam Das should 
interfere with the effecting of mutation of names in favour of 
the plaintiff or should offer any obstruction to her possession, he 


- should be absolutely deprived of the entire property which, out 


of the estate of Pardman Kunwar, was entered in his lot, and 
that that property should go to the plaintiff. It was also further 
provided that Bachcho Kunwar should only have a life estate 
in the property so bequeathed to her. Paras Das died on the 
2nd of May, 1903, and thereupon his property was divided 
between his three sons. By mutual arrangement, however, 
Dharam Das took the landed or field property comprised in 
lot No. 1, together with the house property forming part of 
lot No. 3, instead of the house property forming part of lot No. 1, 
the directions given by the testator being to this extent ignored. 
Dharam Das refused to put the plaintiff into possession of the 
property so given to her and had his own name recorded in 
respect of all the property which fell to his share, 
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In consequence of this the litigation commenced which has 
given rise to this appeal. Itis admitted that when Paras Das 
sued Dip Chand, he and his sons were living jointly as members 
of a joint Hindu family. The family was possessed of a large 
amount of ancestral property of which Paras Das was the mana- 
ger. A banking business was carried on at Meerut, Simla and 
Dehra Dun, and Paras Das was treasurer of Meerut and Simla. 
It is admitted that Paras Das took out of the family till, sums 
amounting to Rs. 9,000 for the expenses of the litigation, but 
this money he repaid in the course of a year. It is conceded by 
the respondents that if Paras Das had acquired possession of the 
property of Pardman Kunwar without litigation, it would have 
been his self-acquired property with which he could deal as he 
pleased; but itis contended that inasmuch as he acquired the 
property by litigation, and in view of the fact that he took money 
for the expenses of the litigation out of the family till, the pro- 
perty must be treated as joint family property. This view of 
the situation found favour with the learned Subordinate Judge. 
He says in the course of his judgment :—“ The parties to the suit 
(i. e., the suit against Dip Chand) made a compromise, and by 
virtue of the compromise each party got a moiety, Dip Chand 
one-half and the other half was taken by Paras Das and Umrao 
Singh together in equal shares. Paras Das thus acquired 
one-fourth of the estate of Pardman Kunwar which was held by 
Dip Chand. Ido not think that Paras Das’s acquisition in this 
way can amount to succession by inheritance from a collateral. 
To determine the nature of acquisition it must be found out how 
it was made.” Later on he says,,in regard to the fact that the 
expenses of the litigation were defrayed by moneys taken from 
the family till :—“‘ All the moneys including deposits of the firm 
of Bahadur Singh and Paras Das, were joint and ancestral of the 
family. As soon as Paras Das acquired the property on the 29th 
of September, 1898, through the sulehnama of that date, it became 
a portion of the estate of the ancestral firm. No subsequent act 
of the deceased (that is, Paras Das) could change its nature. It 
is argued on behalf of the plaintiff that after the sulehnama the 
amount due for the expenses of the suit were discharged at the 
end of of the year, but I do not think that any subsequent dis- 
charge could alter the nature of the property.” And later on he 
observes :—“ I do not understand how there can be any real dis- 
charge from income of the estate of Pardman Kunwar. Paras 
Das had never any money of his own. What he had was 
joint with the family. The estate was acquired from joint 
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‘and ancestral funds. This income was therefore also joint and 


ancestral.” 

We have to see deie the learned Subordinate J udge i is right 
iu the view thus expressed. The law on the subject is reason- 
ably clear, but the difficulty hes in the application of it to the 
facts of each particular case. Where the members of a joint 
family acquire property by or with the assistance of joint funds 
or by their joint labour, the property so acquired is the joint pro- 
perty of the persons who have so acquired it, whether it is an 
accretion to ancestral property or has arisen without any nucleus 
of joint family property. Property also which was originally 


- self-acquired may become joint property if it has been thrown by 


the owner of it into the joint stock with the intention of giving 
up all separate claims to it. It is clear also that a member of 
a joint family may acquire and hold as separate property, pro- 
perty which has come to him without detrimént to the ancestral 
property such as, among others, property which has devolved 
upon him by obstructed inheritance. ‘The whole contest in 
each instance is,” says Mr. Mayne, “to show that the gain has 
been without ‘detriment to the estate. In early times the 
slightest assistance from the joint patrimony, however indirect, 


- was considered to be such a detriment, and the possession of any 


joint property was considered as conclusively proving that there 

had been such an assistance. The Madras Court has always lent’ 
very strongly against self-acquisition, but the recent tendency 

of decisions seems to be towards a more sensible view of the 

law, following out its spirit rather than its letter.” 

Was then the Court below right in holding that pr operty 
which was acquired under the compromise of a claim such as 
the claim of Paras Das, cannot be treated as property acquired 
by succession from a collateral, and was it right in holding that 
the property was acquired by Paras Das from joint and ancestral 
funds? The claim of Paras Das and Umrao Singh to the property 
was as reversionary heirs of Pardman Kunwar. Their claim 
was resisted by Dip Chand on the allegation that he was the 
adopted son of Pardman Kunwar and as such entitled to succeed 
to his property. If Dip Chand failed to establish the validity 
of his adoption, admittedly Paras Das and Umrao Singh would, 
as reversionary heirs, have succeeded in their claim to the whole 
of the property of Pardman Kunwar. If, on the other hand, 
the validity of the adoption was established, the claim of Paras 
Das and Umrao Singh was bound to fail. Both parties appear 
to have had misgivings as to the ultimate issue of the litigation, 
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and consequently entered into a compromise, according to which 
the right of Paras Das and Umrao Singh to one-half of the 
property of Pardman Kunwar was recognised, they abandoning 
all claims to the other half. It seems to us that the compromise 
aud decree passed. on it amounted to a recognition by Dip 
Chand of the rights of Paras Das and Umrao Singh as rever- 
sionary heirs, as they had previously asserted them, so far as 
regards one-half of the property, and cannot be regarded as 
conferring a new and distinct title on them. Paras Das and 
Umrao Singh in fact under the compromise acquired a moiety 
of the property in the capacity of reversionary heirs of Pardman 
Kunwar and in that capacity alone. 

This view finds support in the judgment of their Lordships 
of the Privy Council in the case of Rant Mewa Kunwar v. Rani 
Hulas Kunwar('), In that case property partly situate in 
Rohilkhand and partly in Oudh, which had formerly belonged 
to’ the common ancestor of the appellant-and the respondent, 
was claimed by each on the ground of heirship. By a deed of 
compromise the parties agreed to divide the property in certain 
proportions and the agreement was carried out jn Rohilkhand 
but not in Oudh, where the respondent continued in possession. 
After the lapse of nine years the appellant sued for possession of 
her share of the property in Oudh. The Judicial Commissioner 
on appeal held that after the execution of the deed of compro- 
mise the titles of the parties rested not on inheritance but on 
contract and that the suit was barred, whether the three years’ 
or the six years’ term of limitation was held to be applicable. 
Their Lordships, reversing this decision, held that the claim 
did not rest on contract only, but on title to the land acknow- 
ledged and defined by the contract and that the suit was subject 
only to the limitation of 12 years, prescribed by section 1(12)1) 
of the Limitation Act. Jn their judgment their Lordships 
referring to the agreement of compromise, observe: “ That 
agreement assumes that the parties were severally claiming, 
by virtue of some right of inheritance, the property of Raja 
Ruttun Singh ; that there were questions between them which 
might disturb the rights which each claimed, and it was better, 
instead of a long litigation, to settle these rights, and they do 
settle them by arriving at this agreement, which provides that 
the property shall be held in certain shares and shall be divided 
according to those shares,” and lateron: ‘The compromise is 


based on the assumption that there was an antecedent title of 
(1) [1874] L. R., 1 I. A, 157, 8. C., 13 B. L. R., 313. 
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some kind in the parties, and the agreement acknowledges and 
defines what that title is: The claim does not rest on contract 
only but upon a title to the land acknowledged and defined by 
the contract, which is part only of the evidence of the appellant 
to prove her title, and not all her case”. So here the rights of 
Paras Das and Umrao Singh did not rest only on the compromise 
but upon a title to the land, acknowledged and defined by the 
compromise. The learned Subordinate Judge was, therefore, in 
our opinion in error in holding that Paras Das acquired his share 
of the property by virtue of the compromise only. 

But then it is further contended that the property was acquired 
from joint ancestral funds. The contention is that, inasmuch as 
Paras Das made use of the moneys in the family till for the 
expenses of the litigation with Dip Chand, the property, the 
possession of which he recovered by virtue of the compromise, 
became impressed with the character of and must be treated as 
joint family property, notwithstanding the fact that the moneys 
so used were fully repaid in the course of a year. On behalf of 
the appellant it is said that the money was merely borrowed by 
Paras Das and that this is shown by the accounts kept by him in 
regard to the property. The family was a banking firm and 
had a large amount of money at its disposal, and it cannot be 
said that the temporary use made hy Paras Das of the money 
applied in the expeuses of the litigation caused any real detriment 
to the ancestral property. The question in each case is, was 
the property acquired without detriment to the family funds? 
Separate property may be acquired with money borrowed on the 
sole credit of the borrower (MacNaghten’s, Principles of Hindu 
Law, Vol. IL. 151); Rai Nursingh Das v. Rat Narain Das(*). It is 
true that no interest was debited against Paras Das in respect of 
ihe money taken by him, but the estate would have suffered no 
loss thereby, unless the money was actually required for- the 
business of the Bank. In view of the large transactions carried 
on by the firm, there would necessarily be a much larger sum 
than Rs. 9,000 from time to time in the Bank’s safe. 

We find, moreover, that Paras Das left in deposit after the 
repayment of the Rs. 9,000 large sums representing the profits 
of the property acquired by him from Pardman Kunwar and. did 
not charge interest in respect of these moneys. A credit and 
debit account was kept in the name of Paras Das (see No. 2500, 
of the record). This account was opened on the 24th of October, 


1898, shortly after the compromise, and in it we find an entry 
(1) 3 N.-W. P. H. 0. R., 217. 


VOL. 1.) HIGH COURT. 


on the debit side of the money spent in connection with the 
litigation with Dip Chand. The entry is as follows :—“ Spent in 
connection with the case up to Sawan Sudi 9th, Sambat 1956, 
Rs. 9,654. On Asoj Sudi 9th, Sambat 1956, corresponding to 
the 14th of October, 1899, a balance was due by Paras Das 
of Rs. 8,863-13-1 as appears by the account No. 252C. of 
the record. - We further find from an extract from the cash book 
(No. 260C of the record) that on Asoj Badi 4th, a sum of 
Rs. 26,068-13-3 were credited on account of the income received 
from the estate of Sumer Chand and Pardman Kunwar. By this 
amount the money taken by Paras Das for the purposes of litiga- 
tion was not merely discharged, but a balance of Rs. 8,987-12-10 
remained over to the credit of Paras Das. Also in the account 
of Paras Das instituted “in respect of the estate of the brothers 
Sumer Chand and Pardman Kunwar” (No. 262C of the record) 
for the folowing year the account so kept opened with a credit on 
Aso} Sudi 9th, Sambat 1956, of Rs. 8,863-13-1. It thus is seen 
that the money which was borrowed was repaid by Paras Das, 
and a large amount stood to his credit in his account with the 
firm. 

In view of these facts we cannot see our way to hold that pro- 
perty, which admittedly would have been self-acquired property, 
became an increment to the joint family property by reason of the 
fact that Paras Das applied money of the family in the prosecution 
of his litigation. ‘The transaction, we think, ought to be regarded 
as a borrowing, by Paras Das of moneys of the firm and nothing 
more. The joint estate suffered no appreciable detriment by the 
transaction and it would be, we think, unduly extending the 
principle of Hindu Jaw applicable to acquisitions by the aid of 
joint funds or joint exertion if we were to hold that the property, 
which came to Paras Das from a collateral branch of the family, 
became joint family property. It is further contended that even 
if the property is to be treated as self-acquired property in the 
hands of Paras Das, he voluntarily threw it into the joint stock, 
and so it became joint property. We fail to discover in the 
evidence any indication of an intention on the part of Paras Das 
`- to abandon his separate claim to the property; on the contrary 
all dealings with it, including the separate accounts kept by 
Paras Das, manifest an intention on his part to retain it as self- 
acquired property. In his Will of the 16th of February, 1902, 
he treats this property as self-acquired property. In that Will 
he states that he has two kinds of property, i. e., “(a@) the 
ancestral property and such property as has been acquired by 
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him with the ancestral- fund,” and “(b)the property which I 
received by right of inheritance under a decree out of the 
property left by Pardman Kunwar.” And, again in the codicil 
of the 17th of April, 1903, he also distinguishes the two classes 
of property and describes the property acquired from Pardman 
Kunwar as “ the property which I obtained out of the estate of 
Pardman Kunwar under a decree of the Court and it is my 
exclusive property and which I can transfer to any person I 
like.” This disposes of the main questions which have been 
discussed before us. 

There was a further argument addressed to us which was 
timidly advanced, namely, that the provision made by the codicil 


_ for. the plaintiff was void on the ground that the testator having 


by his Will given an absolute interest in his share of the property . 
to Dharam Das could not make the disposition which he purported 
to do in favour of the plaintiff. There appears to us to be no 
force in this contention. By the codicil the testator in effect 
partially revoked the disposition made by the Will in regard to 
the share which was allotted to the plaintiff, giving the plaintiff 
a life interest in that part of his estate, and so far modifying the 
giftin favour of the defendant. The plaintif became tenant 
for life of this portion of the property and the defendant owner 
of the revislonary interest. 

It only remains to consider a further point which has been 
raised by the learned advocate for the respondent. As we have 
already pointed out, the testator divided his property ‘which 
we may describe as landed or field property into three lots, 
numbered 1, 2 and 3, and lis house property into three lots 
which we sball describe as 17, 27 and 3°. He provided that lot 
1 and 1', lot 2 and 2°, and lot 3 and 3°, should go to his three 
sons respectively. Dharam Das, however, under an arrangement 
with one of his brothers took lot 1 and lot’ 3° instead of 1 and 
1'.- Mr. Chaudhri contended that the testator could not prevent 
his sons from making any division of the property between 
them which they might think fit. We do not think that this 
is so in regard at least to the self-acquired property. Dharam 
Das was precluded, we think, by the provisions of the Will from 
doing any act which would prejudice the disposition made by 
the Will in favour of the plaintiff, and it must be taken that 
whatover portion of the property fell to his lot was onerated 
with the obligation imposed by the Will in favour of the plaintiff. 
The Will expressly provided that if Dharam Das interfered in 
the proceedings for effecting mutation of names in the plaintiff’s 
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favour or offered any obstruction to her possession, he should 
be absolutely deprived of all the property which out of the 
estate of Pardman Kunwar might be entered in his lot, and the 
entire of this, property should go to the plaintiff. The plaintiff 
is willing to abide by the arrangement made by Dharam Das 
_in regard to the lots and take lots 1 and 3. Of this, Dharam Das 
cannot reasonably complain. ` The objection has, therefore, no 
force. The plaintiff, we may state, has abandoned her claim to 
have certain houses demolished. 

For the foregoing reasons we are of opinion that the decree 
of the Court below cannot be supported. We accordingly allow 
the appeal, set aside the decree of the Court below and give a 
decree to-the plaintiff-appellant for possession of the property 
claimed in the plaint and for mesne profits to be ascertained on 
execution. The plaintiff-appellant will be entitled to the costs 
of this appeal and also the costs in the Court below, including 
fees in this Court on the higher scale. 

Decree reversed. 


CŘ 


SHIB SINGH AND OTHERS 
Versus 
GANDHARP SINGH.*® 


Limitation Act (XV of 1877), sections 5, 12, schedule II, article 177 
—A pplication for leave to appeal to Privy Council—Time required for 
obtaining copy of decree not excluded— Appeal ”— Su ficient cause.” 


An application for leave to appeal to the Privy Council is not an appeal. , 


In computing the period of limitation for an application for leave to 
appeal to His Majesty in Council the time required for obtaining a copy of 
the decree appealed against cannot be excluded. 

Muroba Ramehander v. Ghansham, I. L. R., 19 Bom., 301; Anderson v. 
Periasamt, I. L. R., 15 Mad., 169; Jawahir Lal v. Narain Das, LL. R., 

1 All:, 644, A to. 

The provisions of the second sei of section 5 does not extend to 
applications for leave to appeal to Privy Council. In the matter of the 
petition of Sitaram Kesho, I. L. R., 15 All, 14 followed. 


ÅPPLIOATION for leave to appeal to His Majesty. in Council. 
The judgment of the High Court sought to be appealed against 
was delivered on May 2, 1905. ‘The application was filed eight 
days beyond time and. was supported by an affidavit in which it 
-was stated that the applicants had been under the impression 
that the period of time spent in obtaining copies of the judgment 
and decree of the High Court would be excluded, and so had 

*p. 0. A. No. 28-0f 1905, 
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delayed in making the application under a bona fide mistake. 
H the period were excluded, the application would be in time 
even when presented. 


Govind Prasad (for Gulzari Lal), for the opposite party, con- 
tended that the application was bared by time. He referred 
to article 177, schedule II, Limitation Act, and submitted that 
section 5 did not apply. 

In the matter of the petition of Sitaram Kesho, [1892] L L. R., 16 AlL, 14. 


C. C. Dillon (with Satish Chandra Banerji), for the applicants, 
relied on 
Jawahir Lal v. Narain Das, [1878] I. L. R., 1 All, 844, 


and distinguished 

In the matter of the petition of Sitaram Kesho, |1892] I. L. R., 15 AlL, 14. 

He referred to article 177, schedule I, Limitation Act, and 
contended that as the present application would be treated and 
admitted as the appeal later on under section 603, Code of Civil 
Procedure, it should be placed on the same footing as an “appeal ” 
within the meaning of sections 5 and 12, Limitation Act. 

The judgment of the Court was delivered by 

STANLEY, C. J.—It is admitted that the application for leave 
to appeal to His Majesty in Council is time-barred unless either 
section 5 or section 12 of the Indian Limitation Act is appli- 
cable to such applications. Article 177 of the second schedule 
to the Act limits a period of six months from the date of the | 
decree for the admission of such an appeal. The application 


- for leave to appeal was not made within this period but the 


applicant relies upon the sections of the Act to which we have 
referred as justifying the admission of the appeal. Section 5 
(paragraph 2) provides that any appeal or application for a review 
of judgment may be admitted after the period of limitation 


. prescribed therefor, when the appellant or applicant satisfies the 


Court that he had sufficient cause for not presenting the appeal 
or making the application within such period. By section 12 in 
computing the period of limitation prescribed for an appeal, the 
time requisite for obtaining a copy of the decree, sentence, or 
order appealed against is to be excluded. We shall assume that 
the applicant had sufficient cause for not presenting his applica- 
tion. within the period prescribed by article 177 or that the 
application was made within time, if section 12 of the Act be 
applicable. In our opinion neither of these sections applies to 
an application for leave to appeal to His Majesty in Council. 
An application for leave to appeal clearly does not come within 


« 
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the first portion of section 5 as that portion of the section pro- 
vides only for cases where the Court is closed when the period 
of limitation expires. The second portion of the section deals 
with “any appeal or application for a review of judgment.” It 
ig contended that the application for leave to appeal is an appeal 
within the meaning of this section. It is significant that the 
first portion of this section deals with the case of any appeal or 
application, while the second portion of the section only deals 
With any appeal or application for a review of judgment, not 
with any application. If it were intended that applications 
generally were to come within the meaning of the Jatter portion 
of the section, we should expect to find the words “ appeal or 
application’ as used in the first portion of the section. 

Again the language of section 12 is similar. In the first por- 
tion of the section the words used are “in computing the period 
of limitation prescribed for any suit, “ appeal or application,” 
while in the second portion there is a marked change of langu- 
age, the words used being “im computing the period of limita- 
tion prescribed for an appeal and an application for leave to 
appeal as a pauper and an application for a review of judgment.” 
This change of language in both sections seems to indicate that 
the latter portions of the sections were not intended to apply to 
all applications. It is further noticeable that appeals are dealt 
with in the second of the three divisions into which the second 
schedule to the Limitation Act is divided, whilst applications, 
including an application for the admission of an appeal to His 
Majesty in Council, are included’in the third division. 

The question is governed by authority. In the case of Jawad- 
hir Lal v. Narain Das('), Ropert Stuart, C. J., held that in 
computing the period of limitation prescribed by article 177, the 
time requisite for obtaining a copy of the judgment on which 
the decree was founded cannot be excluded under the provisions 
of section 12 of the Limitation Act. SPANKIE, J., dissented from 
this judgment, but so far as we are aware, the ruling of the 
Cheif Justice has been followed up to the present time. Jn the 
matter of the petition of Sitaram Kesho(*), Sir Jonn Enae, C. J., 
and TYRRELL, J., held that the provisions of the second paragraph 
of section 5 did not extend to applications for leave to appeal 
to Her late Majesty in Council. Likewise in the case of Muroba 
Ramehander v. Ghanasham Nil Kant Nad Kormi(*), it was 


(1) [1878] I. L. R., 1 All, 644. 
(2) [1892] I. L. R., 15 All, 14. 
(3) (1895]1.L. R., 19 Bom., 301. 
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held that an application for leave to appeal to the Privy Council 


` fas not an appeal, and that in computing the period of lhnitation 


the time required for obtaining a copy of the decree cannot be 
excluded. The decision in the case of Anderson v, Piria Sami(*), 
is to the same effect. We see no reason for dissenting from the 
views expressed in the cases which we have cited and hold that 
the application is time-barred. It is rejected with costs. 
8. 0. B. Application rejected, 
(4) [1891] L L. R., 15 Mad., 169. : 





GANGA PARSHAD AND ANOTHER 
VErsus 
c KURA.” 
Civil Procedure Code (XIV of 1882), secs. 521, 592, 588, 591—award 
set aside by Court of first instance—appeal. 

No appeal lies againat an order setting aside an award on objections 
raised under section 521 of the Code of Civil Procedure, nor can such an 
order he impugned under sec. 591 in an appeal against the decree subse- 
quently passed on the merits. Nor has an appellate Court, under such 
circumstances, jurisdiction to pass a decree in accordance with the award. 
Naurang Singh v. Sadapal Singh, I. L. R., 10 All, 8 overruled. Shyama 
Charan v. Prahlad Durwan, 8 O. W. N., 390 followed. 

APPEAL from the decree of L. G. Evans, Esq., I. C. S., District 
Judge of Saharanpur, reversing the decree of Pandit Bishen Lal 
Sharma, Munsif. 


Suit for a declaration that a bond was a forgery. The defence 
was that it was genuine, The suit was referred to arbitration 
by the Court. An award was made declaring the bond to be 
forged and duly submitted to the Court. The defendant raised 
objection to the award on the score of misconduct of the arbitrator. 
The Mungif gave effect to it and set aside the award. The suit 
was then proceeded with. The Munsif found the bond to be 
genuine and decreed the suit. The plaintiff appealed from the 
Munsif’s decree, and in his appeal he impugned the order setting 
aside the award. The Judge dealt with this ground and finding 
that there was no misconduct on the part of the arbitrator, 
affirmed the award and passed a decree in accordance therewith. 


Defendants appealed. 


Sarat Chandra Chaudhri (for A. H. C. Hamilton and J. N. 
Chaudr:i), for the respondent, raised a preliminary .objection to 
the hearing of the appeal. He submitted that under section 582 


of the Code of Civil Procedure the appellate Court had the same 
#9. A. No. 681 of 1904, 
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powers as the Court of first instance, and the appellate Court 
having passed a decree in conformity with the award, there _ 
should be the same finality attaching to it as i it had been passed 


by the Count of first instance. 
Naurang Singh v. Sadapal Singh, [1887] I. L. R., 10 All, 8. 
Ghulam Khan v. Muhammad Hasan, [1901] I. L. R., 29 Cal., 167 at 183. 


G. W. Dillon (with him Sundar Lal and R. Aalcomson), for 
the appellants, submitted that the Judge had no jurisdiction to 
deal with the matter, there being no appeal from an order under 
section 521, Code of Civil Procedure. In order to come under 
section 591, there must be a decision affecting the merits of 
the case and an order setting aside the award was not ne a 
decision, 


Shyama Charan v. Prahlad, [1904] 8 C. W. N., 890.) 


Sarat Chandra Chaudhri, in reply, contended that the lower 
appellate Court had jurisdiction under section 591 to deal with 
the matter. Ifthe award was good, there was a decision which 
went to the very root of the case and the Munsif setting it aside 
reversed a decision which affected the merits. Section 591 
was enacted for the purpose of providing for such cases. 

He referred to . 

Ambika Dasi v Nadyor Chand, [1885] I. L. R., 11 Cal., 172. 

What the appellate Court did was that it virtually rejected 
the application of the defendants objecting to the award, and 
hence there was no second appeal. i 


The judgment of the Court was delivered by 

Stan.ey, C. J:—A preliminary objection is raised to the hear- 
ing of this appeal under the following circumstances :—The suit 
was brought to have it declared that a certain bond was a forgery. 
The defendants set up the defence that it was a genuine docu- 
ment. The question then was referred to arbitrators through 
the Court and an award was passed declaring that the bond was 
a forgery. “An objection to this finding was preferred under 


section 521 of the Code of Civil Procedure to the Munsif, and his 


finding was that the objection was well founded; and accord- 
ingly he set aside the award and went into the question between 
the parties on.the merits, ultimately holding that the bond was 
genuine. On appeal, the lower appellate Court going behind 
the order of the Court of*fixst instance passed under section 521, 
entertained tha question of the alleged misconduct of the abe 
trators, held that no misconduct was proved and that the award 
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was a binding award, and accordingly it passed a decree in 
conformity with the award. Against this decision the present 
second appeal has been preferred. 

The preliminary objection raised to the hearing of the appeal 
is that no appeal lies. The answer to this is that no appeal 
against the order of the Munsif setting aside the award lay to 
the District Judge, and that consequently the decree of the Dis- 
trict Judge passed upon the award was without jurisdiction. 
Section 521 of the Code provides that no award shall be set aside 
except on certain grounds therein mentioned, and amongst others 
the corruption or misconduct of the arbitrator or umpire. The 
succeeding section provides that if the Court sees no cause to 
remit the award or any of the matters referred to arbitration for 
reconsideration and if no application has been made to set aside 
the award or if the Court has refused the application, the Court 
shall give judgment according to the award; the last paragraph 
of that section provides that “no appeal shall lie from such 
decree, except in so far as the decree isin excess of or not in 
accordance with the award.” 

Now it is admitted that section 521 is not mentioned in 
section 588 which gives a right of appeal in the case of orders, 
therefore prima facie there is no appeal from an order setting 
aside an award. Section 522 only enables the Court to pass a 
decree upon an award if no application has been made to set 
it aside, or if the Court has refused such application. That 
section (loes not apply to the facts of the present case, for here 
not merely was an application made to the Court to set aside the 
award, but an order was passed under section 521 setting it 
aside. Under these circumstances we think that upon the langu- 
age of these sections of the Code no appeal lay from the order of 
the Munsif. 

We are, however, met with the decision of a learned Judge of 
this Court in the case of Naurany Singh and others v. Sadapal 
Singh('). In that cage, Mammoop, J., held that where a Court of. 
first Instance wrongly set aside an arbitration award and passed 
a decree agaiust the terms thereof, and a Court of first appeal 
holding that the award was not open to objection upon the 
grounds mentioned in section 521, passed a decree strictly in 
accordance with the award, such appellate decree is entitled to 
the same finality as the first Court’s decree. would have been 
under the last paragraph of section 522, and cannot be made the 
subject-matter of second appeal. In arriving at this decision 

(1) [1887] I. L. R., 10 All, 8. 
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the learned Judge dissented from the decision in Paresh Nath 
Dey v. Nabin Chandra Dutt(!) and Raghubar Dayal v. Maira 
Koer{*). We have carefully considered his judgment and are 
unable to concur in it. We think the view which was taken of 
the sections in question by the Calcutta High Court in the appeal 
of Shyama Charan Pramanik v. Prolhad Durwan(’) is the 
correct view, for the reasons given by the learned Judge before 
whom that appeal came. - The facts of that case are in all fours 
with those of the present, and in it Mr. Justice BANERJEE, after 
reference to the authorities, in a long and well considered judg- 
ment, came to the conclusion that no appeal lay from an order 
passed under section 52], setting aside an award. It is unneces- 
sary to recapitulate the reasons which he has given distinctly 
and clearly in his judgment. We therefore everrule the preli- 
minary.objection, and, as we hold that the learned District Judge 
had no jurisdiction to entertain the appeal from the order passed 
under section 521, we allow the appeal and we remand the 
appeal to the lower appellate Court under the provisions of section 
562 of the Code of Civil Procedure, with-directions that it be 
- re-admitted on the file of pending appeals and be disposed of on 
the merits. The costs here and hitherto, including fees in this 
Court on the higher scale, will follow the event. 

S. 0. O. Appeal decreed—Cause remanded. 

(1) [1869] 12 W. R., 93. 


(2) [1883] 12. L. R., 564. 
(3) [1904] 8 C. W. N., 390. 


UTTAM ISHLOK RAI AND OTHERS 
VErsus 


RAM NARAIN RAT anp ornens.* 

Res-judicata—Sutt for sale upon a mortgage—jinding as to personal decres 

—not embodied in the decree—Suit for balance after sale of mortgaged 

property—barred—Transfer of Property Act (IV of 1882), section 90. 

Where a party entitled to a charge claims not merely a remedy against 
the property, the subject-matter of the charge, but also a personal remedy 
against the owner of that property, it would be premature to pass an 
order under section 90 of the Transfer of Property Act, but it would not 
be premature to determine the ‘extent and nature of the liability of the 
defendant. Hence where the question of personal liability was raised 
and determined in the original suit adversely to the plaintiff and the 
finding was not challenged, it is not open to the plaintiff to raise the 
question in a subsequent suit under section 90. 

Miller v. Digambari, 10 A. W. N., 142 followed. Afusahib Daman 
Khan v. Inayat-ul-lah, I. L. R., 14 AlL, 613 distinguished and doubted. 


"L. P. A. 61 of 1905. 
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If in the judgment findings have been recorded upon some issues against 
any party in whose favour the decree is, and that party desires to have 
formal effect given to those findings, it is his duty to get the decree 
amended, but if he fails to do so, the decree, though in general terms, will 
stand good as finally deciding the isaues raised by the pleadings upon 

’ which the ultimate determination of the cause and the decree itself rested. 

Jamait-un-nissa v. Latif-un-nisea, J. L. R., 7 AIL, 606 followed. 
` The institution of a separate suit for the purpose of obtaining the 
relief claimed by the plaintiff under section 90 is unnecessary and im- 
proper. An application under section 90 in the suit only is necessary. 


APPEAL under section 10 of the Ietters Patent against a judg- 


‘ment of BANERJI, J., affirming a decree of W. Tudball, Esq., 
District Judge of Gorakhpore. 


The facts of this case, which have already been reported in 2 
A. L. J., 379 are these :—‘‘ Pulman Rai owned a 5 anna 4 pie 
share in mauza Chhatarpur and a 1 anna 4 pie share in Bagta. 
These properties he mortgaged to one Danyar. One Gajraj was 
also a mortgagee of his other properties. In order to pay off 
portions of these debts, Phulman Rai executed two sale-deeds of 
even date in favour of Uttam Ishlok. By one he conveyed 3 
annas and 7 pies- of Chhatarpur for a consideration of 
Rs. 5,000. Out of this sum he left Rs. 2,396 with his vendor to 
pay to Gajraj. By the other document he sold 1 anna and 9 
pies of the same village for Rs. 2,466, out of which he left 
Rs. 1,600 with the vendee for payment over to Danyar. It was 
stipulated as between the vendor and the purchaser that if the 
purchaser should fail to pay Gajraj, and if in consequence there- 
of he should be obliged to pay the money himself, then he, the 
vendor, would be entitled to recover from the purchaser the sum 
he would have to pay together with such costs and interest on 
the mortgage as might become due. The purchaser made de- 
fault, by reason whereof Phulman had to satisfy the debt due 
to Gajraj, who. had instituted a suit upon his mortgage. Phul- 
man then sued to recover his money with interest from the pw- 
chaser, who pleaded that Danyar, who held a prior mortgage, 
should be impleaded. Danyar was made a party, and the Court 
made a decree in favour of Phulman Rai, by the terms of which 
le was directed to pay off Danyar before he could. bring the pro- 
perty to sale and then to realize the consolidated amount of 
his dues out of the property sold in the first deed. Danyar’s 
mortgage was redeemed, and then Phulman Rai proceeded 
to execute his decree for the consolidated amount. He sold 
3 annas 9 pies of Chhatarpur, but a large balance was left 


VOL. I) HIGH COURT. 


over for which he applied for a decree under section 90 of 
the Transfer of Property Act. The judgment-debtors objected. 
The Court of First Instance allowed their objection on the ground 
that the whole of the mortgaged property not having been sold, 
-a decree under section 90 could not be passed. Upon appeal 
to the District Judge, it was held that the provisions of section 
90 applied to a charge-holder, and the decree-holders’ application 
was allowed.” On second appeal, Bangrgt, J., held that the pro- 
visions of section 90 applied to a charge-holder, but Riozarps, d., 
took a contrary view, the decree of the District Judge was 
therefore affirmed and the appeal was dismissed. 

Judgment-debtors appealed under section 10 of the Letters 
Patent. 

M. L. Agara (with him J. N. Chaudrv), for the appellants, 
submitted that section 90 did not apply in its entirety to charges. 
Moreover, the balance was not legally recoverable as it had been 
disallowed by the decree in the suit. The whole of that decree 
was confined to the property, subject to the charge. The plain- 
tiff vendor having been refused a personal decree could not apply 
under section 90. In the case of every mortgage, unless there was 
something to show a-contrary intention, there was a personal 
hability, but that was not so in the case of a charge. 

Sundar Lal, for the respondents :—In a suit under Rs. 100 to 
enforce a charge, the procedure relating to a suit to enforce a 
mortgage has been applied. The argument that a claim for a 
personal decree having been refused, no application could be 
made under section 90, is met by 

. Musaheb Zaman Khan v. Inayatul [1892] I. L. R., 14 AL, 513. 

The decision of the question of a personal liability was at that 
stage premature. Moreover, the finding not having been in- 
corporated in the decree, cannot operate as res judicata.: There 
could have been no appeal, as the decree under section 88 was 
a perfectly good decree. 

Jamatt-un-nissa v. Latif-un-nissa, [1885] L L. R., 7 AlL, 606. 

Indarjit Prasad and others v. Richha Rai, I. L. R., 15 All, 3. 

Shib Charan Lal v. Raghunath, L L. R., 17 All, 174. 

The claim for a personal decree can be granted now under 
section 90, 

Hamid-ud-din v. Kedar Nath, [1898] I. L. R., 20 A1, 386. 

The law of contract gives a vendor the right to claim a refund 
of the unpaid purchase money, and section 55, clause IV (b) of 
the Transfer of Property Act creates a charge over the property. 

The following cases were also referred to. 

Durga Dai v. Bhagwant Prasad, [1891] I. L. R., 13 AN., 356. 
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Eaj Singh v. Parmanand, [1889] I. L. R., 11 All, 486. 


The judgment of the Court was delivered by 

STANLEY, C. J.—From the view which we take of this case it 
is unnecessary for us to determine the main question which has 
been discussed before us and upon which our learned brothers 


- Banera and Riowarns differed. If it were necessary to determine 


that question, we should have difficulty in resisting the for- 
cible reasoning to be found in the judgment of our brother 
Baxerri. It appears to us, however, that upon another point 
the appeal must be allowed. The facts of the case appear 
in the report of it in the Weekly Notes for 1905, page 144(°). 
The original suit was brought by the plaintiff to recover 
unpaid purchase money by sale of the purchased property. A 
number of defences were raised by the defendant and issues 
knit thereon. Amongst others there was the following issue: 
“ Whether the plaintiff can realise the whole money he paid to 
Danyar from the defendant?” Danyar was found to be a prior 
mortgagee of the property, and in the suit the defendants 
raised the objection that the plaintiff was bound to discharge 
the amount of Danyar’s mortgage before he could sell the 
property. This contention was allowed and Danyar was made 
a pariy to the suit, and in the decree the plaintiff was ordered 
to pay the amount due to Danyar and then sell the property 
for the recovery of the amount so paid as well as of the 
amount due to himself. The following was the finding in regard 
to the personal liability of the defendants :-—“ The defendants 
l and 2 (2. e., the appellants) cannot either personally or their 
other properties be held lable for any part of the amount 
claimed. The property sold to them can alone be liable.” This 
is a clear and unambiguous finding and no objection was taken 
in respect of it, and the decree passed in favour of the plaintiff 
was affirmed in appeal. The proceeds of the sale directed under 
section 89 of the Transfer of Property Act having proved in- 
sufficient to satisfy the plaintiff's claim, he instituted the suit 
out of which this appeal has arisen for a decree under section 90 
of the Transfer of Property Act for the balance due to him. 
This suit was resisted on, amongst others, the ground that the 
questions of the plaintiff's right to recover the money from the 
vendees personally was decided in the original suit and was 
ves judicata. Mr. Justice Banersi did not accede to this con- 
tention holding that no question of the personal liability of the 
_Q) [And also 2 A. L. J. R., 379. 
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defendant could arise or be determined at the stage of the suit 
in which a decree under section 88 was passed and that any 
decision which might have been given on that question at that 
stage would not have the effect of res judicata. As supporting 
this view he relied upon the decision in the case of Musahib 
Zaman Khan v. Inayat-ullah('). Mr. Justice Rucsarps, as he 
has informed one of us, did not consider or express any opinion 
upon this question. 

We are unable to agree in the view so taken by our learned 
brother. In the case upon which he relied, the plaintiff obtained 
a decree under section 88 of the Act to which we have referred, 
which was executed under section 89 of the same Act, but the 
proceeds of the sale proving insufficient to satisfy the debt, the 
decree-holder applied for the execution of his decree under 
section 88 against the other property of the judgment-debtor, 
but that application was rejected. He then applied for a decree 
under section 90, and to this the judgment-debtors objected that 
inasmuch as the decree-holder in his plaint bad asked for relief 
over against non-hypothecated property and that prayer had not 
been granted, his claim for a decree under section 90 was res 
judicata. It will be observed that the application which was 
rejected in that case was an application under section 88 and 
not an application under section 90, and the Court merely held 
that “the time for making an application under section 90 and 
for the Court making a decree under that section, does not arrive 
until the remedies under sections 88 and 89 have been exhausted.” 
In the course of their judgment, Enee, ©. J., and Biar, J., 
observed, “In our opinion the more correct way of drawing up 
a decree in a suit for sale on a mortgage would be to confine 
the decree for sale, that is, the first decree to be passed, to a 
decree under section 88 against the mortgaged property, and that 
any subsequent relief to which after that decree had been exe- 
cuted, it might appear that the plaintiff was entitled, should 
stand over for a decree under section 90,” and they further say, 
“Tn our opinion section 13 of the Code of Civil Procedure would 
not apply to an application under section 90 for a decree, no 
matter whether the plaintiff had or had not claimed originally 
-in his suit subsequent relief, or whether, if claimed, such subse- 
quent relief had been allowed or disallowed by the Court when 
making the decree under section 88, the time for adjudicating 
on the claim for subsequent relief not arriving until the decree 
under section 88 had been exhausted.” We see no reason to 

(1) [1892] L L. R., 14 All, 513. 
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disagree with this view, provided that the question of the liabi- 
lty of a defendant to satisfy a decree other than out of the 
property the subject-matter of charge has not been considered 
and determined at the trial of the original suit, but if this 
question has already been the subject of determination at the 
former trial, the rule is in our opinion too broadly stated. In 
the case of Musahib Zaman Khan v. Inayat-ullah the question 
as to the liability had not been determined. The decree-holder 
had no doubt in his plaint asked for relief over against non- 
hypothecated property, but there was no: adjudication upon the 
question, whether or not he was entitled to obtain such relief. 
Where a party entitled to a charge claims not merely a remedy 
against the property, the subject-matter of the charge, but also 
a personal remedy against the owner of that property, it appears 
to us, that it is not merely not premature to decide the question 
of liability on the hearing of the original suit, but that it may 
be convenient to do so. It would be premature to pass an order 
under section 90, but it would not be premature, we think, to 
determine what is the extent and nature of the liability of the 
defendant. In the case of Raj Singh v. Parmanand(') Sir Jonx 
Eves, C. J., and TYRRELL, J., held that the decree contemplated 
by section 90 can be made in a suit in which the decree for sale 
is pagsed, and it is not necessary to institute a fresh suit to 
obtain such a decree as was done in the case before us. If there 
be only one suit, it seems to be reasonable that the rights and 
liabilities of the parties should bè tetermined at the first hearing, 
which is in reality the hearing of the suit.’ The remedy pro- 
vided by section 90 is really ancillary and ought not to require 
any reconsideration of the rights and liabilities of the parties. 
In the case of Durga Dai v. Bhagwant Prasad(*), Srratanr and 
TYRRELL, JJ., held that- the decree contemplated by section 90 
is In fact an order to be obtained in execution of a decree for 
sale. 

If the Court which passed the decree for sale in this case had 
not determined the ‘question of the personal liability of the 
defendants-appellauts, we do not say that this question could 
not have been properly- decided on the hearing of an application 
under section 90. What we do say is, that that question having 
been raised before and determined by the Court which passed 
the decree for sale (as undoubtedly it was in this case, although 
the issue on the question was not framed with accuracy) and the 


(1) [1889] I. L. R., 11 ALL, 486. 
(2) [1891] I. L. R., 13 All, 356. 
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decision of that Court not having been challenged, it is not open OIvIL. 

to the plaintiff to raise ihe question in a suit instituted under 1906. 
section 90. We are supported in this view by the decision of a —— 
Bench of this Court in the case of Miller v. Digambart Debyal?). ae 
In that case a deed of mortgage of immoveable property executed v. 

in 1875 contained a convenant whereby the mortgagor made eee 


himself personally liable for payment of the mortgage debt. 
The mortgagee having become insolvent, the official assignee Stanley, C. J. 
brought a suit in which he prayed, first, for the enforcement of 
the mortgage by sale of the mortgaged property, and secondly, 
in the event of the sale-proceeds being insufficient to discharge 
the debt, for enforcement of the present covenant. The Court 
granted the former relief but refused to grant the latter on the 
ground of delay in bringing the suit-and of hardship to the 
defendant. On appeal it was held that the plaintiff was entitled 
tot join with his claim for enforcement of the mortgage, the 
further claim for enforcement of it against the person and other 
property of the defendant. In the course of his- judgment, 
STRAIGHT, J., observed: “In the present case the mortgagee did, 
as he was entitled to under the mortgage, claim a declaration to 
the effect that in the event of the sale of the mortgaged property 
not pru:luciug au anount sufficient to pay the mortgage debt, 
he would ba entitled to proceed against the mortgagor in respect 
of her other property. Having claimed this relief-a question 
arose in issue between the plaintiff and the defendant on the point, 
and that question has in fact been determined by the learned — 
Judge, and consequently the plaintff’s suit in that respect must 
‘be considered as finally decided. I have no hesitation in saying 
that if hereafter the plaintiff came and asked a Court to give 
him the decree mentioned in section 90 of the Transfer of Pro- 
perty Act, he could be successfully met by the plea of ves judi- 
cata. Now it is said for the respondent that because section 88 
of the Transfer of Property Act contemplates a suit for sale, and 
this being a suit for sale, any other right of the mortgagee is 
excluded from determination by the Court because he has put it 
out of the Court’s power to determine such right by asking for 
sale of the mortgaged property. I think the plaintiff was entitled 
to seek his further relief, arid that the relief ought to have been 
granted to him because it was the outcome of the specific covenant 
on the part of the mortgagor in the mortgage-deed.” Manson, J., 
expressed his concurrence in everything that had fallen from 
Srratcat, J. In their judgment in Musahib Zaman Khan v. 
(3) [1890] 10 A. W. N., 142. 
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Inayat-wllah, Enar, O. J. and Brar, J., do not express disap- 
proval of this decision. In reference to it they say, “ There is 
nothing to prevent the plaintiff asking for such a relief (that 
is, the further relief), the only question is, at what period of the 
suit has the Court power to grant relief against non-hypothecated 
property.” l 

Tt was further contended on behalf of the respondent that the 
issue and finding upon the question of personal liability was not 
embodied in the decree, and consequently the question was not 


_ ves judicata. The answer to this is to be found in the judgment 
“of the Full Bench in the case of Jamatt-un-nissa v. Latif-un- 
= nessa (?), in which it was held that “if in the judgment, of which 


the decree is the formal expression, findings have been recorded 
upou some issue against ‘the party in whose favour the decree is, 
and: that party desires to have formal effect given to the findings 
by the decree so as to allow of his filing objections thereto 
under section 561 of the Code or of appealing therefrom under 
section 540, he must take steps under section 206 to have the 
(lecree properly brought into conformity with the judgment, and 
that if he fails to take this course, the decree, though in general 
terms, will stand good as finally deciding the issues raised by 
the pleadings upon which the ultimate determination of the 


_ cause and the decree itself rested.” As we have pointed out, 


the plaintiff-respondent did not challenge the finding upon the 
question of the personal liability of the defendants-appellants 
in the original suit. We may further point that the institution 
of a separate suit for the purpose of obtaining the relief claimed 
by the plaintiff under section 90 was unnecessary and improper. 
An application under section 90 in the suit only was necessary. 

For these reasons we allow the appeal, set aside the decree of 
the learned Judge of this Court and also the decree of the lower 
appellate Court, and restore the decree of the Court of- first 
instance with costs in all Courts, including fees in this Court on 
the higher scale. . 

I. 8. Appeal decreed. 

(1) [1885] LL R., 7 ALL, 608. 
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PEMRAJ 
versus , 
UMRAO SINGH ann orners. * 
Pre-emption—Bhai karibi ekjaddi—plaintiff a relation. 


Where a wajib-ul-arz gave aright of pre-emption to a karibi ekjaddi 
hissedar, held that a co-sharer who was related to the vendor through a 
female was not such a hissedar. The jadd must be found in his own father’s 
stock and not in the stock of his mother. Chattar Singh v. Kalyan Singh, 
20 A. W.N., 188 followed. 


_ SECOND APPEAL against the decree [March 16, 1904] of Babu 
B. C. Chakarbutty, Officiating Subordinate Judge of Meerut, 
modifying the decree of Pandit Suraj Narain, Alunsif of Meerut. 


Suit for pre-emption. 

The question in this appeal was whether the plaintiff-appellaut 
was a “ bhai karibi ekjaddi” within the meaning of the wajib-ul- 
arz. The following pedigree will show the relationship between 
the plaintiff and the vendor :— 


te rn a i a AYN RL ft 


( \ 
Mayaram. i Roop Ram. 
7 Ganga Ram. 
Dewan. a 
Daughter. Maray. 
vendor, defendant. 
Umrao Singh, 
plaintif. 


On July, 17, 1901, Maray sold to delnini No. 2 who was a 
stranger to the Glee the property in dispute. The plaintiff- 
_ respondent, Umrao Singh, claimed the property by right of 
pre-emption under the wajzb-wl-arz, which ran as follows :— 

“ Custom as to right of pre-emption :—Livery co-sharer has a right to transfer 
his haqrat by sale, firstly, to bhai haqiqi (own brother), then to karibi ekjaddi, at 
a proper price. If the transferee fixes a fictitious price to deprive his hissadaran 
karibi, then it will be decided by arbitration, and if the property is not purchased 
at the price fixed by the AOE the owner will be entitled to sell it to a 
stranger.” 

TBA No. 537 of 1904. 
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The Courts below held that the plaintiff-respondent was a 
karibi ekjaddi within the meaning of the wajtb-ul-arz, relying 
upon l 

Khuman Singh v. Hardai, [1888] I. L. R., 11 AL, 41 F. B. 

The defendant-vendee appealed. 

Baldev Ram Dave (with him Sundar Lal), for the appellant, 
contended that the ruling relied upon by the Courts below gave 
elfect to the meaning of the words “karibi” only, and the 
Courts below have overlooked the word “ ekjaddt,” which 
governed the word karibi. The word “ekjaddi” has been 
construed to mean persons descendants from a common ancestor 
through the male line. Vaide 

Chattar Singh v. Kalyan Singh, [1900] 20 A. W. N., 188, 
in which Mr. Justice Bonerrr followed the ruling in an un- 
reported case in 

Baldeo Sahay v. Nawal Singh, F. A. F. O. 80 of 1892. 

Gobind Prasad, for the respondent, submitted that Mr. Justice 
HENDERSON in delivering his judgment in 

Chhatar Singh v. Kalyan Singh, [1900] 20 A. W. N., 188, 
expressed a doubt as to the correctness of the ruling in the 
unreported case. The word ekjaddt had a general import 


‘meaning a descendant of the same stock whether related through 


amale or a female. In any event, the plaintiff came within 
the category of “hissedar karibi.” <A similar wajib-ul-arz had 
been construed to include such a person as the plaintiff, as 
one having a preferential right against a stranger. 

Sabir Ali v. Yad Ram, [1887] I. L. R., 9 All., 660. 

Baldev Ram Dave was heard in reply. 

The following judgment was delivered by | 

Rrowarps, J.—This is a suit for pre-emption and the appeal 
is on behalf of the defendant, the vendee, on the ground that 
the plaintiff has no right to preempt. So far as the present 
appeal is concerned, the facts are admitted. The plaintiff and 
the defendants vendees, are descended from a common ancestor 
in the ordinary sense, but the plaintiff so traces his descent 
through his mother. The defendant is a complete stranger. 
The custom according to the wajih-ul-arz is given as follows :— 
“ Every co-sharer has a right to transfer his zamindari property 
by sale, firstly, to bhai hakiki, then to karibi ekjaddi, at a proper 
price. If the transferee fixes a fictitious price to deprive hissa- 
daran karibi, then it will be decided by arbitration and if the 
property is not purchased at the price fixed by the arbitrators the 
owner will be entitled to sell to a stranger.’ 
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Both parties have admitted that these are the terms of the 
wajib-ul-arz. In my opinion this gives no right of pre-emption 
to any person other than bhat hakiki and karibt ekjaddi. The 
plaintiff is clearly not bhar hakiki -aud the only question is whe- 
ther or not he is karibi ekjaddi. In F. A. F. O. 80 of 1892, 
Lala Baldeo Sahat and another v. Nawal Singh and Kalyan, 
it was decided by TYRRELL and’ BLAIR, JJ., that the add of a 
plaintiff (who claimed by virtue of his descent through the female 
line) must be found in his own father’s stock and not ir the 
stock of his mother. In the case of Chattar Singh v. Kalyan 
Singh(?), Burxirr and Henperson, JJ., followed the case to 
which I have just referred. The only evidence of the custom 
is the record in the wwajib-ul-arz, in construing which the 
lower Courts have not taken into consideration the words 
“ ekjaddi.” The decisions mentioned are binding upon me, and 
accordingly I must allow the appeal and set aside the judgment 
of both the Courts below, and order that the suit of the plaintiff 
be dismissed. Inasmuch as my decision is based on the 
above rulings to which the attention of the lower Courts do not 
appear to have been called, I direct that the parties do abide 
their own costs of this appeal. 

The defendant will have his costs in the lower Courts. 


D. Appeal decreed. 
(1) [1900]20 A. W. N., 188. 





WALLULLAH AND ANOTHER 
VETSUE 


DURGA PRASAD AND ANOTHER.* 


Court Fees Act—-(VII of 1870)—Article 17, clause VI,—Suit for partition 
l and possession—ad valorem fee. 

in determining what the Court-fee should be, regard must be had to 
the allegations of the plaintiff in his plaint and to the relief ee apart 
altogether from evidence. 

Where the plaintiff sued to establish his. title to a share in the property 
and to recover possession of that share and added a claim for partition’; 
held that the Court-fee payable was not the fee payable under article 17, 
clause VI of schedule IT of the Court Fees Act, but an advalorem fee on 
the value of the share. Kirty Churn v. Annarth Nath, I. L. R., 8 Cal., 757 

` and Balvant Ganesh v. Nana Chintamon, IL. L. R., 18 Bom., 209 followed. 


Plaintiff in this case-sought partition of an undivided property 
and paid-a Court-fee of ten Rupees. The defendant, among 
°F, A, F. O. 97 of 1905. 
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other defences, raised the question of Court-fee being insufficient. 
He alleged himself to be in sole possession of the property 
adversely to the plaintiff and urged that plaintiff should pay an 
ad valorem Court-fee. The Court of first instance, the Subordi- 
nate Judge of Agra, framed an issue as to who was In possession 
of the property and as to whether the Court-fee of Rupees ten 
was sufficient. On recording evidence on this issue he found 
that plaintiff was not in possession of any portion of the property, 
and consequently ordered him to pay full Court-fees, On 
plaintiff's refusal to pay, the suit was dismissed under section 54 
of the Code of Civil Procedure. On appeal, the District Judge 
reversed the decree of the Munsif and remanded the case for 
trial on the merits, holding that it was immaterial whether the 
plaintiff was in possession of any portion of the property or not. 
Against this order of remand, defendant appealed to the High 
Court. 


Balaram Chandra Mukerji (for Satish Chandra Banerji), for 
the appellant. 

Sarat Chandra Chaudhri, for J. N. Chaudri), for respon- 
dent. 

The judgment of the Court was delivered by 


Riowarps, J.—This appeal arises in a suit which was brought 
by the plaintiff to recover possession of a one-third share in 


certain house property. The Court of first instance was of 


opinion that the Court-fee paid was insufficient, and after allowing 


‘the plaintiff time-to make good the deficiency, rejected the plaint 


on the plaintiffs refusal to make good the fee. The lower 
appellate Court reversed the order of the Court of first instance, 
and remanded the case for disposal on the merits. From this 
order the present appeal is taken. The lower appellate Court 
was of opinion that the suit was really a suit for partition and 
nothing more, and that in that case the Court-fee was the fee of 
Rs. 10 which was duly paid. We also think that if the suit 
were merely `a suit for partition, this decision would be quite 
right. We also agree with the: lower appellate Court that in 
determining what the Court-fee should be, regard must be had 
to the allegations of the plaintiff in his plaint and to the relief 
sought, apart altogether from evidence. We accordingly have 
considered the plaint in the present case, and, after a perusal of 
it we are clearly of opinion that the suit was in fact a suit to 
establish the plaintiff's title to a one-third share in the property 
and to recover possession of the same, a claim for partition being 
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added to make the relief sought effectual. This being so, the 
Court- fee was not the fee of Rs. 10 payable under article 17, 
clause VI of schedule II of the Court Fees Act; but it should have 
been an ad valorem fee on the value of the share. In the case of 
Kirty Churn Mitter v. Annarth Nath DebO@) Sir Richard GARTH, 
Chief Justice, says :—“ If the plaintiff’s suit had been to recover 
possession of, or establish his title to the share which he claims 
in, the property, he must have paid an ad valorem stamp.fee on 
the value of the share.” He then goes on to say that in the case 
before him the plaintiff merely claimed partition, or, in other 
words, to “change the form of his enjoyment” of the property, 
and article 17, clause VI of schedule II applied. The same view 
was taken in the case of Balvant Ganesh v. Nana Chintamon(*), 
We accordingly consider that the decision of the Court of first 
instance was right, and that the order of that Court must be 
restored. We allow the appeal, set aside the order of the lower 
appellate Court and restore that of the Court of first instance 
with costs in all Courts. 


B. 0. M. - Appeal decreed. 
(1) [1882] L L. R., 8 Cal, 757. 
(2) [1894] I. L. R., 18 Bom., 209. 





GORAKH SINGH 
VETSUS 
SIDH GOPAL AND anorner.® 

Code of Civil Procedure (Act XIV of 1882), sections 214, 266 clause (k)— 

- deeres for pre-emption—attachment property by decree-holder of the 

successful pre-emptor prior to sale illegal—Contingent right. 

' Where a suit for pre-emption is decreed, but prior to acquisition of the 
property by the pre-emptor a decree-holder of his attaches the property 
and it is subsequently sold, held, that what the decree-holder of the pre- 

“ emptor attached is a contingent interest not liable to attachment under 
the provisions of section 266, clause (k), Code of Civil Procedure, and 
that the subsequent acquisition of the property will not validate the 
attachment. 

EXECUTION SECOND APPEAL against the decree of L. MARSHALL, 

Eso., District Judge of Ghazipur, affirming a decree of Maulvi 
Saiyad Muhammad Tajammul Husain, Subordinate Judge. 


Application for execution of decree. 
The facts of the case sufficiently appear from the judgment 


of the Court. Shortly they are as follows:—The judgment- 
tE. 8. A. No. 18 of 1905. 
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debtor obtained a decree for pre-emption conditional on his 
paying the money within a certain time. Before he had depo- 
sited the money, his decree-holders attached the property as his. 
Subsequent to this attachment he deposited the money. The 
Courts below held that the attachment was valid. 

Judgment-debtor appealed. 

G. W. Dillon, for the appellant, submitted that section 266, 
Code of Civil Procedure, did not authorise the attachment of a 
possible of contingent interest, cf. clause (k) of that section. A 
pre-emption decree would not come under the definition of 
saleable property, because the decree-holder could not sell it 
privately. 

Iswar Saran (for Malaviya), for the respondents, submitted that 


the pre-emptor having subsequently paid the money and got 


possession, the attachment became a valid attachment and the 


- property could be sold. 


The judgment of the Court was delivered by 

Kyox, J.—This appeal must succeed. On the 22nd January, 
1904, the appellant, Gorakh Singh, obtained a decree for pre- 
emption of a certain property in the usual form, that is, condi- 
tional on his paying a sum of Rs. 1,500 within one month, but 
if the money was not paid, the sult was to stand dismissed with 
costs. Five days-afterwards, viz., on 26th January, 1904, and 
before Gorakh Singh had acquired the property, the respondents 
applied to attach the property, which had formed the subject 
of the pre-emption swt, as being the property, of the present 
appellant, and, on the 27th of the same month, the Court passed 
an order for attachment. The property which Sidh Gopal 
sought to attach” was not, on the 27th January, 1904, the pro- 
perty of Gorakh Singh. On the date on which the order of 
attachment was passed he had nothing but a contingent interest 
in it, which, under the provisions of section 266, clause (k) of 
the Code of Civil Procedure, was not liable to attachment. 

The fact that he afterwards acquired the property would not, 
in our opinion validate the order of attachment. We allow the 
appeal, set aside the order of both the Courts below and dismiss 
so much of the application of the respondents as refers to the 
attachment and sale of the property mentioned above. The 
appellant will get his costs in all Courts. 

J, BLL Appeal allowed, 
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SHIAM SUNDAR LAL 
) versus 
BHAIRON SINGH anp orgers.* 

Code of Civil Procedure (Act XIV of 1882), sections 506, 528—Refer- 
ence to arbitration—application to appoint another arbitrator rejected 
—award—objections to award on the ground of misconduct of arbi- 
trator overruled—decree jinal—no appeal. 

Where upon a reference to arbitration under section 506 of the Code 
of Civil Procedure, an application is made for the appointment of another 


person as arbitrator on the ground that such person is a friend ’ 


of the other party and the application is rejected as premature and 
also objections to his award on the score of misconduct are heard and 
overruled, and a decree is made in accordance with the award. Held, no 
appegl lies from such decree. 
A party who has agreed to an arbitration and selected an arbitrator 
~ cannot ask the Court to appoint another’ arbitrator. It is only under 
section 510 of the Code of Civil Procedure that a Court can appoint a 
new arbitrator. Halimbhai Karimbhai v. Shanker Sai and others, I. L. R. 
10 Bom., 381 referred to. 
First APPEAL against the decree of Babu Prag Das, Subordi- 


nate Judge of Bareilly. 
Suit for declaration of right. 


The facts material for the purposes of the report sufficiently 
appear from the judgment of the Court. 


Sarat Chandra Chaudhri (for J. N. Chaudri), for the respon- 
dents, raised a preliminary objection to the effect that the Lower 
Court having decided the question of his conduct and passed a 
decree in accordance with the award, no appeal lay under seotioi 
522, Civil Procedure Code. He relied on 

Ibrahim Ali v. Mohsim Ali, [1896] I. L. R., 18 AlL, 422 (F. B.) 
Ghulam Khan v. Muhammad Hasan, [1901] I. L. R., 29 Cal., 167 (P. C.) 

M. L. Agarwala (with him B. E. O'Conor), for the appellant, 
submitted that the appellant having, after the order of refer- 
ence but'before the papers had reached the arbitrator, and he 
became seized of the case, come to know that the arbitrator was a 
friend of the plaintiff, and having informed the Court .of that 
fact, there was no reference at all 

He relied on 

(1) Pestonjee ENTE v. D. Manockjee & Oo., PR 18 W. R. (P. C.) 


p. ol. 
(2) Nainsukh Rai v. Umadai, [1884] I. L. R., 7 AlL, 273. 


* F. A. No. 39 of 1904. 
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Civi, The judgment of the Court was delivered by 
1906. Kxox, J.—A preliminary objection is taken to the hearing of 
re this appeal on the ground that under section 522 of the Code of 


Soraw SUNDAR 


ta, Civil Procedure no appeal lies. On the 10th July, 1903, the 
the parties to the suit, out of which this appeal has arisen, applied 
under section 506 of the Code of Civil Procedure, that the 
Knoz, J. matters in difference between them might be referred to the 
= arbitration of Babu Lalta Prasad, a Vakil of the High Court, and 
the Court made the order of reference prayed for. On the 14th 
July, the present appellant put in an application to the effect 
that since he had with the consent of the plaintiff appointed 
Babu Lalta Prasad arbitrator, he had come to know that the said 
Babu Lalta Prasad was a friend and class-fellow of one of the 
plaintiffs, Babu Bhairon Prasad Singh. He accordingly prayed 
that some person other than ‘Lalta Prasad might be appointed 
arbitrator by the Court. The learned Subordinate Judge refused 
the application on the ground that no section of the Code of Civil 
Procedure was applicable to the circumstances, and that it was 
premature. The arbitrator delivered his award within the time 
appointed. Two objections were urged by the present appellant 
to the award, one on the ground of the arbitrator’s misconduct 
in refusing to summon and to examine certain witnesses; the 
other, on the ground of his partiality in allowing the plaintiff 
half of his claim on evidence which did not support the finding. 
The learned Subordinate Judge considered these objections and 
overruled them. Ultimately he pronounced a decree in accord- 
ance with the award. In our opinion the preliminary objection 
must succeed. The learned counsel for the appellant urged that 
there was in fact no submission to arbitration on the part of his 
client and referred us to certain rulings to the effect that on good 
cause shown, a party to a reference to arbitration may withdraw 
therefrom. No ruling was shown to us to support the view that 
a party who had agreed to an arbitration and selected an. arbitra- 
tor, could ask the Court to appoint another arbitrator. Itis only 
under section 510 of the Code of Civil Procedure that a Court can 
appoint a new arbitrator. The ruling of Halimbhar Karimbhatz v. 
Shanker Sai and othera('), is in point and against the appellant. 
We sustain the preliminary objection and dismiss the appeal with 
costs, which will in this Court include fees on the higher scale. 


J. B. L. Appeal dismissed. 


v, 
BHAIRON SiNGH. 





(1) [1885] I. L. R., 10 Bom., 381. 
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GANGA RAM AND OTHERS 
DEVSUS 


MIHIN LAL* 


Misdescription—Major sued as minor—no fraud or collusion of guardian 
established knowledge of suit—Suit to recover father’s debts—Immo- 
rulity of debt not pleaded—Second suit not maintainable to set aside 
decree passed against the major as minor. 


A major defendant was sued as a minor through his mother for the 
debts of his father. The suit was decreed. He brought this suit for 
declaration that he was not bound by the decree passed against him as a 
minor, Inasmuch as his mother did not properly defend the suit and 
that he was not aware of the decree which was passed against him. 
There was no allegation that the debt was tainted with immorality. 
These allegations were found against him. It was found that he himself 
defended the suit with his mother. Held that the suit must be dismissed. 
He was a defendant to the suit and had notice of it, and if he thought 
that his interests were not properly safeguarded by his mother, he could 
have applied to have her removed. Sheorani v. Bharat Singh, I.L R., 20 
AN., 90, and Hanuman Parshad v. Muhammad Ishaq, 2 A. L. J. R., 615, 
distinguished. 

APPEAL against the decree of Shaikh Maula Bakhsh, Additional 
Subordinate Judge of Aligarh, affirming the decree of Babu 
Bankey Behari Lal, Munsif. 


Suit for a declaration that the plaintiffs share of property is 
not liable to sale in execution of a decree. The decree had been 
obtained by the appellants on 13th January, 1898, on foot of two 
mortgages executed in their favour by the respondent's father 
and his uncle on December 17th, 1874. His allegations were that 
in the previous suit which had been brought on 27th August, 1897, 
against his uncle, his mother and himself and his brothers, 
the appellants, had in collusion with his mother described him 
as minor while he really was major; that the decree had been 
passed and allowed to become final in the same way; that he 
came to know of that decree so late as 1900. Hence the suit. 
The defence was that there was no collusion between the present 
defendants and the plaintiff's mother in that suit; that the 
defendants had all along acted bone fide as to the plaintiff's age, 
and the plaintiff never in that suit set up the plea. The Munsif 
decreed the suit. The lower appellate Court confirmed that 


decree. As to collusion the finding was that the charge was 
*8. A. 574 of 1904. 
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groundless. The plaintiff, however, was found to have come of 
age in that suit, but the mother raised all the pleas that could be 
raised, and the plaintiff alone with his mother watched the suit. 
The following passage in the judgment is material: “My 


‘Impression of the evidence of witnesses is that he did jointly 


with his mother defend the claim. But that suit itself had not 
properly been filed against him. It was no suit against him 
and what he might have done conjointly with his mother, could 
not make the suit, what in really it was not, a suit framed in 
accordance with law. Anslogically the principle laid down in 
Weekly Notes, 1897, page 203, applies, and the decree passed 
against the plaintiff’s mother is not binding on him.” 

Defendants appealed. 

Sarat Chandra Chaudhri (for J. N. Chaudhri), for the appel- 
lants, contended that the suit being one which substantially 
sought the reversal of a decree on the allegations of collusion 
and fraud was barred by limitation under article 95, schedule IT 
of the Limitation Act. 

[AIKMAN, J.—Apart from that would the plaintiff have no 
right to get the decree set aside on the ground that he was no 


_ party ?] It was submitted that he was a party to the suit, 


but there was a mistake in the description. It was a case of mis- 
description ; the ‘suit had been brought against the present 
plaintiff and the’ description might be regarded as surplusage. 
He referred to 

Neilall Sahoo v. Kareem Bus, [1896] I. L. R., 23 Cal, 686. 

The case relied upon by the Courts below, 

Sheorania v. Bharat Singh, [1896] I. L. R., 20 All., 90, 
had no application to the facts of the present case. There a 
plaint was filed which had not been signed and verified by the 


‘real plaintiff and the father who had done so had shown no 


authority for the purpose. Upon the findings in this case it 
would appear that the previous suit was hotly contested and the 
plaintiff had notice, and without any other and better ground 
a decree which had heen properly passed against him ought not 
to be disturbed. There was no suggestion in the plaint of the 
debts being immoral. 

Mohan Lal Nehru (for M. M. Malaviya), for the respondent, 
submitted that the plaintiff was not bound by the acts of his 
mother and the ruling referred to by the Courts below was fully 
applicable. Ifa suit brought by the next friend of a person 
who was of age was liable to dismissal, there was no reason why 
a suit brought against such a person represented’ by a person 
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with no authority should not be dismissed. He relied on 

Hanuman v. Muhammad Ishaq, [1905] 2 A. L. J. R., 615. 

Sarat Chandra Chaudhri was not heard in reply. 

The judgment of the Court was delivered by 

Kwox, J.—This second appeal arises out of a suit brought 
by one Mihin Lal, who is respondent here, for a declaration that 
his share in certain property, which had been mortgaged by 
his father and uncle, was not liable to sale in execution of a 
decree obtained upon the mortgages. The suit was instituted 
after the death of the plaintiffs father. The plaintiff was made 
a defendant to the suit, which was instituted on the 27th August, 
1897. In the plaint in that suit, Mihin Lal was described as a 
minor, and his mother, Musammat Mohni, who had been his 
certificated guardian, was appointed guardian ad litem. It is 
found that Mihin Lal had attained majority just one fortnight 
before the suit was instituted. In the plaint in the present suit 
Mihin Lal throughout alleges that his mother had colluded with 
the appellants and had allowed the decree to pass, and owing to 
collusion did not appeal from it. He further alleges that he 
did not come to know of the decree which was passed on the 
13th of January, 1898, until the 26th of November, 1900, when 
the sale notification was issued. All these allegations are found 
to be false, and it is further found that jointly with his mother 
he defended the claim. The lower appellate Court relies upon 
the decision of this Court in Sheorania v. Bharat Singh(’) and 
the learned Vakil for the respondent relies farther upon the case, 
Hanuman Parshad v. Muhammad Ishaq(*) to be found in the 
second volume of the Allahabad Law Journal, page 615. Both 
of these cases are clearly distinguishable from the present case. 
In our opinion the plaintiff's suit ought to have been dismissed. 
His allegations of collusion and as to the date when he came to 
know of the passing of the decree have been found to be false. 
He was a defendant to the original suit. He undoubtedly had 
notice of it and if he thought that his interests were not properly 
safe guarded by his mother, he could have applied to have her 
removed to be allowed to defend the suit. He stood by and did 
not do so. There is no allegation that the debt was tainted 
with immorality. On these grounds we think that this appeal 
must succeed. We set aside the decrees of the Courts below 
and we dismiss the plaintiff's claim with costs in all Courts. 
The costs in this Court will include fees on the higher scale. 


J. B. L. Appeal decreed. 
(1) {1897] I. L. R., 20 AlL, 90. 


(2) [1905] 2 A. L. J. R., 616. 
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MULAI SINGH 
VErEUS 
KING-EMPEROR. 
Penal Code, section 47 1—copy of forged document—use of. 

Where a person took copies of forged documents and put these copies 
forward as evidence in support of his title, held that this was a use by him 

of forged documents. l 
CRIMINAL APPEAL against an order of S. R. Daniel, Esq., Sessions 

Judge of Azamgarh. 


The material facts appear from the judgment. 
Muhammad Ishaq, for the appellant. 


Government pleader (L. M. Banerjee), for the Crown. 


The following judgment was delivered by 


AIKMAN, J.—The appellant, Mulai Singh, has been convicted of 
fraudulently and dishonestly using as genuine certain Khasras 
which he knew or had reason to believe to be forged and has 
been sentenced under section 471, read with -section 466 of 
the Indian Penal Code, to two years’ rigorous imprisonment. 
It appears that appellant, Mula: Singh, was defendant to a 
suit in Civil Court instituted by one Balak, for the value of 
the produce of three mangoo trees said to be. misappropriated 
by accused and his uncle. The accused claimed the trees as his, 
and in proof of his title put im certified copies of the village 
Khasras for years 1293, 1294, 1295, 1301, and 1302 Faslis. These 
certified copies had an entry to the effect that the trees in dispute 
were in those years in possession of one Biseswar Singh who was 
the appellant’s grandfather. The Munsif came to the conclusion 
that entries in Khasra were forgeries and instituted a criminal 
prosecution against the appellant, which has resulted as stated. 
At the outset of .this judgment the learned Vakil, who appears for 
appellant, has argued that as the copies filed by the accused were 
correct copies of the Khasras, no offence under section 471, was 
committed by his client. He was charged not with dishonest use 
of forged copies but with dishonest use of forged Khasras. The 
learned Vakil has not disputed the finding of the Court below 


_ that the entries in the Khasras relied upon by the appellant are 


interpolations, and as to this there cannot, I think, be any 
` *Or, A. 1000 of 1905, 
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reasonable doubt that the entries in the Khasras are forgeries, CRIMINAL. 
The appellant took copies of these forged entries’and put those 1908. 
copies forward as evidence in support of his defence. :I lave ae 

no hesitation in holding that this was a use by him of the forged aa Nae 
document. It wasfurther argued. on the appellant’s behalf that K:ixo- Eurenor. 
there was nothing to show that he knew or had reason to believe 








eck ; dAtkman, J. 
that the Khasras were forgeries. In my opinion the evidence on i “nis 
record is sufficient to show that he must have known the Khasra 
entries were forged. Itis proved that the trees were never in 
Biseswar Singh’s possession, and the accused must have known, 
therefore, that the entries were forged and had been made by 
some one to support the defence he set up to the suit. It follows 
from this finding that his use of the Khasras was a dishonest 

_use, I find no ground for interference, and I dismiss the appeal. 
Appeal dismissed. 
- KOUNSHILLA KUAR Crvit. 
versus 1908. 
tony 
GOPAL PRASAD AND oTHErs.* Feb. 15, 16. 


Limitation Act—(XV of 1877)—Articles 10 and 120—pre-emption—phy- STANLEY, C. J. 
sical posssssion—foreslosure deeree—passed in lifetime of husband— PURIEE, J. 
sutt by widow—marntainabtlity of —right of pre-emplion—not dead. 


Article 120 and not article 10 of the Second Schedule to the Limitation 
Act applies to a suit for pre-emption in which the property sought to be 
pre-empted, was in the possession of tenants. Batul Begam v. Munsur 
Ali Khan, L L. R., 24 All, £7 followed. The words ‘ physical possession ’ 
in article 10 of the second schedule to the Limitation Act mean ‘ personal 
and immediate possession.’ 

The right of pre-emption is a right which is incident to or arises out of 
the ownership of land. z 


So long as the right of pre-emption is not barred by limitation or by 
any matter which would render it inequitable to enforce it, the owner of 
the property, in respect of which the right to pre-empt exists, can main- 
tain a suit for pre-emption, notwithstanding that he was not the owner 
at the date when the cause of action first accrued. The mere fact that 
a Hindu did not, in his lifetime, exercise the right of pre-emption, does 
not preclude his widow, on her succeeding to the estate, from exercising 
the option given to co-sharers to preempt. Muhammad Yusuf Ali 
Khan v. Dal Kuar, I. L. R., 20 All, 148 followed. 


First APPEAL from a decree of Babu Bipin Behari “Mukerji, 
Subordinate Judge of Cawnpore. 
*F, A. 80 of 1904. 
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Suit for pre-mption. 

One Chandrika Prasad was a co-sharer in the village in which 
the property in dispute was situated. The property in dispute 
was mortgaged to certain defendants who obtained a decree for 
foreclosure on the 21st May, 1897. ‘The decree was made abso- 
Inteon the llth of March, 1898. The mortgagee obtained 
possession in June, 1898. The present suit was instituted on 
the Ist June, 1903, by Musammat Kausilla Kuar, the widow 
of Chandrika Prasad, more than one year after the decree for 
foreclosure. The suit was dismissed upon the grounds that the 
right of pre-emption was a personal right and died with Chand- 
rika Prasad, and that the claim was barred by limitation. — 


` Plaintiff appealed. 


Sundarlal, for the appellant, submitted that article 120 of the 
Limitation Act was applicable to the present case and not 
article 10. 

Ali Abbas v. Kalka Prashad, [1822] I. L. R., 14 All, 405. 

Article 10 only applied to cases where a private sale deed was 
executed and the property was capable of physical possession ; 
article 120 applied to other cases. Where land was in possession 
of tenants it was not capable of plrysical possession. 

Batul Begam v. Mansur Ali Khan, [1898] I. L. R., 20 Al., 315. 

Batul Begam v. Mansur Ali, [1901] L L. B., 24 AlL, 17 P. C. 

Muhammad Yusuf Ali v. Dal Kuar, [1897]L_L. R., 20 AIL, 148. 

The rule that the right of pre-emption did not devolve upon 
heirs was the rile of Muhammadan Law and did not apply to 
cases under the wajib-ul-arz. The widow eould, therefore, sue 
for pre-eniption. 

Muhammad Husain v. Niamat-un-nigsa, [1897] I. L. B., 20 AN., 88. 


A. H.C. Hamilton (with him Satya Chandra Mukerji and 
Vikrmajit. Singh), for the respondent, contended that the right 
was a personal right and did not devolve upon the widow. 


She could sue only if he were a co-sharer at the time of sale. 
Sheo Narain v Hira [1885] I. L. R., 7 Al, 635, F..B. i 


The right of pre-emption was a right to claim property of 
another, and that right did not ripen until it was made. ‘It was 
not a vested right. 

Sakina Bibi v. Amiran, [1888] I. L. R., 10 All, 472. 

On the question of limitation he submittal that article 10 
applied. Physical possession meant not only a mere right to 
receive rent from the lambardar, but the definite ownership of 
the land coupled with the power of ejecting tenants. 

Batul Begam v. Mansur Als, [1901] I. L. R., 24 All, 17. 
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Sundarlal in reply. Crvin. 
The judgment of the Court was delivered by 1906. 
STANLEY, C. J.—This appeal arises out of a suit for pre- ea 

í À : ; ` KOUNSHILLA 
emption. The pre-emptive property consists of shares in two Kain 


villages which were the subject of a foreclosure decree of the 
Z1st of May, 1897. This decree was made absolute on the llth a 
of March, 1898. The present suit was brought by the plamtiff- Stanley, C. J. 
appellant, Musammat Kounshilla Kuar, the widow of one Chand- 
rika Prasad, to pre-empt the property, the subject-matter of 
the decree for foreclosure. Chandrika Prasad was alive when 
the foreclosure decree was passed, but died in May, 1899. 
The Court below refused to entertain the claim of the plaintiff 
on two grounds; first, on the grounds that it was barred by 
limitation, and secondly, on the ground that the plaintiff was 
not competent to maintain the suit. The contention is that 
the widow of a deceased Hindu, who was admittedly entitled 
to pre-empt but who died without pre-empting, cannot, in her 
own right or otherwise, maintain asuit for pre-emption; and 
secondly, that the rule of limitation applicable is that laid 
down in article 10 and not article 120 of the 2nd schedule to 
the Limitation Act. The Court below on these grounds dis- 
missed the suit, and from this decision the present appeal has 
been preferred. The first question which we shall deal with 
is the question of limitation. Article 10 prescribes as the 
period of limitation for enforcing aright of pre-emption, one 
year from the time “when the purchaser takes, under the sale 
sought to be impeached, physical possession of the whole of the 
property sold ; or, where the subject of a sale does not admit 
of physical possession, when the instrument of sale is registered”. 
Article 120 prescribes a period of 6 years fora suit for which 
no period of limitation is elsewhere prescribed, from the tune 
when the right to sue accrues. 

In this case it is admitted that the property, the subject- 
matter of the suit, was in the possession of tenants, and that 
there was also some shamlat held with the lands of another 
proprietor. The question of limitation governing a case of the 
kind was discussed in several cases in this High Court and 
ultimately by the Privy Council in the case of Batul Begam v. 
Mansur Ali Khan('). Their Lordships in that case affirmed 
the judgment and decree of this Court, holding that article 120 
and not article 10 applied to a casein which the property was 


in the possession of tenants, and for this reason, namely, that 
(1) [1901]I.L. R., 24 All, 17. 
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an owner could not be in physical possession of property which 
was in the occupation of tenants. Tn the course of their judg- 
ment, their Lordships say, “The word ‘physical’ is of itself 
a strong word, highly restrictive of the kind of possession indi- 
cated; and when it is found, as is pointed out by the High 
Court that the Legislature has in successive enactments about 
the limitation of such suits gone on strengthening the language 
used, first in 1859, prescribing ‘ possession,’ then in 1871, requir- 
ing ‘actual possession’, and finally in 1877, substituting the word 
‘ physical’ for ‘actual’, itis seen that the word has been very 
deliberalely chosen and for a restrictive purpose. Their, Lord- 
ships are of opinion that the High Court are right in the conclu- 
sion they have stated. Their Lordships consider that the expres- 
sion used by Sruart, ©. J., in regard to the words ‘actual 
possession’ is applicable with still more certainty to the words 
‘physical possession’ and that what is meant is a ‘ personal and 
immediate’ possession. Accordingly they held that article 10 
completely failed inasmuch as the mortgagee’s heir had no 
semblance of physical possession in the true and natural sense 
of the term, and as neither article 10 nor article 144 applied, 
admittedly article 120 did apply. In view of this decision it 
appears to us that the decision of the Court below on the question 
of limitation cannot be maintained. 

The next question is as to the competency of the plaintiff to 
maintain the suit. It has been contended before us, very ably by ` 
Mr. Hamilton, that a right of pre-emption is a purely personal right, 
and that inasmuch as Chandrika Prasad was alive at the date of 
foreclosure of the decree and did not choose to exercise his right of 
of pre-emption, that right being personal to him became exhausted, 
and his widow could not claim any right to pre-eempt. We are 
unable to accede to this argument. The right of pre-emption 
is a right which is jncident to or arises out of the ownership of 


~ land, and it seems to us that the persons, who are for the time 


being entitled to the land to which the right is incident, may 
exercise the right so long as it is not barred by limitation or by 
conduct or circumstances which would render it inequitable 
‘on their part to enforce the right. We think that, so long as 
the right is not barred by limitation or by any matter which 
would render it inequitable to enforce it, the owner of the 
property in respect of which the right to pre-empt exists can 
maintain a suit for pre-emption, notwithstanding that he` was 
not the owner at the date when the cause of action first accrued. ` 
This in fact was so decided in the case of Muhammad Yusuf Ali 
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Khan v. Dal Kuar(*). In that case a Hindu widow was entitled 
to pre-empt a sale of property inher village. She did not 
do so, however, but relinquished her claim to the share 
which gave her the right of pre-emption in favour of her 
daughter, and that daugter instituted a suit for pre-emp- 
tion. It was held by Brarr and ArkMAaN, JJ., that on general 
prinicples, the period within which the pre-emptive rights 
can be exercised is not limited by a devolution of the estate 
from one co-sharer to another co-sharer. Brarr, J., who deli- 
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vered the judgment. of the Court, observes, “I find it difficult | 


to conceive upon what principle applicable to pre-emptive 
rights, based not on Muhammadan Law but upon the wajzb-ul- 
arz, which must be taken to be the basis of the rights of the 


co-sharer, it would be.possible to justify the exclusion of a co- - 


sharer from pre-emption, to whom the widow’s life-estate has 
been relinquished, and who herself would have had plenary 
proprietary rights on the determination of the life-estate. There 
seems to be doubt that the widow had power to make a good 
and legal relinquishment. As I have already said, I cannot 
infer from.the fact that the widow took no, objection for some 
brief time before the relinquishment, that there was on her part 
air abandonment of pre-emptive. rights.” We-think that we 
should follow the rule laid down in this case; and hold that 
the mere fact that the husband of the plaintiff did not, in his 
lifetime, exercise his right of pre-emption, does not preclude 
his widow, on her succeeding to estate, from exercising the 
option given to co-sharers, in this village, to pre-empt. 

We, therefore, must allow this appeal, set aside the decree 
of the Court below,. and inasmuch as the suit was determined 
upon preliminary points, we remand the case to the Court below 
with directions that it be reinstated in the file of pending suits 
and be disposed of on the merits. Costs here and hitherto 
will abide the event. Fees in this Court to be on the higher 
scale. 


X. Appeal decreed—Cause remanded. ` 


(2) [1897] I. L. R., 20 AIL, 148. 
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NETRAPAL SINGH 
VErsUs 
-. KALYAN DAS anb orgers. * 

Lease—construction—covenant against alienation—right of re-entry. 

Where a perpetual lease contained a covenant against alienation, but 
there was no provision that on breach thereof the lessor would have a 
right of re-entry, held that in the absence of such covenant he was not 

_ entitled to possession. 
Finst Appeal against the decree of Maulvi Maula Bakhsh, 
Additional Subordinate Judge of Aligarh. 


Suit for possession of property. 


The facts of the case are as follows :—Taluka Amargarh is an 
impartible raj. In 1848, Rao Tikam Singh, the then talukadar, 
granted a perpetual lease of Nagla Chalaseni, a hamlet in that 


taluka, to his younger brother, Sheobaran Singh, for his main- 


tenance, to be held in perpetuity by him and his heirs on 
payment of an annual sum of Rs. 900. The material portion 
of the lease is as follows :—“Sheobaran Singh himself or his 


heirs shall not be competent to make a transfer by means of, 


sale or mortgage, &c., to any one and Sheobaran Singh shall be 


responsible therefor. Therefore these presents have been executed’ 


by way of a perpetual lease * * * =” After the death of 
Sheobaran Singh, his sons, Nur Singh and Balwant Singh, 
and his widow, Lachhman Kunwar, each took possession of 


one-third, and after her death, Balwant Singh took possession _ 


of her share also. Nur Singh mortgaged his $rd share to 
Gumani Ram on 21st March, 1871, for Rs. 3,000, and, again, on 
12th April, 1880, for Rs. 400. The same 4rd share was purchased 
by Dwarka Das on 2nd June, 1884, in execution of money decree 
against Nur Singh. The jrd share of Balwant Singh was also 
mortgaged to different persons under various mortgage deeds. 
The present suit was brought for recovery of possession on the 
ground that the terms of the lease had been violated. The 
Court of first instance dismissed the suit. 

Satya Chandra Mukerji (with him J. N. Chaudhri), for the 


appellant. 
Durga Charan Banerji (with him Sunda Lal and Motilal 


Nehru), for the respondent. 
* F. A. No. 48 of 1904. 
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The judgment of the Court was delivered by 

Kyox, J.—The suit, out of which this appeal has arisen, was 
brought by the appellant with the object of recovering possession 
over Nagla Chalaseni, a hamlet in taluka Amargarh. The 
propérty was, in 1848, granted in perpetual lease by the pre- 
decessors of the present appellant to a younger brother of his, 
by name Sheobaran Singh, to be held in perpetuity by him and 
his heirs on payment of an annual sum of Rs. 900. The lease 
contains a covenant against alienation by sale or mortgage. 
It is an old document, and towards the end of it a portion is 
wanting. The plaintiff's case was and is, that this portion, which 
is non-existent, contained a further stipulation that in the event 
of a transfer the lease would be forfeited and the lessor would 
have a right of reentry. The plaintiff came into Court on the 
allegation that there had been a breach of thé stipulations 
contained in the lease, and he sued both the representatives of 
Sheobaran Singh and certain transferees for possession. The 
suit has been dismissed by the Subordinate Judge, and the 
plaintiff comes here in appeal, raising again the contentions 
which he put forward in the Court below. The oral evidence 
called to prove that the lease contained a proviso for re-entry 
by the lessor on breach of the covenant against alienation is in 
our opinion worthless. We have inspected the original lease, 
and we are of opinion that it is in the highest degree improbable 
that it contained any such provision. The learned Vakil for 
the appellant admits that if the lease had no such provision, the 
case relied on by the learned Subordinate Judge, viz., Nal Madhab 
Sikdar and others v. Narottam Stkdar and others(') is against 
him. There is a later case, viz., Parmeshri and another v. Vit- 
tappa Shanhaga and another,(*) in which all the authorities are 
reviewed, and which also is clearly against the appellant. In 
the absence of any provision for re-entry, the appellant is not 
entitled to the possession of the property in suit, We dismiss 
the appeal with costs, which will in this Court include fees on 
the higher scale. l 

J. B. L. i Appeal dismissed. 

(1) [1890] I. L. R., 17 Cal, 826. (2) [1902] I. L. R., 26 Mad., 167, 
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ABADI BEGAM 
VETEUS 
MUHAMMAD ABDUL GHAFUR.* 

Res judicata— Decree, execution of —objection decided ex parte. 

Where an objection is taken tothe execution of a decree and that 
objection is dismissed ex parte and the order of dismissal is not appealed 
against, held that that objection raised in a subsequent execution 

. proceeding was res judicata. k 

Sheoraj Singh v. Kameshwar Nath, I. L. R., 24 AL., 282 followed. 

SECOND APPEAL against the order of C. D. Steel, Esq., District 
Judge of Shahjahanpur, reversing an order of Babu Bansgopal, 
Munsif of Budaun (West). 

Application for execution of decree. 


The material facts of the case and the arguments appear from ~ 
the judgment of the Court. 


Muhammad Zahur (for Abdul Raoof), for the appellant. 
Aluhammad Isliag, for the respondent. 


The judgment of the Court was delivered by 
Kxox, J.—This is a second appeal arising out of execution 


- proceedings. One Najm-ud-din got a simple money decree against 


Zamin Ali, now deceased, husband of the appellant, Musanimat * 
Abadi Begam. The date of the decree was 9th June, 1899. The 
judgment-debtor, Zamin Ali, died some time in 1900. Execution 
has been applied for against the property of Zamin Ali, now in 


. the possession of Musammat Abadi Begam. She objected that 


by consent of heirs she was in possession of the property in lieu 


_ of dower due to her by her husband. The Court of first instance 


allowed the objection. On appeal by the decree-holder the 
District Judge overruled the objection and Musammat Abadi 
Begam comes here in second appeal. There were two’ points 
urged before the lower appellate Court. The first was, that by 
reason of the dismissal of Abadi Begam’s objection on 15th 
March, 1904, “the objection that she holds mauza Bhaundi in 
lieu of her dower is res judicata.” The learned Judge decided 
this plea in favour of Musammat Abadi Begam. He held that 
the matter was not decided in a suit, and even if it were really 
*E. 8. A. No. 1281 of 1905, 
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decided at all, section 13 of the Code of Civil Procedure did uot 
apply. The second plea was, that the property in dispute had 
been attached before judgment and had been all along under 
attachment and was consequently under attachment when Musam- 
mat Abadi Begam took possession. This plea, too, the learned 
judge decided in favour of Musammat Abadi Begam. But he 
goes on to say, “ whether the attachment of 29th April, 1899, 1s 
still existing or not, it is clear that the execution of the decree 
of 10th May, 1899, has been going on all along. Abadi Begam, a 
well-known litigant, surely knew of the decree against her hus- 
band, and when, on his death, she got possession of Bhaundi with 
the assent of the other heirs, I cannot free her from collusion 
with them and acting in order to save the property from the 
decree-holder. In this I think the case differs from the case of 
Khodua Bibi v. Shah Mohammad Zahir Alam and others('). In 
that case it was held, “there is nothing whatever to show 
there was any collusion on the wife’s part.” I think the transfer 
to Abadi Begam by the other heirs of Bhaundi in lieu of her 
dower is voidable under section 53, Transfer of Property Act.” 
Although the learned Judge’s judgment is not very clear on the 
point, yet he seems to hold that there wasa dower debt due to 
‘Musammat Abadi Begam and that she got possession of the 
property in lieu thereof, from other heirs after her husband’s 
death. The finding of the learned Judge that section 53 of the 
Transfer of Property Act is applicable to the special circumstances 
of this case is impugned before us by the appellant. If it were 
= necessary to decide this point, we should have considerable 
diffculty in upholding the view taken by the learned Judge. 
But the learned Vakil for the respondent supports the decree of 
the Court below on the ground decided against him, namely, the 
present objection is barred by the rule of res judicata. He points 
out that the very objection which was put forward before the 
Munsif on the 19th April, 1904, was raised by the present 
appellant in her application of the 21st of January, 1904. The 
13th of February, 1904, was fixed for the disposal of this objection. 
The decree-holder then showed cause: Musammat Abadi Begam’s 
Vakil said that the witnesses he had expected had not come, and 
on his application the case was adjourned to the 5th March, 1904. 
The case came on again; on that date the present appellant's 
Vakil stated that the appellant was not present and that he had 
received no instructions. Thereupon the objection was dismissed 
for want of prosecution and on the ground of absence of the 
(1) [1904] 24 A. W. N., 64. 
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objector. This was followed by an order on the 10th March, 1904, 
and execution proceedings were transferred to the Collector. 
From this order of dismissal, Musammat Abadi Begam preferred 
no appeal, and it was not until the 19th April, 1904, that she came 


into Court, renewed the objection and prayed that the property 


under attachment might he released. In this petition she gives 
no explanation why she had not prosecuted her objections on 
the date fixed, viz., 5th March, 1904. The learned Vakil relies on 
the decision, Sheo Raj Singh v. Kameshwar. Nath(*). This case 
appears to us to be in point and in favour of the respondent. The 
learned Vakil for the appellant relies on the decision of Yakub 
Alt v. Dhanpat(*). That case in our opinion can clearly he 
distinguished from the present. Following the case relied on on 
behalf of the respondent we hold that the objection put in by the 
appellant in her application of the 19th April, 1904, was res judi- 
cata, and we dismiss this appeal with costs,- which will in this 
Court include fees on the higher scale. 

J. B. L. ~ ; Appeal dismissed. 
(2) [1902] I. L. R., 24 AIL, p. 282. 
(3) [1892] 12 A. W. N., 238. 





SHIB KUMAR SINGH 
l VETEUS 


SHEO PARSHAD SINGH.® 


Civil Procedure Qode (XIV of 1883), sections 282, 287—Eæxeoution- 
sale—Sale proclamation, notification of incumbrance in—righte of 
auction- purchaser—Suit on mortgage—plea of invalidity by purchaser — 
Estoppel. 


The object of specifying a mortguge in a sale proclamation is to give 
to intending purchasers all the information which it is necessary for them 
to know in respect of the property advertised for sale. The fact that a 
purchaser purchases the mortgagor’s rights at auction does not estop him, 
any more than the mortgagor himself would have been debarred, from 
questioning the fact or validity of the mortgage. 


Where property is sold subject to a mortgage under section 282, Civil 
Procedure Code, the Court, after being satisfied of the existence of the 
mortgage, sells only the judgment-debtor’s right of redemption, so that 
the purchaser does not acquire any greater rights than those of redeem- 
ing the mortgage. Where, on the other hand, notice of an alleged 
mortgage is given in the proclamation of sale under section 287, the 
Court does not decide whether the mortgage subsists or not and the 
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purchaser buys the property subject to such risks as the notice might 
_ involve. ý 

FIRST APPEAL from an order of R. D. Lyle, Esq., District Judge 
of Moradabad, reversing a decree of Pandit Girrajkishore Dutt, 
Subordinate Judge. 

Suit for sale on mortgage. 

The material facts and arguments appear from the judg- 
ment. The Judge relied, among others, upon 

Mohan Lal v. Ibn Husain, [1886] 6 A. W. N., 167. | 

Motilal Nehru (with him J. N. Chaudri and Gulzari Lal), for 
the plaintiff-appellant. 

Te) Bahadur Sapru (with him Satish Chandra Banerji, for 
whom Balaram Chandar Mukerji), for the defendant-respondent. 

The judgment of the Court was delivered by 

BANERJI, J.—This appeal arises in a suit brought by the first 
respondent for sale upon a mortgage. The appellant, who was 
defendant No. 4 in the Court below, purchased at auction in 
execution of a simple money decree the rights of the mortgagor 
in the mortgaged property. As such purchaser, he was made 
a party to the swt. He resisted the claim on the ground that 
the plaintiff's mortgage bond was fictitious and without consi- 
deration. The Court of first instance found in his favour and 
dismissed the suit. The lower appellate Court has set aside 
the decree of the Court of first instance and remanded the case 
under section 562 of the Code of Civil Procedure. From this 
order of remand the present appeal has been brought. The 
learned Judge was of opinion that the appellant was precluded 
from raising the plea that the mortgage deed was fictitious and 
without consideration for two reasons, first, that he was the legal 
representative of the mortgagor and could not for that reason 
dispute the validity of the mortgage ; secondly, that as mention 
of the plaintifi’s mortgage was made in the proclamation of sale 
issued in the execution case in which the appellant purchased 
the property, the property must be deemed to have heen sold 
subject to the mortgage, and the appellant by his auction 
purchase acquired only the right to redeem the mortgage. In 
our judgment the learned Judge has erred on both these points. 
It is true that the appellant is in one sense the legal representa- 
tive of the mortgagor, but the fact of his having purchased the 
mortgagor’s rights does not debar him, any more than the mort- 
gagor himself would have been debarred, from questioning the 
fact or validity of the mortgage. As for the second point, it is 
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clear that the Court did not sell the property subject to a mort- 
gage as contemplated by section 282 of the Code of Civil Pro-. 
cedure. All that it did was to mention in the sale proclamation 
the fact that there was an alleged mortgage on the property. It 
was not therefore incumbent on the judgment-debtor to bring 
a suit under section 283 to bave it declared that no mortgage 
existed on the property. The object of specifying the mortgage 
in the sale proclamation was to give to intending purchasers all 
the information which it was necessary for them to know in 
respect of the property advertised for sale. The fact that the 
appellant purchased the property with notice of the alleged 
mortgage does not estop him from questioning the mortgage. 
The Code of Civil Procedure clearly makes a distinction between 
a case in which property is sold subject to a mortgage ancl @ case 
in which notice of an alleged mortgage is given in the proclama- 
tion of sale. The former is provided for by section 282 and 
the latter by section 287. In the former case the Court, after 
being satisfied of the-existence of the mortgage, sells only the 
judgment-debtor’s right of redemption, so that the purchaser does 
not acquire any greater rights than those of redeeming the 
mortgage. In the latter he buys the property with notice of the 
mortgage and subject to such risks as the notice might involve. 
The Court does not decide whether the mortgage subsists or not. 
If there is in reality a subsisting mortgage, the purchaser has to 
redeem it. If, on the other hand, the mortgage specified in the 
proclamation of sale is a fictitious mortgage or did not subsist 
at the date of the sale by reason of its having been previously 
discharged by payment, the purchaser acquires the property 
free from liability for the mortgage. Any other conclusion 
might work hardship and injustice. ‘Take, for instance, the 
case of a creditor who has obtained a decree for money and has 
applied for and obtained leave to bid at the sale to be held in 


- execution of his decree, because he is aware that his debtor with 


a view to defeat and defraud him has executed a fictitious mort- 
gage of his property. If} upon his buying the property at auction 
under these circumstances, the fact of the mortgage having been 
notified at the sale be held to preclude him from proving the 
real nature of the mortgage when a suit is brought on the basis 
of it, the very object with which the mortgage was frandulently 
made would be obtained. The case of Inayat Singh v. Izzat-un- 
nissa (1), wpon which the learned Vakil for the respondent relies, 
has, in our opinion, no‘bearing on the present case. That case 

(1) [1904] I. L. R., 27 All, 97. : 
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was decided upon the particular facts of it. In our judgment 
the order of remand is erroneous. We accordingly set it aside 
and allowing the appeal with costs, remand the case to the Court 
‘below with directions to re-admit it and dispose of it according 
tolaw. Costs in this Court will include fees on the higher 
scale. - 


Appeal allowed—Cause remanded. 





JAI NARAIN AND OTHERS 
VETSUB 
MAHBUB BAKSH AND OTHERS.” 


Negotiable Instruments Act (XXVI of 1881), section 9—forged endorsements 
- endorsers a bogus firm—innocent transferee obtains no title. 


Plaintiffs were the payees of two hundis, They employed a broker to sell 
them. The broker represented to the plaintiffs that the firm of Harsahai 
Mal Kedar Nath wanted to purchase the hundis, whereupon the plaintiffs 
endorsed the hundis in favour of Harsahai Mal Kedar Nath. The broker 
then forged an endorsement from Harsahai Mal Kedar Nath in favour 
of a firm which had no existence, and again another endorsement purport- 
ing to be from this fictitious firm in favour of another which too had no 
existence. The defendants purchased in good faith and for value these 
hundis—the broker again forging an endorsement from the second ficti- 
tious firm in favour of the defendants. Upon the plaintiffs, the payees, 
suing for money, held that they were entitled to succeed, even though 
‘the defendants were transferees in good faith and for consideration. 
Section 9 of the Negotiable Instruments Act contemplates a person who 
is the payee or endorsee of an instrument. There isa distinction between 
the case of a bona fide purchaser for value who acquires a defective title to 
a negotiable instrument and a purchaser who acquires no title whatever. 
Hunsraj Purmanand v. Ruttonjt Walji, I. L. R., 24 Bom., 65 followed. 
Arnold v. Oheque Bank, L. R., 1 O. P., 578, referred to. 


SECOND APPEAL against a decree of Babu Nilmadhab Ray, 
Judge of Small Cause Court, exercising the powers of the Subordi- 
nate Judge of Cawnpore, reversing a decree of Pandit Bishambar 
Nath, Munsit. l i l 

Suit for money. 


The facts of the case were as follows :— 


The plaintiffs employed a broker, named Kunji Lal, who was 
also a defendant to the present case, to sell two Hundis. He 
represented to them that a firm styled Harsahai Mal Kedar Nath, 
wanted to purchase the Hundis. The plaintiffs, thereupon, 

> a *9. A. 624 of 1904, - 
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Oivit. endorsed the Hundis in favour of Harsahai Mal Kedar Nath.. 


1908. Kunji Lal forged an endorsement purporting to be an endorse- 
TE ment from Harsahai Mal Kedar Nath in favour of a firm which 
Jal NARAIN 


e had no existence and then again to'another firm which did not 
Mangus Baxss. exist and then from this firm in favour of the defendants. The 

ae defendants in good faith purchased the Hundis and sent its price 
through their servant who was taken to a shop and made to pay 
the money. They received the money from the drawee. It subse- 
quently appeared that the intermediate endorsers were not in 
existence. The plaintiffs brought the present suit for recovery 
of money from. the defendants. The Court of first instance 
decreed the claim in part, but the lower appellate Court dis- 
missed it. 


Plaintifis appealed. 


Sundar Lal (with him M. M. Malaviya), for the appellant, sub- 
mitted that the defendants were not the holders in ctue course, 
and therefore could not recover the money from the drawees. 
The endorsements in théir favour being endorsements from firms 
which did not exist, they acquired no title. No title can þe 
acquired under a forged instrument. 

Arnold v. Cheque Bank, [1876] L. R., 1 C. P. 578. 

Hunsraj v. Ruttonji, [1899] 1. L. R., 24 Bom., 85. 

[SraxnLer, C. J.-—Why did you not sue the drawees ?] 

The drawees having paid to a genuine firm were discharged. 


Mohan Lal Nehru (for Motilal Nehru), for the respondents, 
submitted that the defendants having acted in good faith and 
being purchasers for consideration, were holders in due course 
and were not liable to the plaintifs under section 58 of the 
Negotiable Instruments Act. A ‘holder in due course could 
recover the money on an instrument when the instrument was 
obtained from a holder by means of an offence or fraud. 


- [Bourxitt, J—The Hundis were not obtained by means of 
an offence in this case, but the plaintiffs gave it to Kunji Lal for 
sale. | i l 
The offence was the misrepresentation that Harsahai Mal 
Kedar Nath wanted to purchase the Hundis. The whole thing 
turned upon the meaning of ‘holder in due course.’ This was 
defined in section 9 of the Negotiable Instruments Act. Under 
that section if the defendants lad no reason to suspect that there 
was any defect in the title of the endorsers, they would be holders 
in due course, That was a question of fact and was found in 
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favour of the defendants. Kunji Lal was plaintiffs’ agent for sale 
of the Hundis in suit. The plaintiffs should suffer the loss. 


Sundar Lal was not heard in reply. 


The judgment of the Court was delivered by 

STANLEY, ©. J.—This second appeal arises under the following 
circumstances :—The plaintiffs are the payees of two Hundis 
which were made payable at Caleutta. They employed a broker, 
named Kunji Lal, to sell these Hundis, and Kunji Lal, in accord- 
ance with these instructions, purported to have effected a sale 
with the firm of Harsahai Mal Kedar Nath, to whom the Hundis 
were endorsed, on the representation that this firm had purchased 
them. Then the broker, Kunji Lal, forged two further endorse- 
ments on the Hundis purporting to have been made by the firm 
of Harsahai Mal Kedar Nath to a firm which had no existence, 
viz., the firm of Kedar Nath and Chandu Lal, and a further 
endorsement from this firm to another firm which also had no 
existence, viz., the firm of Bhola Nath and Moti Ram. Kunji 
Lal then went to the defendants 1 and 2 and offered the Hundis 
to them for sale and sold them, representing that the endorse- 


ments upon them were correct. The defendants accepting his - 


word as to the genuineness of the endorsemants, purchased the 
Hundis and sent Rs. 700, portion of the price, to Bhola Nath 
Moti Ram, the supposed endorsers. Then the plaintifis, after 
requiring payments of the Hundis without effect and making 
enquiry, brought the present suil against the defendants, includ- 
ing the broker, Kunji Lal, for recovery of the amount due on the 
Hundis. The plaintiffs endeavoured to stop payment of the 
Hundis, but were too late. 

The Court of first instance decreed the claim in part; but 
upon appeal the lower appellate Court reversed the decree on 
the ground that the defendants 1 and 2 were the holders of the 
Hundis in due course, within the meaning of section 9 of the 
Negotiable Instruments Act, and that they had no sufficient 
cause tq believe that any defect existed in the title of the person 
from whom the title was derived—that, in fact, they had not the 
remotest idea that the intermediate endorsements were fictitious 
and were made by Kunji Lal fraudulently and dishonestly. 

From this decision the present appeal has been preferred. We 
are wholly unable to agree in the view of the lower appellate 
‘Court, and for this reason. Section 9 of the Negotiable Instru- 
` ments Act appears to us to afford no protection to the defendants, 
because they were not the payees or endorsees of the Hundis, 
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The section contemplates a person who is the payee or endorsee 
from the payee. In this case it has been found that the endorsers 
to defendants had no existence whatever. Therefore the defend- 
ants acquired no title to the Hundis. It is not a case in which 
endorsees have obtained a defective title—the defendants obtained 
no title whatever. The case seems to fall within the class of 
cases which are dealt with by a Judge of the Bombay High 
Court in the case of Hunsraj Purmanand v. Ruttonji, Walji(?). 
In that case the plaintiff, as administrator of a Hindu, sued to 
recover from the defendants certain shares, debentures and 
Government promissory notes which he alleged belonged to 
the estate of the deceased, but which the first four defen- 
dants had stolen, and, by means of forged. endorsements, sold 
to the other defendants and received the purchase money. 
The defendants, who had purchased the Government promis- 
sory notes, contended ‘that they were innocent purchasers for 
value and were entitled to retain the notes, &c., but it was 
held that the plaintif was entitled to recover all the shares, 
debentures and Government promissory notes from the defen- 
dants. In the course of his judgment, RUSSELL, J., observed as 
follows :—‘ Now it appears to me, as was argued by Mr. Mac- 
pherson, that there is a very great distinction between a defect 
in title and no title at all, the latter being.the case where the 
endorsement is forged.. “The law merchant never recognised a 


forger of another man’s name as a real mercantile drawer’, per 


Lorp Ksurr, M. R., Vagliano Brothers v. Bank of England’). 
‘ Bills of exchange or promissory notes, whether payable to order 
or to bearer, are by the Law Merchant negotiable in both senses 
of the word. The person, who by a genuine endorsement, or, 
where it is payable to bearer, by a delivery, becomes holder, may 
sue in his own name on the contract, and if he is a bona fide 
holder for value, he has a good title notwithstanding any defect 
of title in the party (whether endorser or deliverer) from whorn he 
took it,’ per BLACKBURN, J., in Crouch v. Credit Foneter of Eng- 
land(*).” Then the learned Judge refers to the law in America 
and observes, “suppose a thief should erase the name of the 
maker of a note, and then forge the same signature, could he 
give a bona fide purchaser for value title to the paper? Iam 
clearly of opinion he could not. The paper is not fair upon its 
face. There is a forgery, and although the purchaser may be 


(1) [1899] I. L. R., 24 Bom., 65. 
(2) [1889] 23 Q. B. D. 243, 248. 
(3) [1873] L. R. 8 Q. B. 374, 382, 
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ignorant of it, the Law Merchant does not protect him against 
such ignorance. He must know at his peril that the signatures 
are genuine”. These observations appear to us to be applicable 
to the present case, and we entirely agree in the view of the law 
presented by the learned Judge. We may refer also to the case 
of Arnold v. Cheque Bank(*) which has been relied on by the 
learned advocate for the appellant as supporting his case. For 
these reasons we are unable to agree with the view of the lower 
appellate Court, and must allow the appeal. We allow the appeal, 
set aside’ the decree of the lower appellate Court and restore that 
of the Court of First Instance with costs both here and the Courts 
below, including fees in this Court on the higher scale. 
X. _ Appeal dismissed. 
(4) [1876] L. R. 10. P., 578. 
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=- DAULAT 
_ versus 
MATHURA AND OTHERS.” 


. _Pre-emption—Wajib-ul-larz of 1864—record of custom-Subsequent wajib- 
ul-larz—right only recognised-—Muhammadan Law, no application of. 


>. In the wajrb-ul-arz of 1864 it was provided that if a share-holder 
desired to transfer his share, “ the right of pre-emption was possessed first 
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by his near brother, secondly, by the ‘sharers in the patti, * © ° &e”, In | 


the next settlement of 1884 a new wajib-ul-arz was prepared in the ` 


following words: “ custom as to pre-emption—no case of pre-emption has 
' | yet taken place but the right of pre-emption is acknowledged”. Held 
that the wajib-ul-ara of 1864 was a record of custom and the later wajib- 
ul-arz was a recognition by the parties of the custom prevailing under 
the earlier wajib-ul-arz, and that the Muhammadan Law did not therefore 
_ apply. 
_Szoonp APPEAL against the decree of A. Sabonadiere Esq., 
District Judge of Jhansi, confirming the decree of Munshi Gaya 
Prasad, Munsif of Jalaun. 


Suit for pre-emption. 


The plaintiff was a sharer in the patti in which the property 
was sold. The vendees Nos. 2 and 3 were sharers in the other 
pattis. The vendee No. 1 was no sharer in the village. The 
entry in the wajib-ul-arz of 1864 was as follows :—_ 

‘Tf a co-sharer desires to transfer his share, the right of pre-emption is first 
possessed -by his near brother, next by the sharers in the patti and next by the 
sharors of other pattis and that, when all have declined to take the share, the 
transferor may sell, mortgage, assign, &c., to any one he likes”. 

S. A. 612 of 1904. 


Stanley, O. J. 


pun 


HIGH COURT. fA. L. J. R. 


The wajib-ul-arz of 1884-85 under the heading “custom as to 
the right of pre-emption” laid down :— 

“ No case has yet taken place, but we acknowledge the custom- 
ary right of pre-emption.” 

The Court of first instance decreed the claim upon payment of 
a certain sum within thirty days of the date of the decree. 

The defendants appealed to the District Judge, who dismissed 
the suit, observing :— | 


“ The first question which arises is whether the pre-emptor, the plaintif- ` 


respondent, Doulat, was bound to follow out the requirements of Muhammadan 
Law. Amittedly he did not do so. The real question is whether the conditions 
laid down in the wajtb-ul-arz of 1864 are carried on by the wajib-ul-are of 1884 
or not. The latter document says, “ Rewaj haq Shufa—koi mukadama abtak 
aisa nahin hua magar rivaj hamko haq shafa ka manzur hai.” The former docu- 
ment is headed with the words “Zikar haq shufa,” not “rewaj”. I think it must be 
held that the wajib-ul-arz of 1864 recorded a contract and not a custom. And 
in view of the decisions of the High Court in Buldeo v. Jagan Nath, second 
appeal No. 110 of 1895,t and Shamlal v. Purun, second appeal No. 119 of 
1900,¢ I am bound to hold that the wajtb-ul-arz of 1884 recorded only a custom, 
the incidents of which were not specified, so that the Muhammadan Law must 
be taken to apply.” 

Sundar Lal (with him J. Chaudri), for the appellant. Satish 


Chander Banerji, (with him D. C. Banerjz), for the respondent. 


The judgment of the Court was delivered by 

Srantey, O. J.—We are at a loss to understand how the 
learned District Judge came to hold that the wajib-ul-arz of 1884 
recorded a custom, the incidents of which were not specified, so 
that the Muhammadan Law must be taken to apply to it. It 
was proved that in the earlier wajib-ul-arz of 1864 there was the 
following provision as to pre-emption, namely, that if a sharer 
desires to transfer his share, the first right of pre-emption is 
possessed by his near brother, next by the sharers in the patti 
and next by the sharers in other pattis, and that when all thege 
have declined to take a transfer, the sharer may sell to any one 
he likes. In the latter wajib-wl-arz it is stated under the head 
“ custom. as to pre-emption ” that no case or suit had as yet taken 
place, but the right of pre-emption was acknowledged. The 
wajib-ul-arz of 1864, according to the rulings of this Court, 1s 
clearly evidence of a right existing by custom, and the provision 
in the latter-tcajib-ul-arz is a recoguition by the parties of the 
custom prevailing under the earlier wajzb-wl-arz. The question 
has nothing whatever to do with Muhammadan law, as was 
determined by our learned brother Baneri, in the recent case 

+ [Decided on 14th November, 1896—Ep.] 
t [Decided on 28th July, 1902.—Ep.] 


wt 


+ 
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of Ramdin v, Pokhar Singh().. The facts of that case are on all 
fours with those in the present, and in it our learned brother 
has in a lucid judgment shown that the contention that the rules 
of the Muhammadan Jaw governed the case-was without founda- 
tion. We entirely agree with him in the view which he took 
and also in the reasons which he has assigned for his decision. 
We must therefore allow the appeal. The Court of first instance 


decreed the plaintiff’s claim but found that the price of the. 


| property was only Rs. 525. On appeal the learned District 
Judge found that the price agreed upon was Rs. 800. We 
therefore allow the appeal, set aside the decree of the lower 

. appellate Court and restore the decree of the Court of first 
instance with this modification, namely, that the sum payable 
will be Rs. 800 and not Rs. 525. We also extend the time for 
payment for three months from this date. The defendants- 
respondents must pay the costs of this appeal, including fees 
on the higher scale in this Court and also the costs in the lower 
appellate Court. | 


D. Appeal decreed. 
(1) [1905] L L. R., 27 Al., 553. 
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BADAM KUMARI 


versus 
SURAJ KUMARI AND ANOTHER.®? 


Hindu law—custom—mixed marriage—Brahman and Chattri—legitimacy 
of offspring—lex loci—burden of proof. 

Whatever may have been the case in ancient times, as shown in the 
old text-books, at the present day a marriage between a Brahman and 
a Ohattriis not a lawful marriage in these Provinces, and the issue of such 
a marriage is not legitimate. 

A custom of succession to property situate in British India at variance 
with the lex loct must be proved by the person setting it up. 

‘A territorial custom which permits inter-marriages unlawful under the 
ordinary Hindu law and which makes legitimate the issue of such 
marriages is not applicable to a person who had never any domicile in 
and but seldom visited the country where it prevails. 

‘Vinsr APPEAL against the decree of S. Muhammad Shafi, Esq, 
Subordinate Judge of Gorakhpur. 


Suit for possession of property. 
. Plaintiff's appeal. 


t 
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Sundar Lal, for the appellant. 
Kalindi Prasad, for the respondents. 


The following judgments were delivered : 

Burxitr, J.—This is an appeal from a decree of the Subordi- 
nate Judge of Gorakhpur, dated 7th July, 1902, dismissing 
plaintiff's suit with costs. ` 

This appeal was at hearing before us on a former occasion, 
when for the reason stated in an order of December 13th, 1904, 
finding that most of the evidence on the record was inadmissible, 
we were obliged to send down the record to the Subordinate 
Judge with directions to submit to us findings on certain issues, 
after giving the parties an opportunity of producing evidence. 
That has been done and the appeal is now before us for dis- 
posal. 

The plaintiff sues for possession of the property of one Bhikh- 
raj Upadhyah who died in the month of April, 1900, possessed 
of considerable properties in the Gorakhpur and Basti districts. 
Admittedly she was lawfully married to and is the childless 
widow of Bhikhraj. Her status as such is fully admitted. She 
claims a widow’s interest in her late husband’s property. As to 
the defendant, Musammat Suraj Kunwari, the plaintiff denies that 
she was lawfully married to Bhikhraj. She is (plaintiff says) a 
Chattri woman who was kept by Bhikhraj, by whom she had a 
son, the minor defendant, Madhoraj. As to the latter the plaintiff 
pleads that he was “ not a legimate child nor had he any right. 
and title to the estate of the plaintiff's husband.” 

Bhikhraj was a Brahmin belonging to the Upadhiya sub- 
division of that caste. Musammat Suraj Kunwari was by caste a 
Chattri or Rajput. A question was raised in the lower Court as to 
whether the minor defendant, Madhoraj, was the son of the 
female defendant by Bhikhraj. That question was decided in 
his favour and was not re-opened at the hearing of this appeal. 
Now, whatever may have been the case in ancient times, as shown 
in old text-books, we have no hesitation in saying that at the 
present day a marriage between a Brahman and a Chattri is not 
a lawful marriage in these provinces, and that the issue of such 
a marriage is not legitimate. To meet this, Musammat Suraj 
Kunwari, in the 12th paragraph of her written statement, pleads 
that ‘‘ the parties are paharzs and residents of the Nepal State. 
They are governed by the Hindu Law and the custom in vogue 
there. According to the Hindu Law and custom in vogue in the 
Nepal State a Brahman can marry the daughter of a Chattri, and 
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the issue of this marriage inherits the estate of the father. 
Accordingly, under this very law and the custom, Bhikhraj 
married this defendant, and Madhoraj is the son of the same 
Bhikhraj. He is the lawful heir of his father under the Hindu 
Law.” Š 

As then Musammat Suraj Kunwari sets up a custom of succes- 
sion to property situate in British India at variance with the lex 
loct which prevails in the Gorakhpur district, and as by virtue of 
that custom she claims for her son the succession to and ownership 


of property which, under the ordinary law, would devolve on 


the plaintif-appellant, the onus of proving her plea rests on 
her. 

It is for her to establish that the issue of a marriage which 
in the Gorakhpur district is not a lawful marriage, is entitled 
to succeed to the property in dispute in this case. 

Bhikhraj Upadhya, whose lawful son the minor defendant 
Madhoraj claims to be, was the youngest of the four sons of one 
Indobar Upadhya. The latter, after serving for some years in 
the Nepal State, settled finally at Thuthibari in Gorakhpur, a 
village closely adjacent to the Nepal frontier where he acquired 
large jungle grants, and eventually accumulated considerable 
property in the Gorakhpur and Basti districts with houses, 
etc. He had two wives, both of them Brahmin ladies. Of his 
four sons, two, Jhabindraj and Manindraj, were by one wife, and 
the other two, Bholanath and Bhikraj, by the other. All four sons 
were married to Brahmin ladies. The family chiefly resided at 
the large family house at Thuthibari, and it was there that 
Indobar and his mother and his wives died. 

Indobar died sometime before 1881, having executed a will 
which bears date of February [3th, 1878, previous to the birth 
of his fourth son, Bhikhraj, whom Musammat Surja Kunwari 
claims to have been her husband. Bhikhraj died in 1900. For 
the defendant it is alleged that a year before his death he 
married a second wife, Musammat Suraj Kunwari, who gave birth 
to a posthumous child, the defendant-respondent Madhoraj, a 
few days after Bhikhraj’s death. The first wife, the plaintiff- 
appellant, denies that such a marriage took place, alleging that 
Bhikhraj eloped with the girl but was not married to her, and 
that at any rate the issue of such a-marriage could not inherit 
immoveable property in these provinces. The ovius of proof 
lying on the defendant we first take up for consideration, the 
evidence called by the latter. [His lordship discussed the evi- 
dence and then proceeded as follows :—] On the evidence we 
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are of opinion that it is not proved that Indobar was an indi- 
genous Nepalese subject. We find that he was a British subject, 
most probably from Kumaon, who resided for many years in 
Nepal in the service of the Darbar but without any intention of 
taking up his abode permanently in Nepal, and who on resign- 
ing the service, returned to British India and settled at Thuthi- 
bari, where he married, and where his children were horn, and 
where he died. If we are right in this finding as to Indobar, 
the case as to Bhikhraj is even clearer. He was born many years 
after his father had settled in Thuthibari, his mother being a 
Brahmin lady. He lived permanently on his father’s lands in 
Gorakhpur and. Basti, though he may have occasionally visited 
Nepal; he married a lady whose family were residents of British 
India, and he died at Gorakhpur. 

We have considered it unnecessary to discuss (1) whether the 
custom alleged for the defendant-respondent does or does not 
prevailin Nepal, and (2) whether, in accordance with that custom, 
a valid marriage took place between Bhikhraj and the defendant- 
respondent, Sura} Kunwari. 

The custom, as explained to us by the learned Vakil for the 
respondent, is not an ancient family custom which on returning 
from Nepal, Indobar brought with him thence, such a custom as 
is discussed by their Lordships of the Privy Council in the case of 
Soorendro Nath Roy v. Musammat Heeramont Burmoneh(:), and 
similar cases. Itis purely a territorial custom prevalent in Nepal, 
a custom which permits inter-marriages which under the ordinary 
Hindu law could not be lawful, and which legitimises the issue of 
such marriages. It is acustom which, as far as we know, prevails 
nowhere outside Nepal. It is a custom which we think would 


be applicable only to indigenous Nepalese subjects and perhaps 


to others permanently domiciled in Nepal. It does no more than 
validate a marriage between a Brahmin and a Chattri woman in 
Nepal. The case we have here is that of a British subject 
Bhikhraj, who we find never had any domicile in Nepal, and 
but seldom visited the country. To such a person we think the 
alleged custom is not applicable. If it be true that he—a British 


_ subject—purported to marry the female respondent under the 


pretence of taking advantage of the Nepalese local custom, we 

are of opinion that the marriage was not a lawful marriage, and 

that the minor defendant, Madhoraj, is not entitled to succeed 
to Bhikbraj’s property in British India. 

Therefore disagreeing with the judgment under appeal and 

partially agreeing-with the opinions expressed in the findings 
(1) [1868] 12 M. I. A., 81. 
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submitted in obedience to our order of December 13th, 1904, we 
are of opinion that this appeal must be allowed. We set aside the 
decree under appeal and give a decree to the plaintif-appellant 
for possession as claimed by her of her late husband’s property 
with costs, including Advocate’s fees in this Court on the 
higher scale. 


AIKMAN, J.—TI am also of opinion that this appeal must succeed. 
It arises out of a suit brought by Musammat Badam Kunwari, 
who was plaintiff in the Court below, and is appellant here, for 
a declaration of her right to certain immoveable property in the 
district of Gorakhpur as heir of her deceased husband, one 
Bhikbraj, an Upadhya Brahman, who died on the 28th April, 
1900. In the alternative, the plaintiff asked for a decree for 
possession of the property. In the plaint, as originally framed, 
there was only one defendant, Musammat Suraj Kunwari, 
daughter of aman of the Chhatri caste, a native of the Nepal 
State. The plaint asserts that the defendant was the mistress of 
Bhikhraj, that a son, to whom the defendant gave birth a few 
days after Bhikhraj died, was not a legitimate child, that, more- 
over, the said son was dead, and that the defendant was in 
search of some other child to be put forward as her son. Madho- 
raj, minor, under the guardianship of Musammat Suraj Kunwari, 
was sat senders added as a defendant to the suit. 


The learned Subordinate J udge found that Musammat Suraj 
Kunwari was the lawful wife of Bhikhraj and that the minor 
defendant, Madho, is the son of Bhikraj by Suraj Kunwari. 
Upon those findings he dismissed the suit. The plaintiff appeals 
to this Court. In the memorandum of appeal, the plea is again 
put forward that the defendant, Madhoraj, has not been proved 
to be a son of Bhikhraj. But this plea was not supported before 
us, and the learned counsel for the appellant stated that he was 
not prepared to dispute the finding that the minor defendant is 
the son of Bhikhraj by Musammat Suraj Kunwari. The main 
argument on behalf of the appellant was that Musammat Suraj 
Kunwari was not the lawful wife of Bhikhraj, and that if any 
ceremony of marriage took place between them, it was invalid 
under Hindu law owing to the parties not being of the same 
caste. This is the real issue in the case, for if Madhoraj is the 
legitimate son of Bhikhraj, the plaintiff’s suit necessarily fails. 


Whatever may have been the case in ancient times, and what- 
ever may be the law in other parts of India, 1 think there can 
be no ‘doubt that in these provinces there cannot in the present 
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day be a lawful marriage between a Brahman and a member of a 
different caste, 

The main defence of the respondent, Suraj Kunwari, is to be 
found in paragraph 12 of the written statement, wherein she says, 
“ The parties are paharis and residents of the Nepal State. They 
are governed by the Hindu Law and custom in vogue there. 
According to the Hindu Law and the custom in vogue in the 
Nepal State, a Brahman can marry the daughter of a Chhattri, 
and the issue of this marriage inherits the estate of his father.” 


We sent down an issue to the Court below in order to as- 
certain what was the domicile of Bhikhraj at the date. of his 
alleged marriage with Suraj Kunwari. The learned Subordinate 
Judge has found that at that date Bhikhraj had his domicile at 
Thuthibari, a village in the Gorakhpur district in these provinces, 
Objections are taken to this finding on the part of the respon- 
dents. Butin our opinion itis amply supported by the evidence 
on the record, which proves to our satisfaction that not only 
Bhikhraj but his father before hun, one Suba Indobar, were 
domiciled at Thuthibari. The-learned Subordinate Judge finds 
that Indobar was a resident of the Nepal State. That he was at 
one time in the employment of that State, appears to be proved. 
But there is, in my opinion, no satisfactory evidence adduced on 
behalf of the respondent to show that he was a native of that 
State. The only definite evidence as to his domicile of origin is 
that adduced by the appellant to the effect that the family came 
originally from Kumaun, a British district in the Hills. 


But wherever the family may have had its origin, the evidence 
shows that Indobar had settled permanently at Thuthibari, 
where he owned a substantial house. In his defence to a suit 
instituted against him in 1876 for possession of property in 
British India, Indobar, who described himself as a resident of 


- Thuthibari, asserts that he had been in possession of the property 


for a period exceeding the period of limitation. In a will 
executed by him in 1878, he divides his property amongst his 
sons. In an application for partition presented by Bhikhraj in 
1895 (No. 283 of the record) it is stated that Indobar divided the 
whole of his property under the will. In the will there is no 


allusion to any property in Nepal. 


The evidence adduced by the respondents shows that Bhikhraj; 
a Brahman by caste and a domiciled British subject, went 
through a form of marriage in Nepal with the defendant, Suraj 
Kunwari, The evidence also shows that such mixed marriages 
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are not uncommon in Nepal, and that the issues of such marriages 
succeed to the father’s estate. But whatever may be the case in 
Nepal, I do not think this evidence helps the respondent. Such 
a marriage is not recognised as a legal union in this part of 
British India. In my opinion there is nothing to take this case 
out of the general rule that all rights to immoveable property 
are governed by the law of the country where the property is 
situated. 

For the above reasons, J am of opinion that this apponi must 
succeed. 


Appeal decreed. 





HULAS RAI AND OTHERS. 
Versus 


RAM PRASAD AND ANOTHER.” 


Pre-emption— Wajib-ul-arz, interpretation of-—kimat—usufructuary 
mortgage—simple mortgage and lease. 


Where in the entry regarding pre-emption ina wajib-ul-arz the words 
muntakil kare (transfer) and-kimat (price) were used, held thata right 
of pro-mortgage would arise in the event of a co-sharer making a usufruc- 
tuary mortgage of his share in favour ofa stranger. — 


Having regard to the object which underlies the provisions as to 
pre-emption in a village administration paper, viz., the prevention 
thereby of intrusion of strangers into the village community, the word 
kimat should be interpreted to include the consideration given fora 
usufructuary mortgage with possession as well as for a sale. 


In this case the plaintiff pre-emptor was allowed to prove by evidence- 


aliunde that a deed of simple mortgage and a lease together repre- 
sented a transaction of usufructuary mortgage. 


First APPEAL against the decree of Munshi Mata Prasad, 
Subordinate Judge of Moradabad. 


Suit for pr e-emption. 


The material facts of the case are stated in the judgment of ne 
Court. The custom of pre-emption relied on ‘was recorded in 
the wajib-ual-arz, the material portion of which runs as follows :— 
“If any sharer transfers (muntakil) his share, it will be incum- 
bent on him, in the first instance, to offer it to his near sharers, 
and then to the distant sharers im the patti in which the afore- 
said share is situate. If they refuse to take it, he should inform 

* F. A. No. 42 of 1904, 
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other paitidars and transfer it at a proper price (kimat). If, in 
collusion with the transferee, he causes a sum in excess of the 
actual price to be entered in the document, then by mutual 
consent an arbitrator is appointed and the matter decided, 
otherwise it is decided by a Court. If the price proposed be not 
paid, then there is no right of pre-emption. If he transfers 
the share to his children, then in that case there is no pre- 
emption. ” 


The Court of first instance relied upon 
Sttal Prasad Rai v. Budhu Rai, [1893] 19 A. W. N., 3, 


and decreed the claim. 


Defendants, vendees, appealed. 


Tej Bahadur Sapru (with him Gokul Prasad), for the appel- 
lants, submitted that. this was the case of a simple mortgage, 
and the wajtb-ul-arz did not give a right of pre-emption in 
respect of mortgages, but gave a right of pre-emption only in 
case of asale inasmuch as the word kimat had been used along 
with muntakil and could have reference only to sales. He 
relied on . 

Niamat Ali v. Asmat Bibi, I. L. R., 7 All, 626 (F. B). 

Lachhmi Narain v. Manog Dat, L L. R., 7 AlL, 291. 

Sheonarain v. Hira, I. L. R., 7 AlL, 525 (F. B.). 

Hanuman Rai v. Udit Narain Rai, I. L. R., 7 Ail, 917 (F: B.). 

Salish Chandra Banerji (for J. N. Chaudri, with him Sun- 
dar Lal), for the respondents, submitted that the transaction in 
question was not one of simple mortgage, but of usufructuary 
mortgage, and that the word kimat was large enongh to include 
the consideration paid for a mortgage. The word muntakil 
would include every form of transfer, 

He cited 

Sheobadal Singh v. Aman Singh, [1903] 23 A. W. N., 16, 

Jagdam Sahai v. Mahabir Prasad, [1905] 2 A, L. J. R., 482, 

Alu Prasad v. Sakhan, [1881] I. L. R., 3 AL, 610. (F. B.), 

Bahadur Singh v. Ram Singh, [1904] I. L. R., 27 AN, 12, 

Chuttur Mull v. Chuttur Kishore Lall, [1868] 3 Agra, H. C. R., 396, 

Ahmed Ali Khan v. Ahmed, [1866] 1 Agra, H. C. R., 101, and discussed the 


other cases which had been referred to. 
Tej Bahadur Sapru, in reply cited 
Quinn v. Leathem, [1901] A. C., at p. 506. 


The judgment of the Court was delivered by 
Kwox, J.—This appeal arises out of a suit for pre-emption. 
The circumstances are somewhat peculiar. On the 13th of 
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July, 1902, a document was executed by one Mohan Lal Brahman 
in favour of the appellants, Bansi Dhar and Jagan Lal, as security 
for a loan of Rs. 5,000. As the deed was originally drafted, it 
was a usufructuary mortgage for a term of seven years, and the 
interest entered in the deed was 8 annas per cent. 


On the 14th of July this deed, however, was altered by striking 
ont the term of seven years and enhancing the rate of interest 
to 10 annas per cent. At the same time, on the 14th of July, a 
lease was executed in favour of the brother and nephew of the 
mortgagees abovenamed for a term of seven years, for a con- 
sideration of Rs. 300, which, it will be noted, is equivalent to the 
amount of the interest of 8 annas per cent. secured by the 
mortgage. Both the deeds were executed on the same date and 
were written by the same scribe. The witnesses were the same 
and the registration of both was effected on the same day. The 
lower ‘Court has found that the two documents represent one 
and the same transaction of usufructuary mortgage; that this 
mortgage was the real intention of the parties, and that the 
transaction assumed the form it did in order to defeat the 
right of pre-mption given by the wajib-ul-arz to co-sharers in 
the village. We have been taken through the whole of the 
evidence and we see no reason to differ from the conclusion 
arrived at by the lower Court. The evidence of Kanhaia Lal, a 
pleader, shows that he was consulted by the parties to the deed 
and that he advised them that according to the wajib-ul-arz 
pre-emption could be claimed if the transaction was a usufructu- 
ary mortgage. He states that nothing was said to him about 
a simple mortgage. When we consider this evidence in the 
light of the very significant alterations in the mortgage deed and 
of the evidence of Gumani Lal, one of the marginal witnesses, 
and of Kedar Nath, the scribe of the documents, we have no 
hesitation in finding that the real transaction between the parties 
was one of usufructuary mortgage and that in order to conceal 
the true character of the transaction a lease was executed in favour 
of the relations of the mortgagees, who are really benamidars of 
the mortgagees. 

This finding relieves us from the necessity of considering whe- 
ther in this village a deed of simple mortgage would give rise to a 
right of pre-emption. The learned Vakil for the appellants con- 
tended that the use of the word kimat in the wajib-ul-arz indicated 
that this provision related only to the case of an out-and-out sale. 
Having regard to the object which underlies the provisions as to 
pre-emption in a village -administration paper, namely, the 
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prevention thereby of intrusion of strangers into the village com- 
munity, we cannot put so narrow an interpretation on the word 
kimat. We consider that it is wide enough to include the con- 
sideration given for a usufructuary mortgage with possession as 
well as for a sale. This disposes of the pleas raised in appeal. 
There remain the objections filed by the respondents, which 
relate to that portion of the lower Court’s decree which deals 


With interest. The amouut of the interest, viz., Rs. 354-2-8, 


is not disputed, but it is contended by the learned Vakil, and 
we think with reason that the lower Court was in error in giving 
this amount to the mortgagees, Bansi Dhar and Jagan Lal. Out 
of the Rs. 5,000 all that they were entitled to was Rs. 1,500. 
The balance was due to a prior mortgagee, Bansi Dhar (not the 
appellant). The usufruct of the property was a sufficient return 
to the mortgagees for what they were out of the pocket. With- 
out altering the total amount to be paid by the plaintiff we vary 
the decree of the Court below by directing that out of the 
amount paid into Court, Rs. 1,500 be payable tothe appellants, 
Bansi Dhar and Jagan Lal, and the balance, viz., Rs. 3,854-2-8, 
to the prior mortgagee, Bansi Dhar, of Moradabad. We dismiss 
the appeal with costs, which will in this Court include fees on 
the higher scale. ; 
The objection is allowed with costs. 


J. B. L. Appeal dismissed. 


KURA MAL 
VErEUS 
RAM NATH AND ANOTHER.” 
Limitation Act (XV of 1877), alion 5—bonéi fide mistake—wrong advice 
of counsel—Su fficient cause. 


When a client bond fide accepts the advice of his counsel as to the proper 
procedure to adopt in the course of litigation and misled by that advice 
fails to file an appeal in time, he is entitled to the benefit of section 6 of 
the Indian Limitation Act. 


APppraL under section 10 of the Letters Patent against a judg- 
ment of Burxirr, J., refusing to admit an appeal against a decree 
of S. Muhammad Ali, Esq., District Judge of Mirzapur. 

Plaintiffs appeal. 


The material facts are given in the judgment. 
oT, P. A. 36 of 1805. 
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E. A. Howard, for the appellant referred to CIVIL. 
Wazir Ali Khan and others v. Zainab and another, [1903] 23 A. W. N., 32. 1906. 
Sital Prasad Ghose, for the respondent. ` Kura MAL 


Bechi v. Ahsan-ullah, {1890] I. L. R., 12 AN, 461 at p. 482. 
Gajadhar Parshad v. Mussammat Luchmin, [1902] 5 Oudh cases, 384. 
Bishan Singh v. Kishan Sinyh, Punj. Rec., No. 30 of 1886. 


The judgment of the Court was delivered by 


STANLEY, C. J.—This appeal arises out of a refusal by a learned Stanley, O. J. 
_ Judge of this Court to admit an appeal on the ground that the oa 
“ypplication was beyond time. The appeal sought to be preferred 
inst an order of the learned District Judge of Mirzapur 
dire. ‘ng that the plaint in the suit be returned to the plaintiff 
for pre antation in the proper Court. The appellant, instead of 
presenting an appeal, acting under the advice of his counsel, 
made an application in revision to this Court. On the hearing 
of this application, a Full Bench decision of the Court was 
brought to the notice of the counsel for the applicants which laid 
down that the proper course for the applicant was not to apply 
in revision but to file an appeal. Thereupon the learned Judge, 
who heard the application, was asked to allow the revision matter 
to stand to enable the applicant to file an appeal, and this request 
was acceded to. Accordingly an appeal was forthwith filed, but 
when it came before a learned Judge of this Court, he rejected 
it on the ground that the appeal was 72 days beyond time. No 
reason 18 assigned for the refusal of the application, save and 
except the delay in instituting the appeal. With the memoran- 
dum of appeal was filed an affidavit of the applicant in which he — 
stated that in filing the application in revision, the applicant acted 
under the advice of his counsel and under the bond fide belief that 
he was adopting the proper course and on that ground he 
asked that the appeal should be admitted under the provisions 
of section 5 of the Limitation Act. The learned Counsel, who 
advised the petitioner, has signified to the Court that he was 
of opinion that the proper course was to apply in revision and 
not by way of appeal, and that his client had acted on his advice, . 
and also that our learned brother refused to entertain the reasons 
assigned for the delay. We are disposed to think that if our 
learned brother had understood the reasons which were assigned 
for the delay, he would not have rejected the application, seeing 
that he was one of the Judges-who determined the case of 
Wazir Ali Khan v. Zainab’). That was a case in which 
(1) [1903] 23 A. W. N., 32, 
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intending appellants were erroneously advised that. an appeal 
lay to the District Judge and not to the High Court, and in 
reliance on that advice presented their appeal to the District 
Judge in cousequence of which the appeal, when ultimately 
presented to the High Court; was beyond time, and it was held 
that the appellants having bond fide accepted the advice of then 
pleaders, there was sufficient cause within the meaning of 
section 5 of the Limitation Act of 1877 for not presenting the 
appeal within time, In the judgment there is a review of the 
authorities dealing with this question, and the true principle is 
stated which should guide the Courts in deciding questions of 
the kind. One of us was a party to that judgment. We have 
no hesitation in holding that when a chent bond fide accepts 
the advice of Counsel as to the procedwre to adopt in the course 
of litigation and misled by that advice fails to file an appeal in 
time, he is entitled to the benefit of section 5 of the Limitation 
Act and should not be visited with the serious penalty which is 
involved in the rejection of his appeal. We think that the views 
entertained by the Court in the case, to which we have referred, 
lay down the true principle upon which the Court should be 
governed in determining the question whether sufficient cause 
for not presenting an appeal within time has been shown. We 
therefore allow this appeal, set aside the order of the learned 
Judge of this Court and direct that the appeal be admitted. We 
say nothing as to costs. í 


% Appeal admitted. 


emee meea 


' HARJAS RAI 
r DETSUS 
NAURANG AND OTHERS. ® 


Transfer of Property Act (IV of 1882), section 100—Charge—none in case of 
contingensy-—covenant in sale-deed—coustruction of deed. 


A sale-deed contained the following covenant :—‘ If in the future any 
person appear as a claimant of the property sold and make a claim, in 
consequence of which there is an injury to the property sold or we do 
not give possession ° ° © then the purchaser may recover the money 
from our persons or sold property ooo ” Held that the covenant did 
not oreate a charge in favour of the purchaser. A document which 
creates a charge within the meaning of section 100 of the Transfer 
of Property Adt, must be a document which creates-a charge at the time 
and not merely the possibility of a charge. 


o8. A. No. 699 of 1904, 
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SecoND APPEAL against thedecree of L; G. Evans, Esq., District Orv. 
Judge of Saharanpur, contanne.t the decree of Babu Madho Das, 1908. 
ys 
Subordinate Judge, | Raa 
Suit to enforce a charge. v. 
. NAURANG. 


On November 7, 1891, four persons executed a sale-deed in —— 
favour of the plaintiff-appellant in respect of certain property. 
One of the conditions of the sale-deed was as follows :— 
“Tf in the future any person appear as a claimant of the property sold and 
make a claim, in consequence of which there is any injury to the property 
sold, or if we do not effect mutation of names or do not give possession, then 
the purchaser can recover his money with interest at Rs. 2 per month from 
our persons or the sold property or any other property, and we shall raise no 
objection. ” 


The vendor did not give possession of the property to the 
vendee nor was the mutation of names effected in the revenue 
papers. . l 

The vendee brought the present suit to recover -Rs. 500, with 
interest, claiming a charge against the property sold. Part of 
that property was subject to two prior mortgages in favour of one 
Ghisa, whose rights were purchased by defendants 8 and 9, the 
other defendants, Nos. 1 to 7, were the vendors or their repre- 
sentatives. The defendants 8 and 9 had, prior to the institution 
of the present suit, obtained a decree upon one of the mort- 
gage deeds under section 88 of the Transfer of Property Act, 
1882.. To this suit the plaintiff was also made a defendant. 
The plaintiff did not pay up the mortgage decree nor did he offer 
to redeem the prior mortgages. 


The Courts below gave a decree against the vendors and pro- 
perty other than the property hypothecated to defendants 8 and 9, 
The lower Courts relied on 

Srigopal v. Pirthi Singh, [1897] I. L. R., 20 AIL, 110. 

‘Balig Ram v. Harcharan Lal, [1890] I. L. R., 12 AlL, 548. 


The plaintiff appealed to the High Court. 


Satya Chander Mukerji (for J. N. aD) for the appellant, 


contended that the ruling in 
Salig Ram v. Harcharan Lal; I. L. R., 12 All, 548, 


had been distinguished in the subsequent cases, and as the pro- 
perty hypothecated to the defendants 8 and 9 had not yet been 
sold in the decree obtained by them upon their mortgage, the 
plaintiff was entitled to redeem and upon redemption to obtain a 
decree for sale against them. The terms of the clause in the 
sale-deed quoted before created a charge upon the property sold 
(section 100 of the Transfer of Property Act). 
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Baldev Ram Dave (for Sundar Lal), for the respondents, con- 
tended that the clause in the sale-deed did not create a charge 
under section 100, the property intended to be charged must be 
“made security for the payment of money to another” immedi- 
ately on execution of the deed. The words of the clause in ques- 
tion merely indicated a possibility of a charge on some future 
date, that is, on the happening of one or other of the contingencies 
mentioned in ‘the first portion of the clause. He relied on 

Mfadho Misser v. Sidh Binatk, [1887] I. L. R.,14 Cal., 687, at p. 891. 

Satya Chander Mukerji was heard in reply. 

The following judgment was delivered by 


STANLEY, C. J.—The facts of this case are shortly as follows : 
Four of the five sons of Jaswant, namely, Rora, Nourang, Shibba, 
and Manga, executed a sale-deed on the 7th of November, 1891, 
of certain property in favour of the plaintiff, Harjas Rai, which 
contained a covenant to which we shall presently refer. Before 
the execution of this deed, Nourang and Rora had executed a 
mortgage of their shares in favour of one Ghisa. A decree was 
obtained on foot of this mortgage. The defendants (8) and (9), 
Thakurdas and Nannu, purehased the rights of Ghisa and 
now stand in his place. It does not appear that the property 
has as yet been sold under the decree. Now the deed of sale 
executed in favour of the plaintiff contains the following cove- 
nants :—“ If in the future any person appear as a claimant of 


the property sold and make a claim in consequence of which 


there is any injury to the property sold, or if we do not effect 
mutation of names or ‘do not give possession, then the purchaser 
may recover his money with interest at Rs. 2 per month from 
our persons or the property sold or any other property, and we 
shall raise no objection.” - The plaintiff instituted the present 
suit in consequence of his failure to obtain possession of the 
property comprised in the sale-deed and prayed that a decree 
might be passed in his favour for recovery of the principal money 
paid by him, namely, Its. 500, and a considerable sum for interest, 
and he also asked that it might be held that the property which 
was sold as also other property of the vendors were liable for the 


‘amount claimed. The Court of first instance held that as regards 


the property which was comprised in the earlier mortgages, the 
plaintiff was not entitled to succeed in his claim, but it passed 
a decree in favour of the plaintiff against the defendants in 


-respect of a two-fifth share in five plots comprising 10 bighas, 


being the property of the vendors Manga and Shibba, From this 
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decree the plaintiff appealed, with the result that the decree 
below was affirmed. The present second appeal has therefore 
been preferred. 

We are disposed to think that the plaintiff has obtained under 
the decree against which he appeals, more than he. was entitled 
to,—that, in fact, the covenant which was relied upon by him as 
giving him a charge on the property of the two vendors, Manga 
and Shibba, does not create any charge upon any specific pro- 
perty. If that covenant did create a charge, undoubtedly the 
plaintiff would be entitled not merely to a decree in the terms of 
the decree of the Court of first instance, but he would also be 


entitled as having a charge on the property to redeem the prior - 


mortgages, if so advised. In our opinion the covenant in ques- 
tion is not such as to create a specific charge inthis favour. In 

tlie first place it only provides for a future contingency. The 
- opening words are :— 

“Tf in the future any person appear as a claimant of the pro- 
perty and injury results thereby.” A document which creates a 
charge must be a document which creates a charge at the time 
and not merely the possibility off a charge. Here all that we 
have is a declaration that if at some future time a contingency 
happens, the purchaser may recover’ his purchase money with 
interest from the vendors or their property generally. No doubt, 
the words used are “from our persons or the sold property or 


any other property.” But these, we think, merely imply that- 


the purchase money may in certain events be recovered generally 
from the persons or the property of the vendors. They do not 
create a charge within the meaning of that expression in the 
Transfer of Property Act. We therefore hold that the appellant 
has failed to satisfy us that he is entitled to any further relief 
than that which has been granted to him. We dismiss the 
appeal with costs, including fees in this Court on the higher 
scale. 

D. ' Appeal dismissed. 

[Ch 2 A. L. J., 754, affirmed on Letters Patent Appeal by Sranuzy, C. J., and 
BUBRKITT, J., on March 1, 1906. But see In re Hurley’s Estate, [1894] 1 ie R. 
488, at 498-9.—Ep.] 
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DUKHI KEWAT 
versus 
‘. KING-EMPEROR. * 

Code of Criminal Procedure (Act V of 1898), section 528, clause (c)— 
omission to stale reasons of transfer, mere irregularity—Notics. of 
transfer not necessary—Magistrate’s acting upon a private report not 
illegal. 


_A complaint originally filed in the Court of a Deputy Magistrate was 
transferred to the Court of the District Magistrate. No notice was served 
on the complainant of the transfer, and no reasons stated for such transfer. 
The District Magistrate called for a private report from the accused who 
was a Sub-Inspector of Police. Held (1) that by virtue of a Government 
order the District Magistrates having been directed to withdraw all cases in 
which complaints had been made against a police officer, the omission to 
record reasons therefor was a mere irregularity and did not vitiate the 
subsequent proceedings ; (2) that no notice to the complainant was neces- 
sary ; (3) that the Magistrate having placed the private report upon the 
record and acted thereupon, his action was not illegal. 

CRIMINAL REVISION against an order of S. R. Daniels, Esq., 
Officiating Sessions Judge of Azamgarh, confirming an order of 
©. E. Crawford, Esq., District Magistrate. 

The facts are as follows :—Dukhi Kewat filed a complaint in 
the Court of a Deputy Magistrate against one Shifayat-ullah, a 
Sub-Inspector of Police, under sections $23 and 384 of the Indian 
Penal Code. The Deputy Magistrate examined the complainant 
and sent the case to the District Magistrate. The District 
Magistrate called for a private report from the Sub-Inspector 
and dismissed the complaint under section 202 of the Indian 
Penal Code. The Sessions Judge confirmed the order. The 
complainant applied in revision. 

R. K. Sorabji, for the petitioner, relied on 

Baidya Nath Singh v. dluspratt, [1886] I. L. R., 14 Oal., 141. 


Assistant Government Advocate (W. K. Porter), for the Crown. 

The judgment of the Court was delivered by 

Knox, J.—This is an application for revision of an. order 
passed by the Court of Sessions at Azamgarh, whereby the 
Sessions Judge confirmed an order passed by the District Magis- 
trate of Azamgarh, dismissing a complaint brought by one Dukhi 
against Shifayat-ullah, a Sub-Inspector of Police. Three reasons 


are urged why the order of the learned District Magistrate should 
* Cr. Rev. No. 733 of 1 05. 
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be set aside. The first is that no formal transfer of the case  OriaNaL. 
took place from the Court of the Magistrate of the first class to 1908. 
the Court of the District Magistrate. Upon referring to the file ee 
of the case I find that the complaint was instituted in the Court PVs»! nae 
of a Deputy Magistrate. The Deputy Magistrate examined the indir sanbe: 
complainant, and on the very same day sent the case to the Pun J 
District Magistrate. As the Deputy Magistrate says he trans- a 
ferred the case, I take his order to be an order passed 
under section 528 of the Code of Criminal Procedure. If the 
supposition is correct, the Magistrate, when transferring the case, 
should have placed on the record his reasons for the transfer. 
The reasons for the transfer are obvious. The Government of 
these provinces by an order passed on the 13th of September, 
1902, to be found in the Manual of Government Orders, Depart- 
ment VI, p. 104, has directed Magistrates to withdraw from 
subordinate Magistrates under section 528, paragraph 2, of the 
Code of Criminal Procedure, all cases in which a complaint has 
been made that a police oficer has committed an offence under 
the Penal Code. Although the reasons should have been re- 
corded, I agree with the learned Judge in holding that the mere 
omission to record them, though an irregularity does not invali- 
date the subsequent proceedings. 

The second reason urged is that no notice was given to the 
complainant to show cause against the transfer. I know no law 
requiring notice to be given. 

Lastly, the Magistrate is said to have acted irregularly and 
illegally in calling for a private report from the accused, and 
my attention has been called to the case, Baidya Nath Singh v. 
Muspratt and others('). This same point was taken before the 
Magistrate and he has dealt with it in his order of the 2nd of 
October, 1905. It is true that the Magistrate did call wpon 
the Sub-Inspector concerned to report what he knew about the 
complainant and,to send up all papers concerning it. The 
Magistrate placed the report, when received, upon the record, 
and he has shown that he looked upon the order in the light 
of an order to show cause why process should not issue against 
him upon the complaint preferred by Dukhi. The Magistrate 
appears to have dealt with the complaint carefully and to have 
acted very properly and discreetly in eventually dismissing it 
after inquiry made under section 202. I see no reason for inter- 
fering. I dismiss the application. 

TBk Application dismissed. 

(1) [1886] L L. B., 14 Cal, 141. 
3l 
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RAM OHARAN RAM 
VETSUS 
SHEORAJ anD ornens. * 

N. W.-P. Tenancy Act (TI of 1901), sections 79 and 196—varrety of 
relief—celaim to recover possession of a holding by a tenant—Oivil and 
Revenue Courts—appeal— Disirict Judge, jurisdiction i aaa 
of section 196. 


The policy of the Legislature is that suits and questions arising 
between landlords and tenants should be decided in the Revenue Court, 
and the plaintiff by claiming a variety of reliefs cannot come into Civil 
Court and set aside proceedings already had in the Revenue Court. 

Where the plaintiff alleged that one L, whom the. plaintiff represented, 
was one of the tenants at fixed rate of a holding of which G was the 
recorded tenant, and from which G alone was ejected, and claimed a 
variety of reliefs, but in reality wanted to be restored to possession of 
the holding which had been ejected, on the ground that the ejectment 
proceedings in no way bound him, held that the suit did not lie in the 
Civil Court. 

Section 196 only applies to a case which was iiatitutad i in the wrong . 
Court, but on appeal comes before the Court to which an appeal would 
have Jain if the suit had been rightly instituted in the prescribed Court. 


SECOND APPEAL from the deeree of Saiyed Tajammul Husain, 
Subordinate Judge of Ghazipur, confirming the decree of 
Munshi Chandi Prasad, Munsif of Mohammadabad. 


Action in ejectment. 

Plaintiffs appeal. 

The material facts appear from the judgment. 
Govind Prasad, for the appellant. 

Abdul Majid, for the respondents. 

The following judgment was delivered by 


Riowarps, J.—The facts of this case, as they appear. from the 
plaint, and judgment of the lower appellate Court, are as 
follows :— ; 

The defendant Nos. 1 to 7 are zemindars; defendants Nos. 8, 
9 and 10 do not appear and are mere formal parties. There was 
existing a tenancy of which one Gopi Ram, defendant No. 8, was 
recorded as tenant. Itis alleged, however, and it is possibly the 


. fact, that Pershad Ram and Lalji Ram were also tenants. In 


other words, that Gopi Ram, Pershad Ram and Lalji Ram between 
them represented the tenants of a tenancy at fixed | rates. 
28. A. 518 of 1904. 
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The rent due to the zamindars in respect of the tenancy fell into 
arrear and the zamindars got a decree against their recorded 
tenant, namely, Gopi Ram, and under the new Tenancy Act 
recovered possession of the holding. The present plaintiff says 
that although Gopi Ram was alone recorded as tenant, Pershad 
Ram and Lalji Ram were also tenants entitled to one-third 
interest each, and that at an auction purchase in execution of a 
decree obtained by him against two of these tenants, namely, 
Lalji Ram and Pershad Ram, he became purchaser of one-third 
of the tenancy, and accordingly he is and was at the time of the 
ejectment tenant to the zamindars of one-third of the tenancy 
for which Gopi Ram was recorded. In the present suit he claims 
a number of reliefs, but in reality what he wants is to be restored 
to possession of the holding which was ejected in 1902, on the 
ground that he was wrongly ejected and that the proceedings by 
the zamindars in no way bound him. It does not appear from his 
plaint how he came to be actually ejected by virtue of proceed- 
ings to which he was no party. I strongly suspect that he never 
was in possession of the holding at all. However this may be, 
the appearing defendants meet him with the objection that the 
suit is not cognizable by the Civil Court, and that his remedy lay 
in the Revenue Court under section 79 of the N.-W. P. Tenancy 
Act, 1901. On these grounds both of the Courts below dismissed 
the plaintiffs’ suit and in my judgment they were perfectly right. 
No matter how the present suit has been dressed up, it is in 
reality a suit that can only be sustained upon the ground that 
the plaintiff is a tenant who has been ejected otherwise than in 
accordance with the provisions of Act Il of 1901. The whole 
policy of the Legislature is that suits and questions arising 
between landlords and tenants should be decided in the Revenue 
Court, and in my opinion it would be a great misfortune if a 
plaintiff by claiming a variety of reliefs could come into the Civil 
Court and set aside proceedings already had in the Court which 
the Legislature considers best suited to the trial of such suits. 

It has also been urged that the case having come up upon 
appeal to the District Judge, he ought, under the provisions of 
sections 196 and 197 of the Tenancy Act, to have dealt with the 
case. In my judgment section 196 only applies to a case which 
has been instituted in the wrong Court, but on appeal comes 
= before the Court to which an appeal would have lain if the suit 
were rightly instituted in the prescribed Court. In the present 
suit the appeal would have lain not to the District Judge but to 
the Commissioner. Section 79 comes under Schedule 4, group 
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C, which are the suits triable by the Assistant Collector of the 
first Class in which an appeal lies to the Revenue Court. The 


appeal is therefore dismissed with costs, including in this Court 
fees on the higher scale. ? 


B. N. G. Appeal dismissed. 


‘JAMNA DAS 
versus 


NAJM-UL-NISSA AND OTHERS,* 


Limitation Act (XV of 1877), Schedule II, article 97—Suit on mortgage 
decreed in respect of part of considsration—failure of rest of considera- 
tion—second suit for personal decree—firat decree—cause of action—- 
date of decree. 

J obtained a mortgage from N. In the T E was included a 
sum of Rs. 3,403 and odd which F, N’s husband, owned to J and a sum 
advanced in cash ‘to F. J brought a suit forsale upon his mortgage 
against N. The suit was dismissed by High Court in respect to the two 
sums named above, on the ground that N did not understand the nature 
of the contract and did not take upon herself the liability as to these 
items. J then brought this suit for money against the heirs of F more 

` than three years after the debt had been contracted. Held that the decree 

of the High Court holding that there was no binding contract between 
N and J, brought about a new state of things and imposed a new 
obligation on the debtor who could no longer allege that he was absolved 
by the creditors being entitled to the land instead of the money, and that 
he became bound to pay that which he had retained in payment of his 
land, the date of the decree giving the date of the failure of an existing 
consideration within the meaning of article 97 of the Limitation Act. 

Bassu Kuar v. Dhum Stugh, I. L. R.; 11 AIL, 49 applied. 


First APPEAL against a decree of Rai Shanker Lal, Subordinate 
Judge of Mirzapore. 


Suit for money. 


In 1898, Musammat Najm-ul-nissa executed a mortgage in. 
favour of Lala Jamna Das for Rs. 26,000. Part of the consider- 
ation of the said mortgage was a sum of Rs. 3,403-11-6 which 
was due to the mortgagee from Farzand Ali, the husband of the 
executant, and a sum of Rs. 679-10-6 paid to.Farzand Ali in 
cash at the time of the mortgage for the Musammat. Lala Jamna 
Das brought a suit upon the mortgage. The executant denied 
her liability in respect of the two items mentioned above, on the 
ground that she neither admitted her liability in respect of 


the first item nor received the second item. The High Court on 
SF. A, 78 of 1904, 
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appeal dismissed the suit in respect to the said items holding 
- that the plaintiff had failed to prove that the executant, a parda- 
nashin lady, understood the terms of the deed in respect to these 
two sums. The plaintiff thereupon brought the suit, which gave 
rise to the present appeal, against the heirs of Farzand Ali for 
recovery of the two sums mentioned above, with interest. The 
Subordinate Judge dismissed the suit in respect of the item of 
Rs. 3,403-11-6, holding that it was barred by limitation. 


Plaintiff appealed. 


Motilal Nehru (with him Satya Chandra Mukerji, for J.N. 
Chaudri), for the appellant, submitted that the cause of action 
accrued to the plaintiff when the High Court held that the lady 
was not liable for the items in dispute and not when the loan was 
advanced to Farzand Ah. 


[SranLey, C.J.—How can you hold the heirs of Farzand Ali 
liable for his tort.] The heirs would not be personally liable, 
but the estate of Farzand Ali would be liable. 

' The cause of action was the failure of consideration and fraud 

of Farzand Ali, who fraudulently represented to the appellant 
that the lady had undertaken to pay his debts. Articles 95 
and 97, schedule H, Limitation Act, would apply. The fraud 
became known to the plaintiff when the High Court held that 
the lady never undertook the lability. 


The debt was an existing debt when the mortgage was executed 
and the consideration was the writing off of that debt. That is 
to say, it was a payment by Farzand Ali to the lady and by the 
lady to the appellant. 

Bassu Kuar v. Dhum Singh, [1888] L L. R., 11 AML, 47, 57 P. C. 

There is no difference between the liability of a person who 
himself owes a debt and of him who undertakes the liability of 
another. In the latter case when the creditor exempts the 
debtor, he does so for full consideration and the creditor can 
only sue the debtor when the consideration falls through. In 
the present case the consideration failed on the date of the 
High Court decree. 


Sundar Lal (with him Muhammad Ishaq), for the respondent, 
submitted that the plaintiff had no cause of action. The High 
Court dismissed his former suit so far as the items in dispute 
were concerned, on the ground that the plaintiff had failed to 
prove his case. He could not institute å second suit for the 
game. Article 97 did not apply as no money was paid, and there 
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was no consideration which failed. Article 95 did not apply as . 
no fraud was alleged. The only articles which could apply were 
articles 62 and 57. The only remedy of the plaintiff was to fall 
back upon the old debt which was barred by limitation. The 
plaintiff had no further cause of action. 


Motilal Nehru, heard in reply. 


The judgment of the Cowt was delivered by 


STANLEY, C. J.—The facts of this case are simple. The plaintiff- 
appellant obtained a simple mortgage of certain property from 
the defendant-respoudent, Musammat Najm-ul-nissa of date the 
4th of February, 1898, to secure a principal sum of Rs. 26,000 
and interest. On foot of this mortgage he instituted a suit on 
the 9th of February, 1900, for sale of the mortgaged property. 
Maulvi Farzand Ali, the husband of Musammat Najm-ul-nissa, 
negotiated and carried out the loan on behalf of his wife. In- 
cluded in the sum of Rs. 26,000 was a sum of Rs. 3,403-11-6, 
which was owing by Farzand Ali to the plaintiff and the 
payment of which, Farzand Ali represented to the plaintif, 
his wife was prepared to take upon herself and to secure 
by the mortgage. ‘There was also an item of Rs. 679-10-6, 
cash agreed to be paid to the mortgagor. In her written 
statement Musammat Najm-ul-nissa pleaded as to the first of 
these two items that she had no knowledge whatever ‘of the 
debt due by her husband and had not undertaken to pay it, 
and as to the second item she denied that she ever received 
it. 

The Court of first instance decreed the plaintiff’s claim, but on 
appeal this Court disallowed the two items to which we have 
referred, holding that it was not shown that Najm-ul-nissa 
understood that she was encumbering her property to secure 
her husband’s debt and as regards the other item though it was 
undoubtedly paid to Farzand Ali, there was no evidence to show 
that it found its way into the hands of Najm-ul-nissa or was 
applied for her benefit. Accordingly this Court disallowed the 
claim in respect of these two items and modified the decree of 
the Court below accordingly. 

Farzand Ali having died, the present suit was brought by the 
plaintiff-appellant against his legal representatives, mcluding 
his wife, Najm-ul-nissa, for payment of the two sums of 
Rs. 3,403-11-6 and Rs. 679-10-6 with interest, alleging that 
Farzand Ali had induced the plaintiff to believe that his wife 
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had taken upon her the liability for the larger amount and had Crvit. 
undertaken to pay to Najm-ul-nissa the smaller item. 1908. 

The Court below held in regard to the sum of Rs. 679-10-6 Sara 
that it was paid by the plaintif to Farzand Ali on his undertaking anes DES 
to hand it over to his wife, and that Farzand Ali fraudulently orni: 
misappropriated it and was therefore liable to restore this amount Santen C. J 
to the plaintiff. As regards the other sum the Court below held 
that the claim was barred by limitation and that the successful 
repudiation of the debt by Musammat Najm-ul-nissa gave no 
fresh cause of action. From this decision the plaintiff has ap- 
pealed ‘and the defendants have filed an objection under section 
O61 of the Civil Procedure Code in respect of the decree for 
Rs. 679-10-6, alleging that the claim in regard to it was barred 
by sections 13 and 43 of the Code. 


We think that the principle laid down by their Lordships of 
the Privy Council in the case of Bassu Kuar v. Dhum Singh(*) 
is applicable to this case. In that case the facts were these: In 
1879, Dhum Singh being indebted to Baru Mal, they entered 
Into an arrangement that Baru Mal should buy certain villages 
of Dhum Singh and should give credit for and write off so much 
as was equal to the debt, receiving only the balance in cash. 
The conveyance was to be made in favour of Bassu Kuar, the wife 
of Baru Mal, but disputes having arisen, the completion of the 
agreement was refused by Baru Mal. Dhum Singh then sued 
Baru Mal for specific performance, but his suit was dismissed by 
the High Court, that Court holding that there had been no 
unqualified acceptance of the terms by Baru Mal, and that no 
binding contract enforceable by law had been made between the 
parties. This decree was passed on the 14th of March, 1884. 
A suit was then brought on the. 18th of September, 1884, by 
Baru Mal and Bassu Kuar for the amount of the debt due to 
Baru Mal in respect of which an allowance in the sale considera- 
tion had been made. The defendant set up the case that the 
claim was barred by limitation alleging that nothing had occur- 
red during the transaction and Litigation between the parties to 
alter the nature of the original debt which had accrued in 1879. 
The Court of first instance decreed the claim but upon appeal 
the High Court reversed the decision. On appeal to the Privy 
Council their Lordships, reversing the decision of the High Court, 
held that the decree of the High Court, dated the 14th of March, 
1884, holding that there was no binding contract enforceable by 


(1) [1888] I. L. R., 11 All, 47. 
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law, brought about a new state of things and imposed a new 
obligation on the debtor who could no longer allege that he was 
absolved by the creditors being entitled to the land instead of 
the money and that he became bound to pay that which he had 
retained in payment of his land, the date of the decree giving 
the date of the failure of an existing consideration within the 
meaning of article 97 of Schedule IL to the Limitation Act. In 
the case before us the two sums in dispute were included at the 
instance of Farzand Ali in the debt for which his wife gave the 
security. On his representation that his wife agreed to become 
responsible for and to secure payment of the debt of Rs. 3,403-11-6, 
the plaintif exonerated him from liability in respect of it and 
upon the faith of his undertaking to pay to his wife the other 
sum of Rs. 679-10-6, this sum was paid to him. The mortgage 
bond which was actually drafted by Farzand Ali and executed 
by his wife, purported to secure payment of these amounts. It 
was on the faith of this agreement between the plaintiff-appel- 
lant and Farzand Ali that the latter would obtain from his wife 
security for the two sums In question that the debt of Farzand 
Ali was discharged and the other sum was paid to him. When 
the decree of this Court absolving Najm-ul-nissa from payment 
of the stuns in (dispute was passed, there was, we think, a new 
obligation imposed on Farzand Ali to make good the two 
amounts, the payment of which he had induced the plaintiff 
for the time being to forego on the representation that they 
were included in the mortgage security, and that this security 
was binding on the mortgage. Whether the case be viewed 
according to the terms of the Contract Act or according to the 


terms of the Linitation Act, we think, on the principle laid down 


in the case to which we have referred, the respondents cannot 
successfully resist the plaintiff's appeal. 

For the foregoing reasons above stated there appears to us to 
be no force in the objection filed on behalf of the respondents, 
We therefore allow the appeal, modif y the decree of the Court 
below aud give a decree to the plaintiff-appellant for the principal 
sum of Rs. 3,402-11-6 to be recovered from the property of 
Farzand Ali, with interest thereon, at the rate of 6 per cent. per 
annum from the 4th of February, 1898, to the date of payment in 
addition to the sum already decreed. We give the plaintiff- 
appellant as against all the defendants-respondents the costs of 
this appeal, also the costs in the Court below with fees iw this 
Court on the higher scale. . We dismiss the objection with costs. 

X. Appeal deereed—Objection dismissed. 
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MISRI LAL 
VET SUS . 
BANARSI LAL AND ANOTHER.” 


Civil Procedure Code (XIV of 1882), sections 215 and 216—-Decree n 
favour of defendant—account of partnership—Plaintiffs’ suit should be 
dismissed when nothing due to him. 

The cases in which a decree can be made in favour of the defendant 
are those provided for by section 216 of the Code of Civil Procedure. 
In a suit where the plaintiff prayed for taking an account of a dissolved 
partnership and alleged that a sum of Rs. 200 was due to him, but on 
taking accounts it appeared that nothing was due to him but something 
was due to the defendants, held that no decree should be made in 
favour of the defendants, but the suit ought to be dismissed. 


_SEconp APPEAL from a decree of Maulvi Maula Baksh, Addi- 


tional Subordinate Judge of Aligarh, reversing a decree of Babu 


Jagat Narain, Munsif of Koil. 
Suit for accounts. 


The material facts are fully given in the judgment. 

Gulzari Lal, for appellant. 

Satya Narain, for respondents. 

The following judgment was delivered by 

BaNneEnJ1, J.—This was a suit for an account of a partnership 
which had already been dissolved. The prayer contained in the 
plaint was “‘ that a sum of about Rs. 200, together with interest, 
be awarded to the plaintiffs against the defendant, and whatever 
further amount might upon taking an account be found due to 
the plaintiffs by the defendant on account of the partnership 
business be also awarded to the plaintiff.” The defence was that 
nothing was due to the plaintiffs, but that on the contrary 
Rs. 760 odd was payable by the plaintiffs to the defendant. The 
Court of first instance took an account of the disputed items, 
and coming to the conclusion that a certain sum was due to the 
plaintiffs, made a decree for that sum in the plaintiffs’ favour. 
Both parties appealed. The lower appellate Court considered 
the account, disallowed some of the items awarded to the plain- 
tiffs; and directed a fresh account to be taken. On the’taking 
of an account it appeared that nothing was due to the plaintiffs, 
and that a sum of Rs. 267-2-11 was due by the plaintiffs to the 
defendaxt. The plaintiffs’ claim was accordingly dismissed. 

oS. A. 604 of 1904. 
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The defendant has preferred this appeal, and he contends that 
the Court below ought to have made a decree in his favour for 
the amount found to be due to him. The learned Vakil for the 
appellant has not been able to adduce any authority in support 
of the contention that in a suit like this a decree should, under 
the Code of Civil Procedure, be made in favour of the defendant. 
The only case in which the Code directs a decree to be made 
in favour of a defendant appears to be that referred to in section 
216. The learned Vakil refers to form No. 133 of the fourth 
Schedule. That is the form ofa final decree in a suit for dis- 
solution of partnership referred to in section 215 of the Code. 
This was nota suit for dissolution of partnership but for an 
account of partnership already dissolved. It was a suit of the 
description referred to in section 215. In such a suit the Court 


should before making its decree direct an account -to be taken 


in order to ascertain the amount due to or from any party. - 
This the Court did and it was found that so far from anything 
being found due to the plaintiffs, a certain sum was due by them 
to the defendant. Under these circumstances the Court was 
right in disimissing the plaintiffs’ suit and in not making a 
decree in favour of the defendant. It was not the defendant's 
case that a decree should be made in his favour and the con- 
tention now put forward was apparently never raised in the 
lower appellate Court. The case of Thirukumaresan Chetti v. 
Subbaraya Chettz(') relied on by the learned Vakil for the appel- 
lant, does not appear to me to have any bearing on the’ present 
case. I accordingly dismiss the appeal with costs. 
X. Appeal dismissed. 
(1) [1895] L L. R., 20 Mad., p. 313. 





KALIAN SINGH AND OTHERS 
versus 
THAKUR DAS AND otnenrs.* 


Oivil Procedure Code (XIV of 1882), sections 244, 318—purchaser at 
auction—representative of judgment-debtor—Suit for possession of — 
property purchased—not maintainable. 

The plaintiffs purchased the property in dispute in execution of a decree. 
Seven years later they applied for delivery of possession. The application 
was dismissed as time-barred. They then brought the present suit for 
possession ; held that the purchaser under a sale in execution of a decree 
is a representative of the judgment-debtor and is precluded by the 

. provisions of section 244 of the Code of Civil Procedure, from instituting 

a suit for possession of the property purchased by him under the sale. 

* 8. A. 808 of 1004. 
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Sgeoonp APPEAL from a decree of H. Warburton, Esq., District 
Judge of Agra, confirming the decree of B. Ram Dhan Mukerji, 
Assistant Sessions Judge of Agra. l 

The plaintiffs purchased the próperty at an suction sale on 
20th June, 1891, held in execution of a mortgage decree and 
obtained the sale certificate on 6th August, 1897. Their appl- 
cation for delivery of possession was rejected by the Court of 
first instance as being time-barred. On appeal the District 
Judge held that the application was not time-barred. The High 
Court decided on 6th August, 1898, that no appeal lay to the 
District Judge.: Consequently the order of the first Court was 
restored, 

_ The plaintiffs brought. this suit for possession on 18th of 
_ July, 1903. The defence inter alia was that it was barred by 
limitation and section 244, Civil Procedure Code. 

The Courts below overruled the objections and decreed the 
claim for possession. 


Defendants appealed. 


Durga Charan Banerji, (with him J. N. Chaudri,) for the 
appellants, submitted that the suit was barred by limitation 
under article 138 of the Indian Limitation Act. He further 
submitted that section 244, Civil Procedure Code, barred the 
suit. 

He relied on 

Kattayat Pathumayi v. Raman Menon, [1902] I. L. R., 28 Mad., 740. 

Madhu Sudan Das v. Gobind Pria, [1899] I. L. R., 27 Cal., 34. 

Moti Lal v. Mukund Singh, [1897] I. L. R., 19 Al., 477. 

Prosunno Kumar Sanyal v. Kali Das Sanyal, [1892] I. L. R., 19 Cal., 683. 


Madan Mohan Malaviya (with him Mohan Lal Sandal), for 
the respondents, submitted that article 138 read with section 16 
of the Indian Limitation Act saved the period of limitation. 
He further contended that an auction purchaser could proceed 
either under section 318, Civil Procedure Code, or institute a 
suit. He referred to 

Kishori Mohan Roy Chaudhri v. Chunder Nath [1887] I. L. R., 14 CaL, 644, 


He further submitted that no appeal lay from an order 
under section 318, Civil Procedure Code. So the question thus 
arising between the auction-purchaser and the judgment-debtor 
could not be considered a question arising between the parties 


to the suit relating to the execution, discharge or satisfaction of 
the decree. He relied on 


Narain Singh v. Pargash, [1886] 6 A. W. N., 45. 
33 
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Karun Sinor Bujha Roy v. Ram Kumar Pershad, [1899] I. L. R., 28 Cal., 529. 
v. Saddo Kunwar v. Bansidhar, [1901] I. L. R., 23 AIL, 476. 
Traxur Das. Kalyan Singh v. Thakur Das, F. A. F. O. 50 of 1898. 


(STANLEY, C. J. referred to the Full Bench case of 
Gulzari Lal v, Madho Ram, [1904] I. L. R., 26 All, 447.] 


The judgment of the Court was delivered by 

Stanley, O. J.  Sranuey, C. J—A question under section 244 of the Code of 

ca Civil Procedure is involved in this appeal. The facts are these :— 

On the 17th of December, 1887, the plaintifis-respondents 

obtained a decree for sale upon a mortgage against the defen- 

dants and brought the property to sale and themselves purchased 

it on the 20th of June, 1891. In 1898, that is, seven years after 

the sale, they applied under the provisions of section 318 of the 

Code for possession, but their application was rejected, and on 

appeal to the High Court the decision of the Court below was 

upheld. Then, on the 18th of July, 1903, the present suit was 
instituted. 

The Court below held that the plaintifis were entitled to 
maintain the suit, and that section 244 of the Code of Civil 
Procedure offered no obstacle to its success. We are unable 
to agree in the view of the law taken by the Court below. We 
think, particularly in view of the later decisions, both of this 
and other High Courts, that section 244 does preclude the 
institution of a suit under circumstances similar to those in the 
present case. That section enacts that certain questions shall 
be determined by order of the Court executing a decree and not 
by a separate suit, and amongst other questions to be so deter- 
mined, are questions arising between the parties to the suit in 
which the decree was passed or their representatives and 
relating to the execution, discharge or satisfaction of the decree 
or stay of execution thereof. It was decided by a Full Bench 
of this Court in the case of Gulzar Lal v. Modho Ram( 1) that an 
auction purchaser at a sale held in execution of a simple money 
decree against a judgment-debtor whose property had been 
ordered to be sold at the suit of mortgagees in a mortgage suit 
is arepresentative of the judgment-debtor, within the meaning 
of section 244, and that there is no distinction between the case 
of a purchaser who purchases by private agreement from a 
judgment-debtor whose property is the subject-matter of the 

(1) [1904] L L. R., 26 AlL, 447. S.C. 1A, L. J. R., 65, 
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suit for sale at the instance of a mortgagee, and that of a pur- 
chaser who purchases at a judicial sale in execution of & simple 
money decree against such judgment-debtor. It was further 
held that the term representative as used in section 244 of the 
Code when taken with reference to the judgment-debtor does not 
mean only his legal representatives, but means his representative 
in interest and includes the purchaser of his interest, who so far 
as such interest 1s concerned, is bound by the decree. One of us 
took part in the hearing of this case, and from the judgments it 
appears that the matter was carefully considered. Our brother 
BaNERJI was a party to that decision, and we may usefully quote 
his language in regard to the position of a decree-holder who has 
become a purchaser at an auction sale. He says in the course of 
his judgment, “It seems to me that every purchaser of the 
judgment-debtor’s interest, who is bound by the decree, is a 
representative of the judgment-debtor within the meaning of the 
section whether he is a purchaser under a private sale from the 
judgment-debtor or a purchaser at a compulsory sale held in 
execution of a decree obtained against the judgment-debtor. 
I can see no distinction in principle between the case of a pur- 
chaser under a private sale and that of an auction-purchaser, 
provided that the decree in execution can be enforced against 
him. In my judgment the word representative in section 244 
means & person against whom a decree can be enforced either 
as the legal representative of the judgment-debtor or as his 
representative in interest,” and later on he says, “He, (that is 
the purchaser) is therefore in my opinion a representative of the 
judgment-debtors, mortgagors, within the meaning of section 
244, and his suit has been rightly held to be barred by that 
section.” In view of this decision by a Full Bench it appears 
to us that the appeal must succeed. We may state, however, 
that we are supported in the view that we take of the section 244 
by the decision of a Bench of the Madras High Court in the case 
of Kattyat Pathumayi v. Raman Menon(*) and also by a decision 
of the Calcutta High Court in the case of Madhu Sudan Das v. 
Gobinda Priya Chaudhurant(*). For these reasons we allow the 
appeal, set aside the decrees of the lower Courts and dismiss the 
‘plaintiffs’ suit with costs in all Courts, including fees in this 
Court on the higher scale. 
M. L. 8. Appeal decreed. 


(2) [1902] I. L. R., 26 Mad., 740. 
(3) [1899] I. L. R., 27 Cal., 34. 
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MURLIDHAR 
i VETEUS 
SHER SINGH AND ANOTHER.* 


Mortgage—Sale of property on first mortgage—purchase by decree-holder— 
Suit on second ‘mortgage—one mortgagee the same as first—Sale of 
property for a second time. 


The property in dispute was mortgaged first to M, then to M and 8 and 
then to the appellant. M brought a suit for sale upon the first mortgage, 
obtained a decree, sold the property and purchased it himself. M and S 
then brought a suit upon the second mortgage and obtained a decree. To 
this suit the appellant was a party. Held that M and S could again sell 
the property which was sold in execution of the decree on the first 
mortgage, inasmuch as M by his purchase did not become full owner, as 
the property was subject to two other mortgages. Sunder Singh v. Bhola 
Singh, I. L. R., 20 AIL, 322, distingutshed. 

SEoonD APPEAL against the order of Maulvi Ahmad Ali, Subor- 
dinate Judge of Aligarh, reversing an order of Babu Chhajju 


Mal, Munsif of Etah. 


Application for order absolute under section 89 of the Transfer 
of Property Act. 


The material facts appear from the judgment 


It may be noted that to the first suit brought by Mabtab Singh, 
Sher Singh and Murlidhar were not made parties. 


Sital Prasad Ghosh (for Sir Walter Colvin), for the appellant. 
Haribans Sahai, for the respondent. 


The following judgment was delivered by 

Knox, J.—In order to clear the ground for a decision in this 
case I deem it expedient to set out the facts, out of which the order 
in execution and this second appeal, which has resulted from that 
order, have arisen, On the llth of July, 1879, one Harbhajan 
executed a mortgage-deed over 24 biswas of property in favour 
of one Mahtab. Singh, who is one of the respondents in this 
appeal. After Harbhajan’s death, Mahtab Singh brought a suit 
against the heirs of Harbhajan upon the deed in his favour and 
obtained a decree for sale under section 88 of the Transfer of 
Property Act. He sued out execution, brought the mortgaged 
property to sale, and in his own person became the purchaser 


thereof on the 20th December, 1899. . 
8 E, 8, A. 217 of 1905. 
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It so happened, however, that Balwant Singh, heir of Har- 
bhajan, had, on the 2nd of January, 1883, executed a deed of 
mortgage over the same property in favour of the present res- 
pondents, Sher Singh and Mahtab Singh, who are said to be a 
joint Hindu family living jointly, and again on the 23rd of July, 
1883, the same Balwant Singh had executed a further mortgage- 
deed over part of the same property in favour of Murlidhar, the 
present appellant. Mahtab Singh and Sher Singh brought 
a suit upon foot of their mortgage, and on the 30th of September, 
1899, obtained a decree against the property mortgaged to them. 
To this decree, Balwant Singh and Murlidhar were made parties. 
On the 26th of March, 1903, Mahtab Singh and Sher Singh 
applied to the Court for an order absolute for sale of the property 
mortgaged to them. Murlidhar objected on the ground that the 


property over which the applicants asked for an order absolute . 


for sale has already been sold in satisfaction of a prior mortgage 
and purchased by Mahtab Singh, who was decree-holder in that 
siut.. The Court of first instance sustained the objection, but 
in appeal the objection was overruled and order given that the 
decree absolute be prepared. It is now contended that the latter 
order is an order which cannot be passed. The learned Vakil 
for the objector-appellant, based his arguments against the order 
appealed from mainly upon the ground that Mahtab Singh was 
the owner of the property, and being such owner, he could not 
bring his own property to sale. In support of his contention he 
relies upon certain remarks made by a Full Bench of this Court 
in the case of Sundar Singh and others v. Bholu Singh and 
others(*). The Full Bench, see page 324, observed that a holder 


of two independent mortgages over the same property, who is ` 


not restrained by any covenant in either of them, can obtain a 
decree for sale on each of the mortgages in a separate suit. They 
added, “What benefit the two decrees will be to the plaintiffs it is 
difficult to see, except that the plaintiffs may execute one of these 


decrees by sale of the property, and, if there is a surplus arising ` 


from the sale, they may probably attach that surplus in execution 
of the other decree. One thing is quite clear, that the plaintiffs 
cannot sell the property twice over, and they cannot sell under 
' the second decree subject to the first.” It is this passage upon 
which appellant’s counsel relies. In the case just quoted, how- 
ever, the plaintiffs, mortgagees, and the defendant, mortgagor, 
were the same persons and the mortgagees having obtained a 
decree for sale and having executed it by sale would become full 
(1) [1898] L L. R., 20 All, 322. 
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owners of the property mortgaged. In the case before me, 
Mahtab Singh even after his purchase on the 20th of December, 
1899, did not become full owner of the mortgaged property, for 
it was at the time he made his purchase subject to two other 
mortgages. I see nothing in section 89 of the Transfer of 
Property Act; which bars Sher Singh and Mahtab Singh from 
getting au order absolute for sale. This being so, I dismiss the 
appeal with costs. 


J.B, L. Appeal dismissed. 





RAM LAL 
VETSUS 
LAKHPAT RAI* 

Mortgage—Suit on puisnas mortgage—puisne mortgages a party to the for- 
mer sutt on prior mortgage—right of redemption of puisne mortgagee 
—extinguished when decree passed on prior mortgage. 

Certain property was mortgaged to R in January, 1892, and to R 
and S in March, 1892. The latter mortgage was found to have priority 
over the former as with its consideration some earlier mortgages had 
been discharged. This finding became final. R and8 first brought a 
suit upon the mortgage of March, 1892, and {foreclosed the property. 
R then brought the present suit for foreclosure of half the property in 
possession of Lon his mortgage of January, offering, to redeem the 
prior mortgage. Held that R being a party to the suit on the mortgage of 
March, his right of redemption was extinguished upon the foreclosars of 
that mortgage, and the present suit was not maintainable. 

SECOND APPEAL from a decree of B. J. Dalal, Esq., Disci 
Judge of Mainpuri, affirming a decree of A. Rahman, E i 
Subordinate Judge. 

Suit for foreclosure. 

The material facts and arguments appear from the judgment, 

| Tej Bahadur Sapru (with him M. M. Malaviya), for the appel- 
lant. 

Satish Chandra Banerji (with him Sundar Lal), for the res- 

The following judgment was delivered by : 

Baxs, J.—This appeal arises ina suit which was Sou 
under the following circumstances : Sumer Singh, the predecessor 
in title of the defendants No. 2 and 3, mortgaged certain property 
by way of conditional sale to the plaintiff on the 18th of January, 
1892, On the 10th of March of that year he executed a similar 


mortgage of the same property in favour of the plaintiff and the 
e5. A. 569 of 1904. 
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first defendant, Lakhpat Rai. It was found by the Court of first 
instance that this mortgage of the 10th of March, 1892, took 
priority over the mortgage of the 18th of January, 1892, asa 
mortgage of a date prior to that of the mortgage last mentioned 
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had been discharged with the amount of this mortgage. This: Laxupar Rar. 


finding of the Court was submitted to by the plaintiff and was 
never disputed in appeal. The plaintiff. and Jakhpat Rai 
brought a suit for foreclosure under the mortgage of the 10th of 
March, 1892, and obtained a decree on the 13th of December, 
1894. That decree was made absolute under section 87 of the 
Transfer of Property Act on the 8th of August, 1895, and posses- 
sion was taken under it both by the plaintiff and by Lakhpat 
Rai. The plaintiff has now brought a suit for foreclosure under 
his mortgage of the 18th of January, 1892, and prays that a decree 
for foreclosure be made in respect of one-half of the property 
which was the subject-matter of the decree for foreclosure 
referred to above. He offers to pay to Lakhpat Rai one-half of 
the amount of that decree. The Court of first instance dismissed 
_ the plaintiffs suit, and the decree has been affirmed by the lower 
appellate Court. The plaintiff now comes in second appeal. In 
my judgment the plaintiff could not succeed in his suit. As 
I have already said, he has submitted to the finding of the Court 
of first instance that the mortgage of the 10th of March, 1892, 
upon which a decree for foreclosure has already been passed, 
took priority over the mortgage which is the basis of the present 
suit. Therefore, upon a foreclosure of that prior mortgage, the 
plaintiff's right to redeem that mortgage as subsequent mortgagee 
was extinguished. He was a party to that suit, and as such 
party, he should have, before an order absolute was made, 
redeemed Lakhpat Rai’s share of the mortgage in respect of which 
the decree for foreclosure was passed. As he did not doso, and 
allowed an order absolute to be made, he has been foreclosed of 
his right of redemption, and itis too late now for him to ask 
the Court to allow him to redeem the prior mortgage. Of course, 
if the mortgage jointly held by him and Lakhpat Rai did not 
take priority over the mortgage held by the plaintiff alone, the 
case would have been different; but since that mortgage took 
priority over the plaintiff's mortgage, and the plaintiff allowed 
a decree for foreclosure to be made absolute in respect of the 
prior mortgage, he cannot now seek to redeem that mortgage. 


His suit has been rightly dismissed, and I dismiss the appeal — 


with costs, including fees on the higher scale. 
l Appeal dismissed, 





Banerji, J. 
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DULMA KUAR 


VETEUS 


MAHADEO PRASAD AND OTHERS.” 


Sarkhat—not stamped—suit for money—Sarkhat only a memoranda 
—admissible in evidence. 


Where a plaintiff brought a suit for recovery of money on the ground that 
the defendants had borrowed the amount through one M, who executed 
two sarkhats, which were not properly stamped, but which did neither 
purport to acknowledge any debt nor contained a promise to repay 
any debt or any stipulation to pay interest, held that they were only 
memoranda of transactions and not the basis of the plaintiff's suit and 
were admissible in evidence. Udit Upadhiya v. Bhawani Din, I. L. R. 
27 AU., 84, referred to. - 

SECOND APPEAL from a decree of M. Ishaq Khan, Esq., District 
Judge of Azamgarh, affirming a decree of Pandit Girraj Kishore 
Dutt, Subordinate Judge. 

Suit for money. 

The material facts appear from the judgment. 

' Plaintiff's appeal. | 

Sundar Lal, for the appellant. 


J.N. Chaudri (with him Surendra Nath Sen), for the respondents. 


The judgment of the Court was delivered by 


STANLEY, C. J.—We are unable to agree in the view entertained 
by both the lower Courts as regards the nature of the plaintiff’s 
suit or as to the admissibility of two documents which have been 
inaccurately described as sarkhats. The suit was brought by 
the plaintiff to recover a sum of money alleged to be due to 
her in respect of moneys borrowed by the defendants through 
Mahadeo Parshad,: who is one of the defendants. In the claim 
there is a statement that Mahadeo Parshad executed a sarkhat 
in the name of Muni Ram deceased and his own name promising 
to pay interest at a stipulated rate, and later on another sarkhat. 
The Court below treated the suit as based solely on the sarkhats 
and finding that these sarkhats were not properly stamped and 
therefore not admissible in evidence, refused to entertain the 
plaintifs claim. The learned District Judge says, “Nor do 
I think it is open to her, (t. e., the plaintiff) to set up her case 
independently of that sarkhat, for she was bound to prove the . 

; oS. A. 808 of 1904. 
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terms on which the loan was given by that very document and 
not by other evidence ;” and later on he says: “on a careful 
consideration of the law point involved in this case and of the 
authorities cited by the pleaders for both parties in support of 
their respective contentions, I have come to the conclusion that 
the suit was not entertainable on the basis of the sarkhat alluded 
to above, and on these grounds I am not prepared to interfere 
with the decree below.” Again later on he says, “ As, however, 
the appeal must fail on the law point which has been detailed 
and discussed above, it is unnecessary to go into greater details 
of the other points briefly referred to above.” We have examined 
the alleged sarkhats and we find that they are nothing more nor 
less than memoranda of money dealings between the plaintiff 
and the defendants in the handwriting of the defendant Mahadeo 
Parshad. They do not purport to be in the nature of an acknow- 
ledgment of any debt, nor do they contain any promise to repay 
any debt or any stipulation to pay interest. They, as we have 
said, are mere memoranda or notes of transanctions. Under 
these circumstances the Court below was wrong in treating them 
as the sole foundation of the plaintiff's suit. The suit is in 
reality for the recovery of money lent. The case of Udit Upadhiya 
v. Bhawani Din(') is very similar to the present case. In that 
case this bench had to consider certain documents which in the 
Courts below were rejected as inadmissible on the ground that 
they were not properly stamped. We held that the documents 
were mere memoranda and not either acknowledgments of debts 
or promissory notes and therefore did not require a higher stamp 
than the stamp which was impressed upon them. In that case 
we may point out that the document was signed by the debtor. 
In the memoranda in the present case there is no signature by 
the debtor. We hold that the documents described as sarkhats 
are merely memoranda of transactions and not the basis of the 


plaintiff's suit. We therefore allow this appeal, set aside the - 


decree of the lower appellate Court and under the provisions of 
section 562 of the Code, remand the case to that Court with 
directions that it be reinstated in the file of pending appeals and 
be disposed of according to law. Regard will be had to the obser- 
vations contained herein. As regards the so-called sarkhats we see 
no reason for excluding them from consideration as evidence for 
what they are worth. The costs here and hitherto will abide the 
event. The fees in this Court will be on the higher scale. 

Appeal allowed.—Cause remanded. 

(1) [1904] L. L. R., 27 Al, 84. 
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Burkitt, J. Court Fees Act (VII of 1870), section 7, (cl. V.) and 12—Year—next before 
aa presenting the plaint—decision of first Court—jinality of--Appeal. 

A decision of a Court regarding the valulation is final under section 12 
of the Court Fees Act and cannot be questioned in appeal. But where 
the valuation is made in respect of a year other than the year mentioned 
in cl. V. (c) of section 7, that valuation is quite immaterial and can be 
questioned in appeal. 

The year next before the date of presenting the plaint referred to in — 
cl. V (e) of the Court -Fees Act should be reckoned according to British — 
calendar, next 365 days before the date of presenting the plaint. 


SECOND APPEAL from the decree of H. D. Grirrin, Esq., District 
Judge of Moradabad, confirming the decree of Lala Mata Prasad, 
Subordinate Judge. ; 


The material facts appear sufficiently from the judgment. ` 
Buldev Ram Dave (with him Sundar Lal), for the appellant. 
Gokul Prasad (with him Satish Chundra Banerji), for the res- 


pondent. 
The following judgment was delivered by 
Burkitt, J. Burxitr, J.—This is an appeal in a pre-emption suit which 
— was dismissed by the Court of first instance and the dismissal 


was affirmed by the Court of first appeal. The question to be 
decided here depends entirely upon certain provisions of the 
Court Fees Act. The property, the subject-matter of the pre- 
emption suit, being land not assessed to Government revenue, 
its value for the purposes of Court-fees had to be ascertained 
under section 7, sub-sections VI and V, pargraph (c). The value 
to be put on the pre-emptive property according to section 7, 
sub-section V (c), was 15 times the nett profits which had arisen 
from the Jand during the year next before the date of presenting 
the plaint. The plaintiff entered a certain amount in his plaint 
alleging it to be 15 times the profits as prescribed by the clause 
I have just cited. The defendants pleaded that the court-fee 
è 8. A. No. 505 of 1904. 
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paid by the plaintiff was insufficient, and after some delay in 
fixing the issue, the Court of first instance fixed the year 1308 
Fasli as being the year the profits of which form the proper 
basis for estimating the value of the subject-matter of the suit. 
Now the plaint was presented on the 16th of July, 1902. The 
Fasli year 1308, which the Court of first instance held to be the 
year the profits of which it would consider, commenced on the 


10th of September, 1900, and ended on the 28th of September, . 


1901, which is the last Fasli year before the date of presenting 
the plaint. Calculating on the evidence before it, the profits 
which accrued during that year, the Court of first instance found 
that the valuation of the suit as shown by the plaintiffs was 
much below its true valuation and that a much larger court-fee 
should have been paid. The first Court, no doubt, does not 
actually méntion the year 1308, but from its tenor and from its 
remarks it is clear that that was the year the profits of which it 
considered. Now for the appellant it is contended not that the 
Court of first instance made a wrong valuation of the profits of 
1308. Such a contention as that could not be supported in view 
of section 12 of the Court Fees Act. The decision of the first 
Court on that point in such a case would be final. But what the 
appellant contends is that the decision of the first Court as to 
the profits of 1308 is absolutely immaterial, and it does not 
concern him whether that decision is right or wrong. His 
contention is that the Courts have taken the profits of a wrong 
year into calculation. The contention, as presented by the learned 
Vakil at the hearing of this appeal, was that the words “the year 
next before the date of presenting the plaint” in clause V (e) of 
section 7 of the Court Fees Act must be construed to mean what 
they say, and that they cannot mean anything other than the 
year, 365 days next before the 16th of July, 1902. The learned 
Vakil referred to the definition of the word “ year” in section 3, 
clause (59) of the General Clauses Act, No. X of 1897, in which 
itis said that “year” shall mean a year reckoned according to 
the British calendar. Now the year reckoned according to the 
British calendar next before the date of presenting the plaint 
would be a period of 365 days, the last of which would be 15th 
July, 1902, and cannot, I think, in any way be interpreted to 
mean a year commenceing in September, 1900, and ending in 
September, 1901. In my opinion the contentions of the appellant 
are correct and must be allowed. Icannot put any meaning upon 
the word “year” cited above other than the ordinary and 
natural meaning, that is to say, a period of 365 days, and I 
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cannot construe the words “ year next before the date of pre- 
senting the plaint” as meaning a year which ended many months 
before that date. In this view of the case it seems to me that 
the question of the finality of valuation under section 12 of the 
Court Fees Act does not arise. The plaintif admits that if the 
year 1308 were the year, the profits of which were to be consi- 
dered, the valuation put by the Court upon those profits would 
be final and not open to appeal. But his argument is that, that 
valuation was made in respect of a year other than the year 
mentioned in clause V (e) of section 7 of the Court Fees Act, and 
therefore -that valuatiou is absolutely immaterial and -does not 
concern him. In this view I concur, and I think, therefore, that 
both the Courts below have erred on the point of law as to the 
year the profits of which were to be taken into consideration. 
Being now of opinion that the profits have been improperly 
calculated, I must send down an issuo upon that point to the 
lower appellate Court. The issue which I refer is this: what 
nett profits have arisen from the pre-empted property during 
the year next before the date of the presentation of the plaint 
in this suit, that is to say, during 365 days next before the 16th 
of July, 1902? The Court will take all admissible evidence 
which either party may tender upon this point, and return its 
finding with the least possible delay. Upon return of the find- 


Issue remitted. 
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MUTSADDI LAL AND ANOTHER 


versus 
KUNDAN LAL. 


Hindu Law—Ado}tion—Direction to adopt from a family—After born 
sons—Validity of. 


According to all schools of Hindu Law a widow may adopt with the 
assent of her husband. This assent may be given either orally or in 
writing. When it is given it must be strictly pursued. She cannot be 
compelled to act upon it until she chooses to do so, and in the absence of 
any direction to the contrary there is no limit to the time within which 
she may exercise the power conferred upon her. 

One B directed his widow to adopt a boy from a certain family. There 
were four boys in the family at the time when the authority was given 
but the widow adopted a boy born in that family some time after the 
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death of her husband. Held that the direction was sufficiently complied Privy Covncin. 


‘with by the adoption of the boy who was of more suitable age for aflilia- T 
i . 1906. 
tion than his brothers. ese 
APPEAL from a decision (STANLEY, C. J., and Borxrrr, J.) of ane Tau 
High Court at Allahabad. Kimanin 


n 


Suit to set aside adoption. 
The material facts appear from the judgment, 
Plaintiff's appeal. 
Q. E. A. Ross, for the appellants. 
' C. W. Arathoon, for the respondent. 


The judgment of their Lordships was delivered by 

Sir Axnprew Scopie.—The suit which gives occasion to this - Sir Andrew 
appeal was brought by one Balmakund, claiming to be the rever- cee 
sionary heir of one Badri Das, deceased, against Musammat Jamna, 
the widow of Badri Das, and Kundan Lal, the present respon- 
-dent, whom she was alleged to have illegally adopted after 
her husband’s death. Balmakund and Jamna have both died 
“since the institution of the suit. The present appellants are 
Balmakund’s representatives, and the whole question between 
them and the surviving respondent is whether the adoption 
of the latter by Musammat Jamna was a valid adoption. 

Badri Das was one of a family of Marwari Banias from J cere 
mere, who had settled at Jalalabad, in the Saharunpur district of 
the United Provinces, where he died childless on the 27th Octo- 
ber, 1888. After his death, his widow entered into possession 
of his property, in which she had, at all events, a life estate. On 
the 17th of August, 1891, she executed a deed of sale of a village 
which had been purchased with money left by her deceased 
husband ; and three years later, on the 14th of August, 1894, 
Balmakund filed a suit in the Court of the Munsif of Kairana 
for a declaration of his rights as reversioner against Musammat 
Jamna and the purchasers of the village. Prior to the institution 
of this suit, on the 12th of May, 1894, the widow adopted the 
present respondent, and, on the 28th of August, 1894, she 
executed a deed confirming the adoption. The Munsif held the 
adoption valid, and dismissed Balmakund’s suit on the L5th of 
August, 1895. The decision was upheld on appeal by the Sub- 
ordinate Judge of Saharunpur. Balmakund thereupon brought 
the present suit to set aside the adoption. 

An attempt was made, in the early stages of the suit, to set 
up a custom among the Marwari Banias, of Jaisulmere, under 
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Privy Counow.. which the power of widows in regard to adoption was greatly 
1906. extended ; but the attempt failed, and the Subordinate Judge 
= held that the case was governed by the Mitakshara law. This is 

ee Tal porbably true, but the High Court pronounced no decision upon 

Kuxpan Lan. this point, and it is unnecessry for their Lordships to determine 
ae it, All the schools of Hindu law recognise the right of the 
Sir Andrew j i 

Szobla. widow to adopt a son to her husband “with the assent of her 
lord.” Tt is equally well established that this assent may be 
given either orally or in writing; that, when given, it must be 
strictly pursued ; that she cannot be compelled to act upon it 
unless and until she chooses to do so; and that, in the absence 
of express direction to the contrary, there is no limit to the time 
within which she may exercise the power conferred upon her. 

In the present case both Courts below held the fact of the 
adoption proved, but they differed upon the question whether 
the widow had been authorized by her husband to adopt. The 
learned Subordinate Judge did not believe the witnesses. “ They 
not only,” he says, “contradict each other on material points, - 
but have made improbable and false statements, and at least” 
(three of them) “ are partial to the defendant, and their evidence 
cannot be considered to be as good as that of independent and 

' disinterested witnesses.” The learned Judges of the High 


Court, on the other hand, say :— 

“We are wholly unable to agree with the learned Subordinate Judge in 
rejecting the evidence adduced to establish this fact. On the contrary we 
think that the evidence is worthy of credit, and amply sufficient to justify a 
finding in favour of the appellant. Not merely is it ample in itself, but it is 
supported by the probabilities of the case, and under these circumstances, we 
find the authority to adopt has been proved.” 

Their Lordships have had the difficult task of deciding 
between these conflicting opinions, without having seen or 
heard the witnesses, and without the assistance which is not 
unfrequently derived from documentary evidence. It is worthy 
of notice, however, that the story told in this suit is the same 
as that told in the suit before the Munsif of Kairana one or tio 
years previously ; and that in the meantime the appellants had 
ample opportunity to test its accuracy; but they produced no 
evidence in rebuttal, and were unable materially to shake the 
witnesses for the respondent on cross-examination. Musammat 
Jamna had died before she could be examined in this suit; 
but her statement made in the previous suit in the Munsif’s 
Court was put in evidence. What she says is this :—“ Six or 
seven days before his death, Badri Das told me in the forenoon 
to adopt a boy .... He did not mention any boy, but said, 
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‘Adopt whomsoever you may like. Adopt the boy of the man Paivy Covunat. 


3 9) 


of Sirsawa only. The Sirsawa man was one Hardeo Das, a 
friend and caste-fellow of Badri Das, one of whose sons was 


ultimately adopted by her. Further on she says :— 

“ Badri Das gave authority to adopt during his illness. He had been ill for 
three months, and when he told me to adopt a son, he perhaps had no hope 
of his life. It was in the three-arched room facing the east, and forming 
part of this house that he told me to adopt a boy. I and my three siaters-in- 
law (husband’s sisters) were there at that time .... These three sisters-in- 
law are now dead,” 

And later on, she says :— 

“ Badri Das told me to adopt a boy within a year or two, i.e., at any time I 

Jiked after his death.” 


. The statement of the widow is corroborated by three witnesses, 
Chiranji, a brother-in-law of her husband; Baldeo Das, her 
own brother ; and Chhajju Mal, her nephew. All three appear 
to have been frequently with Badri Das during his last illness, 
and all concur that he authorized her to adopt one of the sons 
of Hardeo Das of Sirsawa; but none say that he named the 
boy to be adopted, or the time within which the adoption was 
to be made. It is true that two of these witnesses belonged 
to the widow’s family; and it was matter of just observation 
by the learned counsel for the appellant that Hardeo Das, 
the father of the boy adopted, who is said to have been present 
also when the authority to adopt was given, was not called. 
But the evidence forthcoming in cases of this character is seldom 
entirely complete or satisfactory. Here, so far as it goes, it is 
all on one side; and their Lordships see no good reason for 
discrediting it altogether. They accordingly concur with the 
opinion of the learned Judges of the High Court on this 

` point. 

But, it was argued, assuming the authority to adopt to have 
been given, it was not “strictly pursued.” The direction to 
adopt one of the sons of Hardeo Das must, 1t was urged, be taken 
to mean one of tlie sons of Hardeo Das then living ; and the boy 
adopted was not then born.- The direction was also to adopt 
“within a year or two” ; and the adoption was in fact not made 
until about six years after the death of Badri Das. Their Lord- 
ships are not disposed to place so narrow a construction upon 
the words said to have been used by Badri Das. Hardeo Das 
had at that time four sons, but no one of them was specially 
named, and all the dying man apparently desired was that one 
of this particular family should be selected; and their Lord- 
ships consider that the direction was sufficiently complied with 
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by the adoption of the respondent who was of a more suitable 
age for affiliation than his elder brothers. As regards the period 
within which the adoption was to be made, the widow expressly 
says that the words “ within a year or two” were qualified by 
the further words “at any time I liked,” and these are wide 
enough to cover the period which actually elapsed before the 
adoption was made. 

Upon a review of the whole case their Lordships will humbly 
advise His Majesty that the decree of the High Court ought to 
be confirmed and the appeal dismissed. The appellants will 
pay the costs of the appeal. 


$i 


Appeal dismissed 
Solicitors for the appellants: Barrow, Rogers and Nevill. 
Solicitors for the respondent: T. L. Wilson and Co. 
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Privy Onin ai of appeal—where jurisdiction exercised judicially 
on King’s behulf—Katiawar States—relation to British Dominions— 
jurisdiction exercised through Political Agent—political not judicial. 

As to the rights and powers of control possessed and exercised by the 
British Government over the Natives States in India with the correspond- 
ing restrictions upon the independent action of those States, some, 
no doubt, are the consequence of the suzerainty vested in the predominant 
power. Butapart from and beyond the consequences, whatever they 
may be, flowing from this general source, rights of very varing kinds 
have been established in connexion with the several States. 

Such rights over foreign territory differ not only in origin but in kind 
and in degree in the cases of different States ; so that in each instance 
in which the nature or extent of such rights becomes the subject of 
consideration, enquiry has to be made into the circuustances of the 
particular case. 

Syad Muhammad Yusuf-ud-din v. The Gusexnaipreis L. R. 24 I. A; 
137, referred to. 

Kathiawar is not, as a whole, within the King’s dominions. 

Constitution and jurisdiction of Courts in Kathiawar explained. 
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If a Court, administering justice on the King’s behalf, makes an order, Privy Council. 


judicial in its nature, by which some one is unjustly or injuriously affected, 
the person aggrieved is not precluded from applying to the King in 
Council to redress his wrong merely by the fact that he is not the King’s 
subject. 
The action of the Oourts of the Assistant Political Agents, that of the 
- Political Agent on appeal and that of the Governor of Bombay in Council 
is political and not judicial, hence no appeal lies to His Majesty in Council. 
There is not necessarily any inherent distinction between the nature of 
political cases and those treated as civil in the Rules framed for the 
guidance of the Political Agent. It depends in some causes solely upon 
who are parties to the suit. 
Appeal by special leave from three orders of the Court of the 
Agent to the Governor, Kathiawar, Bombay Presidency, in a suit 
on & mortgage. 


APPEAL by special leave from an order of the Governor in 
Council of Bombay, in æ suit for redemption. 


These two appeals were heard together. 
The material facts appear from the judgment. 


R. Haldane, K. C. (with him W. MeCarthy), for the appellants, 
in the two appeals. 


Cohen, K. C., for the respondent, in the first appeal. 


Sir Edward Clarke, K. C. (with him Birdwood), for the res- 
pondent, in the second appeal. 


Their Lordships’ judgment was delivered by 

Sır ArtHur Wirson.—The first of these appeals arises out 
of a suit instituted in the Court of the Assistant Political Agent 
of Sorath Prant in Kathiawar (the term Prant meaning an 
administrative district). The grounds of the plaintiff's claim, 
so far as it has now to be noticed, were that, in February, 1893, 
he had advanced money to the late Darbar Sri Vala Naga 
Mamaiya, a shareholder in the Chiefship ot Talukdar of Jetpur 
Chital in Kathiawar, for the purpose of paying off debts due by 
the latter, who was a talukdar of the 6th class, and that the 
plaintiff had acquired possession; that Vala Naga died in May 
1901; and that the plaintiff's rights as mortgagee had been 
interfered with or threatened by the nominal defendant as man- 
ager for the substantial defendants, the successors of the deceased 
chief. The plaintiff prayed for a declaration of his rights and 
an injunction. In effect, therefore, the suit was one to enforce a 
mortgage made by a deceased chief against his successors. 


The Assistant Political Agent dismissed the suit, basing his 
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decision upon a notification of the Government of India, in the 
Foreign Department, of the 22nd June, 1900, which laid down, 
for the guidance of the Agency Courts in Kathiawar, the rule 
that :—* No suit shall he against a tributary Chief or Talukdar 
...lu respect of any debt contracted by the predecessor of such 
Chief or Talukdar or sub-sharer, unless (a) the claim has been 
admitted by the tributary Chief or Talukdar or sub-sharer; or 
(b) the debt bas receiv ree the written approval of the Political 
Agent.” 

Against that decision the plaintiff appealed to the Political 
Agent, who, on the 22nd February, 1902, dismissed the appeal. 
On the 8th September, 1902, the Political Agent dismissed another 
appeal by the plaintiff against an order of the Assistant Political 
Agent awarding the defendants possession of the property in 
dispute. By a third order of the 22nd September, 1902, the 
Political Agent dismissed two applications of the plaintiff, one 
for a certificate that the case fulfilled the conditions necessary 
to support an appeal to His Majesty im Council, the other for 
leave to bring such an appeal. Against these three orders of the 
Political Agent the present appeal has been brought. 

The plaintiff being dissatisfied with these orders of the Political 
Agent, his ordinary and regular course would have been to appeal 
to the Governor of Bombay in Council. But he made an appli- 
cation to His Majesty in Council for special leave to appeal 
without going first to the Governor in Council, and in accordance 
with their Lordships’ advice, His Majesty in Council granted 
special leave so to appeal, but with leave to the Secretary of 
State for India to intervene, and put in a case and appear; in 
the result the India Office acted for the respondent. The appellant 
having been thus allowed to come before this Board without first 
going to Bombay, their Lordships think that the leave so given 
cannot have the effect of placing the appellant in any better 
position than he would have been in if he had followed the usual 
course and had a decision against him by the Governor in Coun- 
cil. So that in this respect, the case stands on the same footing 
as the second of the present appeals. 

The second appeal arises out of a suit instituted by the 
Thakur of KotdaSangani (a Kathiwar State) in the Court of 
the Assistant Political Agent, Halar Prant, against the State 
of Gondal, a State of the first class, to redeem and recover 
possession of a village said to have been transferred by way 
of mortgage to the latter state by the former. The suit was 
dismissed by the first Court, and that dismissal was upheld 
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by the Political Agent, Kathiawar. Upon appeal, the Governor 
of Bombay in Council reversed that decision, and gave a decree 
for redemption. A further appeal was brought to the Secretary 
of State in Council, who reversed the decision of the Governor in 
Council. l 

After various proceedings before the tribunals in Kathiawar, 
in which the plaintiff sought unsuccessfully to execute the decree 
of the Governor in Council notwithstanding its having been 
reversed by the Secretary of State, he appealed to the Governor 
in Council, and asked him to order the excution of his own decree. 
By an order of the 14th January, 1904, the Gévernor in Council 
refused the application. And against that order the plaintiff 
‘has brought the second of the present appeals, having obtained 
special leave to do so, granted upon the same terms as the leave 
granted in the first case. 

These two appeals were heard together. The question com- 
mon to both cases, and the only question which has been argued, 
is whether an appeal lies to His Majesty in Council. And the 
answer to that question depends mainly upon the true relation 
of the Kathiawar States and their people to the British Crown, 
and upon the nature and character of the control exercised by 
the British Indian authorities over the administration of justice 
in those States. 

Prior to the year 1802, Kathiawar consisted of a large number 
of States, independent of one another, each governed by its own 
Chief, but paying tribute in part to the Peshwa and in part to 
the Gaekwar of Baroda. It is necessary to review certain events 
that have occurred since that date, but they can be dealt with 
very briefly; the more so because Kathiawar in its relations 
with the British Indian Government has commonly been dealt 
with as a whole; and it may be so dealt with on the present 
occasion, for the- cases presented by the present appellants do 
not depend upon any circumstances peculiar to the particular 
States which, or whose rulers or people, are affected, or upon 
any consideration not applicable to the whole province. 

The time under consideration divides itself naturally into two 
periods, that of the Government of British India by the East 
Indian Company down to 1858, and that of the direct Government 
by the Crown after that date. 

The legal and constitutional position of the Company during 
the former of those periods was established in a series of judicial 
decisions, and was finally and fully defined in The Secretary of 
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1905. - exercised a delegated sovereignty over the territories under its 
e _ goverum ent, with all the powers in connection with the external 
Deveraxp relations of those territories incidental to the exercise of that 

v. sovereignty, subject, of course, to such restrictions as were im- 


ee ta. posed by charter or by statute. 


—— It is obvious that the sovereign power thus delegated to the 
Eein ree axı COMpany could be exercised by it in India only through its agents 
v. and officers in the country. Before the Regulating Act of 1773 
Tne State OF (13 Geo. III, c. 63) the three Presidencies in India were wholly 
GoNnDAL. . . : ; 
independent of one another; in the Government of each, and in- 
ae = the dealing of each with the Native States in its neighbourhood, 
“~~ the Company acted through its officers charged with the adminis- 
tration of that Presidency. By the Regulating Act the Govern- 
ments of Madras and Bombay were placed under the superinten- 
dence and control of the Governor-General of Bengal (since 
become Governor-General of India) and his Council, and close 
restrictions were placed upon their power of making war or 
peace or concluding treaties without the approval of the Cen- 
tral Government. Subsequent statutes expressed with greater 
clearness the subordination of the lesser Governments, and 
repeated the restrictions upon the exercise by them of various 
sovereign powers. But subject to that subordination and to those 
restrictions, those statutes never took away those powers, but, 
on the contrary, repeatedly recognised their existence. And, 
accordingly, in The East India Company v. Syed Alu?) this 
Board held that a treaty entered into by the Government of 
Madras, after compliance with the statutory conditions, was 
a valid exercise of sovereignty. Jt is well to notice this 
point, because much that has now to be considéred has to do 
with the action of the Government of Bombay. And as no 
question has been raised as to the Bombay Government having 
at all times obtained all necessary sanction, the distinction 
between the two Governments need not be -further noticed. 

By the Government of India Act, 1858; the delegation of 
sovereign power to the Company was determined, and it has 
since been exercised directly on behalf of the Crown, in India 
(speaking generally) through the same authorities as before, in 
England through the Secretary of State. 

Under the sovereign power thus delegated for so long to the 
Company, and since 1858 exercised directly on behalf of the 


(1) [1859] 7 Moo. I. A., 478. 
(2) [1827] 7 Moo. I. A., 555, 
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Crown, the British Empire in India has been built up. Under 
it new territories have been added to the actual dominions of 
the Crown ; and under it many and various powers, rights, and 
jurisdictions have been acquired and exercised over territories 
which yet remain outside the King’s dominions. Of the divers 
ways in which new lands have been brought under the King’s 
allegiance it is unnecessary here to speak. As to the rights 
and powers of control possessed and exercised over the Native 
States in India with the corresponding restrictions upon the 
independent action of those States, some, no doubt, are the 
necessary consequence of the suzerainty vested in the predomi- 
nat power. Thus, as is recited in 39 and 40 Vict., c. 46, the 
Indian States in alliance with the Crown, have “no connexions, 
engagements, or communications with foreign powers.” But 
apart from and beyond the consequences, whatever they may 
be, flowing from this general source, rights of very varying kinds 
have been established in connection with the several States, 
They have different historical origins. The Indian Foreign 


Jurisdiction and Extradition Act, XXI of 1879 (following the © 


language of the Imperial Act) recites that “by treaty, capitulation, 
agreement, grant, usage, sufferance, and other lawful means 
the Governor-General of India in Council has power and juris- 
diction within divers places beyond the limits of British India.” 
And ‘that Act proceeded to regulate the exercise of that jurisdic- 
tion so far as it was competent for the Indian Legislature to do 
so, that is to say, so far as it affected persons for whom that 
legislature could make laws. The present cases are outside the 
scope of that legislation. 

Such rights over foreign territory differ not only in origin 
but in kind and in degree in the cases of different States: so 
that in each Instance in which-the nature or extent of such rights 
becomes the subject of consideration, inquiry has to be made 
into the circumstances of the particular case. In accordance 
with this, in Syad Muhammad Yusuf-ud-din v. The Queen- 
Empress(*) in which the question was as to the nature and extent 
of the railway jurisdiction vested in the British Indian autho- 
rities within the dominions of the Nizam, the case was decided 
upon the construction of the correspondence in which the 
cession of the jurisdiction was embodied. In the present cases 
the inquiry is as to the relation of the Kathiawar States and 
their people to British India, and the character of the con- 
trol exercised by the British Indian Governments over those 

(1) [1897] I. L. R., 25 Cal, 20; s. o., L. R., 24 I A, 137. 
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States, and particularly with relation to the administration of 
justice. l 

It has already been said that, prior to 1802, the numerous 

States of Kathiawar were independent of one another, but paid 
tribute in part to the Peshwa and in part to the Gaekwar. By 
treaties of 1802 and 1817 the Peshwa’s rights were ceded to 
the East India Company. In 1820, the Gaekwar’s rights were 
ceded. 
What the nature of the power of the Peshwa and of the 
Gaekwar was, regarded as a matter of right, and what therefore 
they celed to the East India Company, was the subject of 
frequent and anxious inquiry on the part of the Board of 
Directors and the Government of Bombay, but no satisfactory 
result was ever arrived at; and it would be almost hopeless 
at the present time to attempt to answer that question upon 
the basis of contemporary evidence. Perhaps the whole truth 
is told in a sentence of a Despatch of the Court of Directors 
of the 8th November, 1831 :—“ It can scarcely be doubted, 
however, that the rights of the Maratha Governments 
were whatever they found it convenient to claim and had power 
to enforce.” Their Lordships are happily not called upon 
to enter into any inquiry so difficult as this. The control of 
the British Indian Government over Kathiawar has been in 
operation without controversy for a very long series of years. 
And the nature and character of that control must be ascertained 
from the manner in which, and the principles upon which, it 
has, in fact, been exercised: The history of this is therefore 
of primary importance. 

In 1807, at a time when the rights of the Peshwa had been 
partially, but not completely ceded, and when those of the 
Gaekwar were still in full force, Colonel Walker was sent to 
Kathiawar for the purpose of putting an end, as far as might 
be possible, to the disorders prevailing in the province. Ina 
later Despatch of the Court of Directors of the 15th September, 
1824, it is said: “The objects of the Company’s interference 
in Kathiawar in 1807 were to induce the Chiefs to enter into a 
permanent engagement for the payment of the claims of the 
Gaekwar Government” (the Peshwa’s tribute was at that time 
farmed to the Gaekwar) “ without the periodical Mooluckgerry 
Circuit, which devastated the country in ‘its progress and 
absorbed the tribute in its expense, and at the same time to 
obtain security for the discontinuance of mutual aggression and 
predatory excursions,” Colonel Walker brought about a settle- 
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ment to which the Gaekwar’s Government and the Chiefs were 
parties, of which it is enough to say that it provided fora 
fixed tribute from each State, secured by a system of mutual 
guarantees, that tribute to b\ received by the Company which 
should account to the Gaekwa for what was due to him, for the 
cessation of the Mooluckgerry . \vasions, and for the maintenance 
of peace and order between the States themselves. 

The next period which it is necessary to consider is 1819 and 
the few following years. The arrangements made by Colonel 
Walker for securing the tribute had not been completely. 
successful. Two different officers were instructed to investigate 
the conditions of the problem. Amongst the subjects of inquiry 
prescribed one was: “In whom do the Chiefs of Kathiawar 
~ conceive the sovereignty of their country to reside; in the Chiefs 
themselves, the King of Delhi, or the Governments to whom they 
pay tribute ?” with a number of other inquiries bearing on the 
same question. Reports were received, the Government of 
Bombay expressed its views, and the subject came before the 
Court of Directors in 1824, who, in the Despatch to Bombay 
already referred to of the 15th September, 1824, dealt thus with 
the subject: “In your 49th paragraph, Colonel Walker’s opinion 
that the Chiefs’ were otherwise independent, though paying a 
forced tribute, is questioned, and an inquiry is intimated into the 
general rights of the British and Gaekwar Governments over 
the Chiefs of Kathiawar..... The right of preserving the 
peace of the country, which you assumed in paragraph 48, 
appears here to be questionable, and is made to rest on question- 
able precedents. If Colonel Walker acted ou a supposed right 
he did not thereby make ita real one. But it is at least 
doubtful if the Maratha Governments in point of fact ever 
claimed more than tribute. There is no evidence that they ever 
interfered to maintain the peace of the country, or that they ever 
sequestrated taluks for means of tribute. The proposed inquiry 
must therefore resolve itself into this, whether we have derived 
from them the right of doing the same precise things which they 
did and nothing more, or the right of directing the same general 
power to different specific objects according to the difference of 
our policy.” 

In 1825 further difficulties had arisen, which the Government 
of Bombay dealt with as best it could; and on the 23rd Novem- 
ber, 1825, the Government addressed to the Court of Directors, 
a letter in which the constitutional position of Kathiawar was 
very cautiously dealt with. The reply to this and other letters 
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was contained in a Despatch of the Court of Directors of the 20th 
July, 1830, in which they said: “ All the rights which we 
possess in Kathiawar were acquired from the Peshwa and the 
(iaekwar, from the former by conquest, from the latter by 
mutual arrangements. These rights we considered as limited to 
the exaction of a tribute with the power of taking such measures 
as might be essential to the security of that tribute. Beyond 
this we do not propose to interfere, and we determined to treat 
the Kathiawar tributaries as independent Chieftains entitled to 
the uncontrolled exercise of the power of Government within 
their own territories, and subject only to the obligation of not 
molesting our subjects, our allies, or one another, and of paying 
the stipulated tribute to the Gaekwar and to ourselves.” 

By the year 1830 it was found that disorders still prevailed in ; 
Kathiawar, due apparently to the weakness of some of the Chiefs. . 
And the Bombay Government instructed the Political Commis- 
sioner to visit Kathiawar twice annually, and try persons guilty 
of capital crimes in the territories of those petty States whose 
Chiefy might be too weak to punish them. The Court of Direc- 
tors, in 1834, approved this plan, adding: “ We are glad to find 
that it has the complete concurrence of the Chiefs themselves.” 

In 1847, it appears that questions arose as to whether offences 
committed in Kathiawar by Sepoys in the Company’s service, 
and by camp. followers, were to be tried by Court-martial as 
offences committed in foreign territory, and the decision of the 
Bombay Government was in the affirmative. 

In a Despatch of the 31st March, 1855, the Court of Directors, 
referring to au opinion expressed by the then Resident of Baroda, 
said: ‘We cannot dismiss the correspondence which has arisen 
out of these questions of jurisdiction without expressing our 
surprise that an officer in the high political position occupied ” 
(by the officer in question) “should have declared his opinion 
that the whole Province of Kathiawar, with the exception of the 
districts of the Gaekwar, is British territory, and its inhabitants 
British subjects.” 

In and before the year 1863 a further re-organisation was 
found to be necessary, and, as might be expected, the question 
as to the status of Kathiawar again arose. In 1865, the Members 
of the Bombay Government, in carefully reasoned Minutes, main- 
tained the proposition that Kathiawar was British territory. 
The Government of India did not endorse this view, but in a 
Despatch of the 14th April, 1864, to the Secretary of State, while 
discussing the proposed new arrangements, they said: “The 
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next question refers to the law and the system which should be 
applied to Kathiawar. For the due solution of this question it 
is necessary first to decide whether Kathiawar is foreign or 
British territory; and until we receive an expression of the 
views of Her Majesty’s Government on the question discussed in 
our separate Despatch, the Jaw as at present in force must re- 
main.” On the point thus submitted, the reply of the Secretary 
of State, in a Despatch of the 31st August, 1864, was this: “I 
have read with interest and attention all the arguments which 
have been adduced on either side by the several members of 
the Government of India and of Bombay. It is not necessary 
that I should examine in detail these conflictmg arguments, or 
record an opinion with respect to their relative weight. It is 
sufficient to say that the Chiefs of Kathiawar have received 
formal assurances from the British Government that their rights 
will be respected, and that the Home Government of India, so 
lately as 1858, repudiated the opinion that the Province of 
Kathiawar was British territory, or its nhabitants British sub- 
jects.” The arrangements then made will be considered later. 

During the period which has hitherto been been under con- 
sideration, and in subsequent years, the political control exercis- 
ed over Kathiawar has been very complete, but it has been 
exercised in different degrees in different classes of Kathiawar 
States--""~question of judicial administration will be more 
fully considered hereafter; at present it may be convenient 
first to notice a few other points. 

It has never been claimed that British-Indian law, as such, 
is operative in Kathiawar; nor, on the other hand, have the 
Kathiawar States been included in the Scheduled Districts Act, 
XIV of 1874, which enumerates certain of the districts forming 
part of British India, but to which the general law is not 
necessarily to apply. The British Indian Legislature has never 
purported to legislate directly for Kathiawar or its inhabitants ; 
but, on the contrary, in the Indian Act, XX of 1876, it is ex- 
pressly recited, with regard to an important territory in Kathia- 
war, that “the British Government have exercised certain 
powers of government over the said territory, but such territory 
‘has never been treated as being British territory, nor as having 
been vested in the East India Company nor in Her Majesty 
the Queen of Great Britain and Ireland and Empress of India, 
and the said Kathiawar villages have consequently never been 
subject to the laws in force in the Presidency of Bombay. ” 
The Chiefs, at least in the larger States, have exercised the 
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power of making laws for their own subjects. The police 
administration has been in their hands. The general revenues 
have been received and applied by the Chiefs, and it appears 
from a work of high authority (6 Aitchison, pp. 191, sqq.) 
that in many cases the revenue isa sum many times as great 
as the tribute. 

As to the course pursued with regard to judicial administra- 
tion it has already been stated that under the arrangement 
sanctioned by the Court of Directors in 1834, authority was 
given to the Political Commissioner to try persons guilty of 
capital crimes comitted in States whose Chiefs were too weak 
to punish them. It may be added that under that scheme 
sentences passed by the Political Commissioner were subject 
to the approval of the Bombay Government. 

In all subsequent arrangements, the first thing to be noticed 
is, that they were all carried’ out, not by any legistative action, 
but by orders or resolutions of the Executive Government, a 
course of proceeding which was appropriate if Kathiawar was 
foreign territory, but quite irregular if it formed part of the 
dominions of the Crown. 

A fairly complete organisation of the Province was carried 
‘out in 1863. The general nature of that settlement is very 
concisely described in 6 Aitchison, page 183: “The adminis- 
tation was reorganised by arranging in seven classes all the 
Chiefs in Kathiawar, and defining their powers and the extent 
of their jurisdiction. The country was divided into four 
districts, or ‘Prants’, corresponding to the ancient divisions of 
Kathiawar, and European Officers were appointed to those 
districts to superintend the administration generally, and more 
particularly to try inter-jurisdictional cases and offenders who 
had no known Chief, or who were under such petty land-holders 
as might be unable to bring them to trial. ” : 

Under the arrangement then made, modified asit has been 
in some respects by subsequent orders, the Chiefs of the first 
class, who are not many in number but who rule over wide 
areas, can try any person except a British subject, even for 
a capital offence, without any permission from the Political 
Agent, and their civil jurisdiction is unlimited. The jurisdic- 
tion of the Chiefs in the second class, who also rule wide areas, 
is very nearly the same as that of those in the first. The Chiefs 
in the third and the fourth classes have still very wide powers. 
‘These.are much less in the following classes, down to the seventh 
in which the Chiefs have very trifling criminal and no civil 
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jurisdiction. In the cases which fall within the power of the Privy Counou, 


Chiefs, their decision is final, and no judicial appeal lies to any 
British authority. 

British Officers have been appointed to deal with the classes 
of cases withdrawn from the jurisdiction of the Chiefs them- 


1908, 
y 
HENCHAND 
DEVOHAND 
v 


selves. Those officers and their tribunals are of three classes; AZ4M BAKARLAL 


(1) Subordinate Courts—which need not be further noticed in 


CHHOTAM LAL. 





dealing with these appeals; (2) Assistant Political Agents’ Tus TALUKAFN 


Courts ; (3) The Courts of the Political Agent. To the latter 
Officer is attached a Judicial Assistant, whose Court forms part 
of that of his Chief. The titles of the Political Agent and of the 
Assistant Political Agent have now been altered ; but the change 
appears to have been only one of name, and need not be further 
noticed. The Assistant Political Agents have jurisdiction in all 
classes of cases; but an appeal lies to the Political Agent, who, 
according to the circumstances, hears it himself.or refers it to 
his Judicial Assistant. 

The cases that come before the Assistant Political Agents 
and on appeal from them before the Political Agent, are divid- 
ed into two classes, political and civil. This division has long 
been maintained. It is clearly recognised in Rules laid down 
by the Governor in Council in 1374 and in 1883. A fresh 
set of Rules was issued in 1902 in which express instructions 
are Jaid down as to what cases should be regarded as political. 
In this the Rules seem, on the face of them, to go beyond their 
predecessors. But, in the Despatch of the 8th August, 1902, 
which communicated the new Rules to the Secretary of State, 
the Government of Bombay said: “The Rules are simply an 
issue in authoritative form of existing orders, and contain no 
new matter’, except certain points not now material. 

What is laid down in the Rules of 1902 is as follows :— 

“9, The following suits should ordinarily be considered political :— 

“ (i) Suits to which a Chief of any of the first four classes is a party. 

“ (i) Cases affecting the interest of the tributary Chiefs, of whatever class, 
in regard to sovereign rights, jurisdiction, tribute or allied payments, 
maintenance to members of the Chiefs family, compensation for 
injury done by outlaws or highway robbers, territory, boundaries, 
political status or prerogative. 

E Explanation.—Claims for inheritance or partition of estates in the 
i families of Chiefs below the fourth class should ordinarily be heard 
as civil suits, but this does not include cases which raise the issue 
of a right of succession to a Chiefship to which jurisdictionary powers 
are attached, or an issue of an inheritance to, or partition of, any 
estates in which a jurisdictional Chief or tribute-paying Talukdar 
has an interest direct or indirect,” 
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In the political cases the Political Agent hears the appeals 
himself. He is to regard his function as “diplomatic or con- 
trolling,” and to. dispose of the cases ‘‘as he thinks proper.” 
Civil appeals he is ordinarily to refer to the Judicial Assistant. 

Of the two appeals now before their Lordships, the first arises 
out of a case classed as civil, the second out of one classed as 
political. 

From the Court of the Political Agent appeals lie, subject to 
certain rules, to the Governor of Bombay in Council. And 
since as far back as their Lordships have been able to trace the 
matter, a further appeal has been entertained by the Secretary 
of State in Council. 

The first ground upon which it was sought to maintain the 
competence of the present appeals was that the province of 
Kathiawar is British Indian territory, and its people within the 
King’s allegiance, and that an appeal lies from the Courts of 
that province and from those within the King’s dominions, who 
hear appeals from that province, as from other Courts within 
British territory. 

In support of this contention reliance was placed, first upon 
the case of Damodhar Gordhan v. Deoram Kanji’), the judgment 
in which was said to suggest an opinion that Kathiawar was 
British territory. It is true that there are passages in that 
judgment which may fairly he cited as favourable to the conten- 
tion of the appellants. ` But m that case the question did not 
arise for decision, and their Lordships neither decided it nor 
expressed any opinion upon it. Nor were the materials for a 
decision which are now before their Lordships then before this 
Board. That case, too, was one between private persons, in 
which the Secretary of State was not represented. Reliance 
was further placed upon opinions expressed by persons of high 
authority to the effect that Kathiawar was British territory. But 
the opinions so expressed were overruled by higher authority. 
Stress was laid lastly upon the great extent of the control 
exercised by the British Indian Governments over the administra- 
tion of the Kathiawar territories, which it was argued amounted 
to an actual assumption of sovereignty. l 

On the other hand, there are the repeated declarations by 
the Court of Directors and of the Secretary of State that 
Kathiawar is not within the Dominions of the Crown. Those 
declarations were no mere expressions of opinion. They were 


rulings by those who were for the time being entitled to speak 
(1) 11876] L. R., 1 A. C., 322, 
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on behalf of the sovereign power, and rulings intended to govern Privy Couso. 


the action of the authorities in India, by determining the 
principle upon which they were to act in dealing with Kathiawar. 

Those rulings have in fact been acted on. Many and various 
as have been the forms of intervention by the British Indian 
powers in the affairs of Kathiawar, and large as has been the 
political control exercised over the province, any assertion 
of territorial sovereignty has been avoided. No legislative 
power over it has ever been claimed. The intervention has 
never been carried further than was judged necessary, in the 


emergency, for the maintenance of peace, good order, and 


mig 


security. The position of the Chiefs has always been res- 


‘ pected; and, at least in the case of the more important among 


them, many of the functions commonly regarded as attributes 
of-sovereiguty have been preserved to them. The form adopted 
in establishing and regulating tribunals in the province has 
been that which was regular and appropriate if it was not British 
territory, but quite irregular and inapplicable if it was. And 
in the first of the appeals now before their Lordships, Counsel 
for the Secretary of State disclaimed the view that Kathiawar 
is within the King’s dominions, and maintained that it is 
not so. 

Their Lordships are of opinion that Kathiawar is not, as a 
whole, within the King’s dominions, and it has not been shown, 
or indeed contended, that the particular territories out of which 
these appeals arise are in a different position in this respect from 
the province generally. The first ground, therefore, upon which 
it has been sought to sustain these appeals fails. 

The second ground upon which it was sought to base the 
competency or “hese appeals was that, assuming Kathiawar 
not to be apart of the King’s dominions, still the Courts 
of the Assistant Political Agents, that of the Political Agent, 
and that of the Governor in Council, are all the King’s Courts, 
and that the decisions of those tribunals in the present cases 
were judicial decisions by those Courts, and therefore subject 
to review by His Majesty in Council. 

In the Court of the Political Agent this contention was dis- 


. posed of in the first of the present cases upon the short ground 


that the appellant is not a British subject, and that the right 
of appeal to the King in Council “ is a birthright and appertains 
only to British subjects, unless specially conferred by legislative 
enactment.” Their Lordships are unable to concur in the view 
thus expressed. They think that if a Court, administering 
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justice on the King’s behalf, makes an order, judicial in its 
nature, by which some one is unjustly and injuriously affected, 
the person aggrieved is not precluded from applying to the King 
in Council to redress his wrong merely by the fact that he is not 
the King’s subject. 

. The real question is whether in cases like those now before 
their Lordships the action of the tribunals in Kathiawar, and 
of the Governor in Council on appeal from those tribunals, is 
properly to be regarded as judicial or as political. And at 
this point a distinction arises between the two cases under 
appeal ; because the first of them has been disposed of as a civil, 
the second as a political, case. 

As to the cases classed as political, their Lordships think 
there is no room for doubt. The Rules issued from time to 
time for the guidance of the Political Agent treat the disposal 
of such cases as falling within his “ diplomatic or controlling 
function,” and direct him to dispose of them “as he thinks 
proper.” And all the other provisions relating to such cases 
indicate purely political and non-jucicial action. 

The question relating to cases classed as civil gives rise to 
more difficulty, but, upon the whole, their Lordships are of 
opinion that no substantial distinction can be drawn for the 
present purpose between the two kinds of cases. 

There is not necessarily any inherent distinction between the 
nature of political cases and of those treated as civil. It depends 
in some cases solely upon who are parties to the suit. The two 
cases now before their Lordships illustrate this. The first of 
them was a suit brought to enforce a mortgage, the second was a 
suit to redeem a mortgage, yet one of the cases is civil and the 
other political, because in the latter a Taluqdar above the fourth 
class is a party. 

The Political Agent is empowered to transfer political cases to 
the civil class and dispose of them as such, and this power he is 
encouraged, and indeed directed, to exercise freely. 

The instructions from time to time issued by Government as 
to the disposal of cases suggests strongly that the exercise of 
jurisdiction both by the Political Agent, and by the Courts below 
him, is to be guided by policy rather than by strict law. This 
is illustrated by the notification of Government of the 22nd June, 
1900, already referred to, on the strength of which the first of 
the present cases (a civil case) was decided. That notification 
appears to follow upon a series of earlier instructions substantially 
to the same effect. It lays down that “ no suit shall lie against 


* 
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a tributary Chief or Taluqdar, or against any sub-sharer of a 
tributary Chief or Taluqdar, in respect of any debt contracted 
by the predecessor of such Chief, or Taluqdar, or sub-sharer 
unless” one or other of two conditions is complied with, one of 
which conditions is the approval of the Political Agent. In the 
grounds of appeal before their Lordships questions are raised as 
to the condition and effect of the notification just cited. But 
quite irrespective of those questions, there is no doubt as to its 
validity as a direction by the Executive Government to its own 
Political Officers in a Foreign State, and it may be used as an 


_ example of the kind of rules by which the éxercise of jurisdiction 


is to be governed. 
The appeal from the Kathiawar Courts to the Governor of 


Bombay in Council might, perhaps, be regarded as a neutral. 


circumstance. But the mode in which such appeals have been 
disposed of has been political rather than judicial. That dis- 
posal is described in a Minute (dated the llth October, 1877) 
of the then Governor of Bombay, as being “ done in the Politi- 
cal Department of the Government itself; that is, by the 
Secretary to the Government in that Department under the 
responsible supervision of the Member of Council to whom...... 
the Political business is assigned.” 

The further appeal to the Secretary of State in Council is a 
fact of clearer import. In Lord Salisbury’s Despatch of the 
23rd March, 1876, the practice of such appeals is dealt with as 
a thing at that date already fully established, and it continues 
to the present day in civil as well as in political cases. This 
system of appeal to the Secretary of State affords strong evidence 
that the intention of Government is and always has been that 
the jurisdiction exercised in connection with Kathiawar should 
be political and not judicial in its character. 

What occurred in and after 1876, points to the same conclusion. 
In the Despatch of the 23rd March in that year, already referred 
to, the Secretary of State, Lord Salisbury, suggested that an 
Act should be passed, general in character but intended 
especially for the case of Kathiawar, enabling the Governor in 
Council when dealing. with appeals, to refer any state of facts 
or law to the High Court for its opinion. The Bombay Govern- 
ment opposed the suggestion, and in an official letter of the 
22nd August, 1878, stated then grounds of objection. After 
distinguising between “a system of Government according to 
the will of the ruler,” and “a system of Government according 
to law,” it was said: “ The cases which come before this 
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Government for adjudication aïe cases which have arisen in 
States still administered on the former principle.” “Such cases 
can only be justly disposed of on principles of equity in the 
fullest sense of the term, and notin the circumscribed sense 
which is familiar to the practice of the High Court, and some- 
times consideration must be given to the political expediency 
which underlies the relation in which the Government stands to 
the protected State.” The objections so stated prevailed. In 
1879, Lord Cranbrook renewed the suggestion of his predecessor, 
but effect has never been given to it. 

Their Lordships will humbly advise His Majesty that each of». 
these appeals should be dismissed. 


There will be no order as to costs of these appeals. 


Messrs, Gull, Pugh and Davey, Solicitors for the appellant; 
Hemchand Devchand, and also for the Taluka of Kotda Sangani. 


India Office, Solicitor for the first respondent. 


Messrs. Holman Birdwood and Co., Solicitors for the second 
respondent. 
- Appeals dismissed, no order for costs. 
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Bengal, N.-W. P. and Assam Civil Courts Act (XII of 1887), sections 
18, 19—Suits Valuation Act (VII of 1887), sections 8, 9, 21—General 
Clauses Act (I of 1887), section 3 (13)—" Value’ —Jurisdiction—Suit for 
restitution of conjugal rights—Oapability of valuation—long practice, 
The practice which has prevailed for upwards of half a century of 

allowing the plaintiff, in a suit for restitution of conjugal rights, to put a 

value on the relief which he asks for, and thus determine the jurisdiction, 

is not illegal and should not be departed from. 

The word “value” in section 19 of Act No. XU of 1887 may be 
interpreted to mean the valuation put by the plaintiff on the relief 
sought by him. . 

A suit for restitution of conjugal rights does not admit of being 
satisfactorily valued, but the plaintiff can put his own valuation, subject 
to the power of the Court to refuse to accept the valuation if it is not 
bona fide. A money value, however arbitrary, can be placed on all suits, 
A Munsiff can therefore try a suit for restitution of conjugal rights, the value 
of which, as fixed by the plaintiff, is within his pecuniary jurisdiction. 

*Qivil Revision No. 11 of 1905, 


VOL, I.) HIGH COURT. 


Aklem-un-nisa Bibi v. Mohammed - Hatem, I L. R, 31 Cal, 849, 
dissented from. 


`. APPLICATION under section 622 of the Code of Civil Procedure, 


1882, for revision of an order of C. Rustomji, Esq., District Judge 
of Allahabad, affirming the order of Babu Srish Chandra Bose, 
Munsif of Allahabad. 


The plaintiff filed a suit in the Court of the Munsif of 


~ Allahabad for restitution of conjugal rights against his wife and 


beet a 


æ’ 


for injunction against his wifes mother. He valued the first 


relief at Rs. 107 and the second relief at Rs. 40. The Munsif 
returned the plaint for presentation to the proper Court, and the 


District Judge confirmed that order. 
The plaintiff applied to the High Court to revise the order. 
Sundar Lal, for the applicant. 


Both the Courts below have, following the case of 
‘Aklem-un-nisa Bibi v. Mohammed Hatem, [1904] I. L. R., 31 Cal., 849, 
held that the suit was incapable of money valuation and conse- 
quently it cannot be said that .the valuation ‘does not exceed 
Rs. 1,000. If the rule laid down in the above case were followed, 
the Munsif will cease to have jurisdiction over injunction cases 
and the like. Before the present case many others that had 
been filed in the Munsif’s Court came up in appeal before the 
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High Court, but in none of them was any objection taken as to _ 


the jurisdiction of the Munsif. 


It has been held in several cases that thé value for the purposes 
of jurisdiction is the value put upon his plaint by the plaintiff. 
The valuation of the claim, as preferred by the plaintiff, would, 
for the purposes of jurisdiction, govern the action thr aoa 
the litigation. 


Sheodeni Ram v. Tulshi Ram, [1893] I. L. R., 15 AN., 378. 
Mahabir Singh v. Beharilal, [1891] L L. R., 13 AlL, 320. 

' Jaġlal v. Harnarain Singh, [1888] I. L. R., 10 All, 524. 
Madho Das v. Ramji Patak, [1894] I. L. R., 16 All, 286. 


A District Munsif was held not debarred from entertaining a 


suit by a Hindu father to recover possession of his minor son 


detained by the defendant. 

Krishna v. Reade, [1886] I. L. R., 9 Mad., 31. 

[Burxirt, J.—In 9 Mad., there was no question as to the 
valu&tion of the suit.] 


In the present case, too, there is no question as to the valuation 
put; yh the plaintiff, 
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In the case of 

Narangoli Chirakal v. Narangoli Chirakal [1882] I. L. R., 4 Mad., 314, 
following the case of 

Kariyat Pallolt Edatil Tachormala Kunhi Govindun Namban v. Karyat 
Palloli Edatil Kunnwmel Kunhi Krishna Nambiar, [1882] I. L R., 4 Mad., 146, 
the valuation put by the plaintif in his plaint, in cages in- 
capable of money valuation, was accepted for the purposes of 
jurisdiction. 

In the cases of, 

Mowla Nowaz v. Baiyid-un nissa Bibi, [1891] I. L. R., 18 Cal., 378, 

Ghulam Rahman v. Fatima Bibi, [1886] I. L. R., 13 Cal., 282, 
which were cited in 31 Cal., it was held that no appeal was - 


_ allowed to the Privy Council where the relief sought for in the 


plaint was incapable of valuation. A right of appeal is given 
only by statute, and certain conditions are attached to it. 
Unless those conditions exist there is certainly no right of 
appeal to the Privy Council. Those cases have no bearing on a 


case like the present. The case in J. L. R., 31 Cal., 849, is the 


first case in which the question arose, although the Act has been 
in. force for a long time. : 

M. Rahmat Ullah, for the respondent. 

A suit for restitution of conjugal right is incapable of money 
valuation and the case in I. L. R., 31 Cal., 849; is quite in point. 
I also rely on the cases cited there, viz. IL L. R., 13 Cal., 232; 18 
Cal., 378 ; 5 Moo. P. C., 81. The provisions of the Court Fees Act 
(VII of 1870) are divisible into two heads: (1) cases in which 
fee is chargeable ad valorem, (2) cases in which a fixed Court 
fee is payable. The law does not allow that arbitrary value 
should be put on cases other than those falling under section 7, 
sub-section iv of the Court Fees Act, and a suit like the pr osent 
does not fall within that section. 

[AIRMAN, J.—That is only for the Court Fees Act.] 

Suits Valuation Act (VII of 1887) has, for the purposes of 
jurisdiction, adopted it. See section 8 of the Act. In order to 
interpret that section we have to fall back upon the Court Fees 
Act. The valuation put by the plaintiff cannot give jurisdiction 
unless the case falls strictly within that section. Clause 17, 


sub-clause vi, of the Court Fees Act, schedule IT, provides for 


Court-fee only, and it is only in the Suits Valuation Act that the 
rules to determine jurisdiction have been laid down. 

In order to give jurisdiction to a Munsif under section 19 of 
Bengal, N.-W. P. and Assam Civil Courts Act (XII of 1887), two - 
conditions are necessary: (1) the suit by its nature ought to be 
capable of money valuation ; (2) the valuation ought not to exceed 
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Rs. 1,000. Unless those two conditions are fulfilled, the higher 
Courts alone will have jurisdiction under section 18 of the Act. 

The case reported in I. L. R., 15 Al., 378, was treated as a 
case falling under section 7 of the Court Fees Act and capable 
of valuation. The other cases cited by the appellant were cases 
of suits which were capable of valuation and consequently they 
have no bearing on the present case. 

Section 11 of the Suits Valuation Act, too, does not apply, as 
this is not a case of over-valuation or under-valuation, but a case 
to which no money value can be attached. 


Sundar Lal, in reply. 


Suits Valuation Act practically assumes that all cases can 
be valued either satisfactorily or unsatisfactorily. See section 
9 of the Act. O. A. V, 


The following judgments were delivered :— 

AIKMAN, J.—The appellant, Nawab Zaer Husain Khan, insti- 

tuted a suit in the Court of the Munsif of Allahabad against 
his wife for restitution of conjugal rights. He valued his suit at 
Rs. 107. This was not altogether an arbitrary valuation, as it 
was based on the amount of dower fixed at the time of the 
marriage. . 
_ The Munsif following a recent decision of the Calcutta High 
Court, Aklem-un-nisa Bibt v. Mohammed Hatem (*), held that he 
had no jurisdiction to entertain the suit, and returned the plaint 
for presentation to the proper Court. Against this order the 
plaintiff appealed, but his appeal was dismissed by the learned 
District Judge. The plaintiff now asks this Cowt to interfere 
in revision and direct the Munsif to receive the plaint. 

Owing to the importance of the question raised, the case has 
been referred to a Full Bench, and it has been very fully and ably 
argued before us. 

Until the decision of the Calcutta case relied on by the Courts 
below, the jurisdiction of a Munsif to try suits for the restitution 
of conjugal rights does not appear ever to have been questioned, 
provided that the valuation placed by the plaintiff on his suit 
was within the pecuniary limits of the Munsif’s jurisdiction. 
In the Calcutta case the suit was instituted and heard by a Munsif 
without any objection being raised to his authority to hear it. 
The case was taken on appeal to the Subordinate Judge. No 
objection was taken in that appeal as to the Munsif’s jurisdic- 
tion. It was not until the case reached the High Court that the 

(1) [1904] LL. R., 31 Cal, 849. 
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plea as to the jurisdiction was put forward. It was stated in 
the argument in the Calcutta case that it had always been the 
practice with Munsifs to try such suits and that no objections 
had ever been taken to this before. The Law Reports show that 
such cases are tried in the Munsif’s Courts in the Madras Presi- 
dency. I have ascertained that such suits are tried in the Mun- 
sif’s Court in the Punjab. They are tried by Munsifs in Oudh. 
In the Bombay Presidency there was no Munsif but suits for res- 
titution of conjugal rights are filed in and heard by the Court of 
the 2nd class Subordinate Judge who corresponds with a Munsif 
as the Court of the lowest jurisdiction. There are numerous 
instances in the Law Reports of these Provinces in which second 
appeals in suits for restitution of conjugal rights, originally tried 
by Alunsifs, came before this Court and in no case was any doubt 
thrown on the jurisdiction of the Munsif to hear such suits. The 
oldest case of this kind, which I have been able to find, is a case 
of 1855, reported in the Sudder Dewany Adawlat Reports of 
that year. I think that we ought to be cautious before we | 
pronounce so long established and widely spread a practice 
of the Courts to be illegal, and that we ought not to do 
so unless the law on the subject is so clear as to leave no 
other alternative open to us. The existing law as to the 
jurisdiction of Civil Courts in these Provinces is to be found in 
Chapter III of the Bengal, N.-W. P. and Assam Civil Courts 
Act No. XII of 1887. Section 18 of that Act gives juris- 
diction to a District Judge or Subordinate Judge to. hear all 
original suits for the time being cognizable by Civil Courts, but 
this is made subject to the provisions of section 15 of the Code 
of Civil Procedure, which enacts that every suit shall be insti- 
tuted in the Court of the lowest grade competent to try all like 
suits of which the value does not exceed one thousand Rupees. 
The word “value” is not defined in the Act, but in the general 
Clauses Act, passed in this year, it is enacted by section 3 (13) 
that “value” used with reference to suits shall mean “the. 
amount or value of the subject-matter of the suit.” This defini- 
tion, however, does not assist usin deciding the question before 
us. In the Calcutta case referred to above, the learned Judges 
on a consideration of the terms of sections 18 and 19 of the Act 
No. XII of 1887 held that a suit for restitution of conjugal rights 
is triable by a Subordinate Judge unless it can be shown that 
its value does not exceed one thousand Rupees. No doubt, a Sub- 
ordinate Judge has jurisdiction to try such a suit, but it appears 
to me that it may with equal force be argued that unless it can 
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be shown that the value exceeds one thousand Rupees, it must in 
the first instance be instituted in the Court of the Munsif. It 
was argued before the learned Judges that a suit for restitution 
of conjugal rights was incapable of being valued, and this con- 
tention found favor with them. In the case before us the suit has 
been valued and, therefore, I think it is scarcely correct to say 
that such a suit is incapable of being valued. It appears to me 
that it would be more accurate to characterize a suit of this 
nature as one, the subject-matter of which does not admit of 
-being satisfactorily valued. The legislature (vide section 9 of the 
. ‘Suits Valuation Act, 1887) has recognized the existence of classes 
of suits, the subject-matter’of which does not admit of being satis- 
factorily valued, and has given power to the High Court with the 
previous sanction of the Local Government to direct that such 
suits “shall be treated as if their subject-matter were of such 
value as the High Court thinks fit to specify in this behalf.” 
There are numerous classes of suits other than a suit for restitution 
of conjugal rights which do not admit of being satisfactorily 
valued, for example, suits to set aside an adoption and suits 
to obtain a declaratory decree where no consequential relief 
is claimed. This High Court has not as yet exercised the 
power given to it by section 9 of the Suits Valuation Act. 
Until this is done, I see no reason why the existing practice 
by which a plaintiff is allowed to put his own valuation on such 
a suit, subject to the power of the Court to refuse to accept the 
valuation if in its opinion it is not bona fide, should not be 
adhered to. After careful study of the language of the Bengal 
Civil Courts Act, I am of opinion that the Legislature took it 
for granted that a money value of some kind, it may be an 
arbitrary value, can be placed on all suits. I think the view is 
supported by the language of section 21 of the Act, which pro- 
vides that an appeal from a decree or order of a Subordinate 
Judge shall lie to the District Judge where the value of the 
original suit did not exceed five thousand Rupees and to the 
High Court in any other case. It would follow asa logical 
consequence of the Calcutta decision that with the exception 
of the suits referred to in section 7 (iv) of the Court Fees 
Act in which, though not capable of being satisfactorily 
valued, jurisdiction is, by virtue of- section 8 of the Suits 
Valuation Act 1887, made to depend on the value which 
the plaintiff chooses to put on the relief sought, it would follow, 
I say, with this exception that every suit, of however petty 
a nature, which is not capable of being satisfactorily valued, 
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must be heard by a District or Subordinate Judge, and what is a 
more serious consequence for poorer litigants that every appeal 
in such a suit would lie direct to the High Court. I should 


. hesitate long before I came to the conclusion that this was the 


intention of the Legislature. 

I think it may fairly be assumed that the Legislature knew 
from published reports and other sources that suits for restitution 
of conjugal rights were being heard by Munsifs, and that if they 
considered this practice objectionable, they would when amend- 
ing the Civil Courts Acts have made the law clear on the point.. 
In my opinion the word “ value” in section 19 of Act No. XH of- 
1887, is capable of bearing the interpretation which has been ` 
hitherto put wpon it, namely, the valuation put by the plaintiff 
on the relief sought by him. The cases relied on by the learned 
Judges of the Calcutta High Court, Golam Rahman v. Fatima 
Bibi"); Mowla Newaz v. Sajid-wn-nissa Brbi(*), and Shire v. 
Shire (°), are cases in which the right of appeal was in question. - 
To such cases it appears to me a different set of considerations 
apply. Unless a right of appeal is clearly given by statute it 
does not exist, whereas a litigant has, independently of any sta- 
tute, a right to institute any suit of a civil nature in some Court 
or other. In the last mentioned case, as also in the case D’Orliac 
v. D’Orlaae (*), their Lordships had to construe a charter of justice 
granted to the island of the Mauritins and to consider whether 
in the cases before them a right of appeal lay under that charter. 
If the language of the Act which we have to construe had been 
at all similar to the language of the charter, which was under 
the consideration of their Lordships, we should, of course, have 
been bound by the rulings in those cases. But the language in 
the charter is very different. It gives aright of appeal in cases 
where the value of the right at issue in the appeal amounts 
to ove thousand pounds sterling and also in one particular 
class of cases on which a satisfactory pecuniary valuation could 
not be placed, viz., cases affecting the right or alleged right of 
any person to freedom. I am, therefore, of opinion that the 
remark of Lord Brovanam in Shire v. Shire, where he said 
that every marriage involved a right which may be said to 
be beyond pecuniary value, is not conclusive on the question 
before us. 
(1) [1886] L L. R., 13 Cal, 232. 
(2) [1891] I. L. R., 18 Cal., 378. 


(3) 11845] 5 M. P. O., 81, s. o., 13 E. R., 420. 
(4) [1844] 4 M. P. C., 374 s. 0., 13 E. R., 347, 
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In the case Sheodent Ram v. Tulshi Ram(*) it was held that the 
value for the purposes of jurisdiction of a suit to set aside an 
adoption is not the value of the property which may possibly 
change hands if the adoption be set aside, but the value put 
upon his plaint by the plaintiff. The learned Judges who 
decided the case said, ‘ We are disposed to hold that it is for the 
plaintiff to put his own valuation on the relief which he claims”. 
In the case Jaglal v. Harnarain Singh(*) Masmoop, J., said, 
“ questions of jurisdiction, whether with reference to the nature 
of the suit or with reference to the pecuniary limits of the claim 
_ are matters to be governed by the statements contained in the 
plaint.” In the case Mahabir Singh v. Bihari Lal(’) it was held 
that for purposes of jurisdiction the amount of the subject-matter 
of the suit must mean the amount stated by the plaintiff in his 
plaint. In the case Madho Das v. Ramjit Pathak(*) it was held 
that the pecuniary jurisdiction of a Civil Court, on its original and 
appellate side is, ordinarily speaking, as stated by the plaintiff in 
his plaint, unless it appears that either purposely or from gross 
neglect the true value had been altogether misrepresented in the 
plaint. In the case Lakshman Bhatkar v. Bavya Bhatkar(*) it 
was held that what premå facte determines the jurisdiction of a 
Court is the claim or subject-matter of the claim as estimated 
by the plaintiff, this being subject to the principle that the 
jurisdiction of the Court properly having cognizance of the 
cause is not to be ousted by unwarrantable additions to the 
claim. To this I would add that the principle is also subject to 
the rule that a plaintiff cannot under-value his relief in order to 
have recourse to a Court of lower grade than the Court ‘that 
would have jurisdiction if there was no under-valuation. It is 
true that with the exception of the case in 15 All., the cases 
referred to above were not cases similar to the one before us, 
but I see no reason for departing from the principle laid down 
in these cases. With all deference to the opinion of the learned 
Judges who decided the case in I. L. R., 31 Cal, I think that 
the practice which has prevailed for upwards of half a century in 
these provinces of allowing the plaintiff in a suit like the present 
to puta value on the relief which he asks for, and thus determine 
the jurisdiction, is not illegal and should not be departed from. 


(5) [1893] I. L. R., 16 Al., 378. 
(6) . [1888] I. L. R., 10 All, 524. 
(7) [1891]I. L. R., 13 AU., 320. 
(8) [1894] I L. R., 16 AD., 286. 
(9) [1883] I. L. R., 8 Bom., 31. 
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I would allow the application and setting asido the orders of 
the Couris below, I would direct the Munsif to receive the plaint. 
I think costs here and hitherto should abide the event. 

Borkirr, J—I fully concur in, and I have nothing to add 
to the judgment of my brother AIKMAN. 

STANLEY, C. J.—During the course of argument I was disposed 
to think that the view taken by the Courts below as to the 
extent of the jurisdiction of a Munsif under section 19 of the 
Civil Courts Act was correct, but upon further consideration 
and having had an opportunity of reading the well-considered 
and cogent judgment of ny brother A1xuan, I have come to think 
that the interpretation put upon the word “value” as used in ~ 
that section ought not to be a narrow one. The word is suff- 
ciently elastic, I think, to bear the interpretation which my 
brother AIKMAN has put upon it, and in view of the practice 
heretofore prevailing and of the inconvenience which would 
arise if suits for restitution of conjugal rights and other suits 
which cannot be satisfactorily valued were excluded from the 
jurisdiction of Munsif, I concur in the order which he proposes 
to pass. 

By tre Court.—The application of the plaintiff is allowed. 
The orders of the Courts below are set aside, and the Munsif is 
directed to receive the plaint, and dispose of it according to law. 
Costs here and hitherto will abide the event. 

B. N. A. Application allowed—-Orders set aside. 


NE ma 


MAHARAJ SINGH 
versus 


RAJA BALWANT SINGH.* 


Mortgage—Evidence Act (I of 1872), section 92—Registration Act (III 
of 1877), section 4S—Hindu Law—Mitakshara—Father’s debts, son’s 
liability for—Minority of aon—Taint of immorality—Burden of proof 
—-Creditor, inquiry to be made by, and knowledge of—Harlier mortgage 
discharged by later mortgage—Limitation Act (AV of 1877), schedule 
II, article 120. 

A registered instrument of mortgage takes effect against any oral agree- 
ment relating to the hypothecated property, and no parol agreement 
which purports to modify the terms of the contract of mortgage by reduc- 
ing the amount recoverable thereunder, by taking away the right of sale, 
and by providing for the payment of the reduced debt by a sale of other 
property, can be proved, in view of the provisions of section 92, Indian 


Evidence Act. 
OF A. No. 158 of 1903. 
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A Hindu father governed by the Mitakshara contracted a mortgage CIVIL, 
debt on April 4, 1887. This was discharged: after his death with the 1906 
consideration of a subsequent mortgage made on October 28, 1892, by his DA 

two sons, one of whom was a minor. Held that the mortgage was, a8 Wayspay SINGH 
. regards the minor executant, absolutely void, and in a suit upon this later v. 

mortgage a prayer to enforce the pious obligation of the infant to pay his BALWANT Since. 

father’s debt of 1887 was, under article 120, schedule I, Indian Limitation 

Act, barred six years after the due date of payment thereof. Narsingh 


Misra v. Lalji Misra, I. L. R., 23 AU, 206, followed. 

Query.—Whother the subsequent mortgagee can hold up not merely 
as a shield but as a weapon of attack the earlier mortgage discharged 
by means of moneys advanced by him. 





Hindu sons are not compellable to pay moneys due by their father for 
spirituous liquor for losses at play, for promises made withont any consi- 
deration, or under the influence of lust, nor generally any debt fora 
cause repugnant to good morals. Semble—Where specific proof of the 
expenditure in immoral pursuits of all the moneys borrowed by the father 
is not given, but specific instances are shown of the application of large 
sums of money in payments made to prostitutes and in the purchase of 
liquor and general evidence of the father’s immoral habits is tendered, 
it may reasonably be inferred that the debts were tainted with immo- 
rality. 

The proposition laid down in the case of Suraj Bansi Koer v. Sheo Pra- 
sad Singh, L. R., 6 I. A., 88, thet where joint aucestral property has 
passed out of a joint family under a conveyance executed by a father in 
consideration of an antecedent debt, or in order to raise money to pay 
off an antecedent debt, or under a sale in execution of a decree for 
the father’s debt, his sons cannot recover that property unless they 
show that the debts were contracted for immoral purposes, and the 
purchasers had notice that they were contracted, applies to a case in 
which joint ancestral property has passed out of the family and sons are 
endeavouring to recover it. Butina case in which a creditor is endea- 
vouring to establish a claim under a simple hypothecation bond given by 
a Hindu father, having a limited interest only, against his son, it appears 
not unreasonable to require proof on the part of the creditor that before he 
entered into the transaction he at least made such reasonable enquiries 
as would satisfy a prudent lender that the money was required to pay off 
an antecedent debt or for the legal necessities of the family. Assuming, 
however, that the onus does lie on a Hindu son under such circumstances 
of proving that the loan made to his father was for an illegal or immoral 
purpose, there is no additional onue thrown upon him of showing that 
the lender knew of the immoral purpose for which the debts were being 
contracted. 

Semble—That their Lordships of the Privy Council in the care of Nanomi 
Babuasin v. Madhun Mohan, L. R., 13 I. A., 1, did not intend to extend 
the rules laid down by their Board in the earlier cases, and by ‘‘creditars’ 
remedies for their debts ° meant merely to denote the remedies which the 
law gives to creditors when completed by suit, decree and execution. 

The principles laid down in the case of Hunooman Persaud Panday, 8 
M. L A., 393, apply equally to fathers when managing property governed 
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by the dfitakshara law. Jamna v. Nainsukh, I. L. R., 9 AN., 493, and 
Debi Dat v. Jadu Rai, I. L. R., 24 All, 459, considered. 


In investigating the nature of the father’s debts which are sought to be 
enforced against the sons, not the debt alone, which is the subject-matter 
of the suit, has to be looked to, but also the nature of the debts for the 
payment of which that debt was contracted. If the Court is not entitled 
to investigate the indebtedness in its inception, the rule of law which 
protects Hindu sons from the payment of immoral debts of their father 
would be readily defeated and he in fact illusory. Saravana Jevam v. 
Muthayt Ammal, 6 Mad., H. C. R., 37, referred to. 


Query.—-Whether a disburthening ordinance in favour of Hindu sons 
in respect of their father’s debts is not desirable. 


First APPEAL from the decree of Sheikh Maula Bakhsh, Addi- 
tional Subordinate Judge of Aligarh, decreeing the plaintiff's 
suit. 

The facts of the case are as follows :—Raja Shankar Singh, 
the father of Sheoraj Singh, and Maharaj Singh, the latter of 
whom is the defendant-appellant, died heavily indebted. His 
elder son, Sheoraj Singh, claimed the whole of the property to 
have descended to him by the custom of primogeniture. To 
pay off the different creditors of Raja Shankar Singh, he borrowed 
a large sum of money from the Bank of Upper India, Limited, 
under a deed of mortgage, dated the 28th of October, 1892, The 
mortgage-deed was executed both by Sheoraj Singh and Maharaj 
Singh, and contained a recital to the effect that Sheoraj Singh 
was the sole owner of the estates of his deceased father, and his 
brother, Maharaj Singh, had been made a party to it only to show 
that he acquiesced in its contents. It purported to be executed 
mainly to pay off the mortgages executed by Raja Shankar Singh 
‘as.well as other debts of the Raja, for two of which the creditors 
had obtained decrees, and had attached and put up the property 
for sale. The Bank transferred the mortgage-deed to Raja Balwant 
Singh, the plaintiff-respondent, who sued for the sale of the whole 
of the mortgaged property. 

Tt was alleged in the plaint that the Bank, by reason of the 
payment of the amounts due under the mortgage-deeds executed 
by Raja Shankar Singh, acquired the rights of their prior 
mortgagees and inasmuch as the Bank had paid off the debts 
due by Raja Shankar Singh, his sons were under the obligation 
to pay off these debts, and the Bank had a right to realize the 
debt due to it from the mortgaged property, and the plaintiff 
had acquired all these rights as assignee of the Bank. The 
main defence of Mahara} Singh, appellant, was that at the time 
of the execution of the mortgage-deed, ihe basis of the suit, he 
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was a minor. His other important defence was that the debts 
eontracted by Raja Shankar Singh were contracted, for illegal 
‘and immoral purposes, and his sons were not liable to pay them. 
The Subordinate Judge held that Maharaj Singh was not a 
minor, as alleged by him, and was therefore bound by the 
mortgage-deed. He further held that whatever might have 
been the nature of the debts for the payment of which the 
advance was made by the Bank, the Bank having made the 
advance, and the money having been used for the discharge 
of previous debts, the sons were bound to pay it. 

The three main points in the case were—(1) whether Mahara; 
Singh at the time of execution of the mortgage-deed was a 
major ; (2) whether the debts contracted by Shankar Singh were 
tainted with immorality; (3) whether, in order to get himself 
absolved from the liability to pay his father’s debts, it was 
necessary for the son to prove that the creditors had knowledge 
of the immoral nature of the debt. 

A further question suggested by the Bench during the argu- 
ments was as to whether the remedy against Mahara] Singh had 
become time-barred. 


Sir Walter Colvin (with lim O’Conor, Alotilal Nehru, Durga 
Charat Banerji, Girdharilal Agarwala), for the appellant, after 
arguing the case upon evidence sumbitted that Maharaj Singh 
at the time of the execution of the mortgage-deed was a minor, 
and the deed therefore was void as against him. 

Mahort Bibee v. Dharmodas Ghose, [1902] I. L. R., 30 Cal., 539. (P. C.) 

The mortgage executed by Sheoraj Singh was not executed by 
him as kurta of the family and hence the rulings in which it had 
been held that the managing member of the family could in 
certain cases bind his co-parceners by transfers made and 
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liabilities incurred by hım had no application. Moreover, one - 


brother could not bind another to pay off the father’s debts 
excepting those which were legally recoverable. The debts in 
the present case being of immoral nature were not legally 
recoverable and hence Maharaj Singh was not liable under the 
Hindu Law. 


With respect to the simple money debts of Raja Shankar Singh | 


the liability of Maharaj Singh accrued when the debts became 
payable by Shankar Singh himself. With regard to the mortgages 
executed by Shankar Singh it was contended that they became 
payable more than six years before the institution of the present 
suit. Article 120 of the Limitation Act was applicable to such 


278 HIGH COURT. {A L.J. R. 


CIvIL. cases and the suit was therefore time barred. 

1906. Narsingh Misra v. Lalji Misra, [1901] T. L. R., 23 All., 208. - 

ane Natasayyan v. Pounusam#, [1892] I. L. R., 16 Mad., 99. 
Mausray Sine Ramayya v. Venkataratnam, [1893] I. L. R., 17 Mad., 122 


v Suraj Prasad v. Golab Chand, [1900] I. L.-R., 27 Cal., 763. 
BALWANT SINGH. 


— The present suit was not on the mortgages executed by 
Shankar Singh but on the deed executed by Sheoraj Singh who 
paid off, with the loan raised by him, the secured and unsecured 
debts, including decrees, of his father, Raja Shankar Singh. 
There was ùo existing debt of ‘Raja Shankar Singh at the date . 
of the suit. . | 


Sunderlal (with him J. N. Chaudrt), for the respondent, after 
discussing the evidence in the case contended that Maharaj Singh 
at the time of the execution of the mortgage-deed was a major, 
and hence he was bound by it. It had not been ‘satisfactorily 
proved that the debts contracted by Raja Shankar Singh were 
actually spent for illegal’'and immoral purposes. At any rate, the 
debt taken by Sheora] Singh from the Bank, (consolidating 
the previous debts of Raja Shankar Singh and paying them off 
out of the money advanced by it) was certainly not one contracted 
for immoral purposes. Even if Maharaj Singh was a minor, he 
was, as a son, bound under the Hindu Law to pay his father’s 
debts unless he showed that the debts were in their origin 
immoral. A Hindu father could mortgage the whole estate to pay 
debts which were not tainted with immorality. If the son could 
uot show that the creditor knowingly advanced money for 
immoral purposes, he could not succeed. 

Mayne’s Hindu Law, (6th Ed.) para, 303, p. 377. 


The liability of the son rested on the nature of. the debt. 
The Court should not see how the debts were applied by the 
father but what it should find was the obvious purpose for which 
they were contracted. It was for the son to show that tieg were 
contracted for immoral purposes. 

Girdharilal v. Kantoolal, [1874] 1 I. A. 321, at 330. 

Muddun Thakur v. Kantoolal, [1874] 1 T. A., 334. 

Suraj Bunsi Koer v. Sheo Prasad Singh, [1878] 6 I. A., 88, at 106. 

Debi Datt v. Jadu Rai, [1902] L L. R., 24 All, 459. 

_ ‘The later cases required that the immorality of the debt as 
well as the knowledge of the creditor -of the imméral nature of . 
the debt must be proved by the son. 


Hanuman Singh v. Nanak Chand, [1884] I. L. R., 6 All., 199. 
Bhawani Bakhsh v. Ram Din, [1891]I. L. R., 13 AN, 216, at 228. 
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It was not sufficient for the son to prove general extravagance 


of the father in order to shift on the creditor the onus probandi. 


Chintamanrai-Mehendale v. Kashinath, [1889] I. L. R., 14 Bom., 320. 
Bhagbut Pershad v. Girja Koer, [1888] I. L. R., 16 Cal, TE 


If the character of the prior debts was to be at all examined, 
it was enough to discover the purposes for which they were 
borrowed. ‘The application of the money borrowed did not 
concern the creditor. In any case the sons were bound to show 
that the’creditor had notice of the immoral nature of the loan. 

Nanomi Babuasin v. Modhun Mohan, [1885] I. L. R., 13 Cal, 21, at 27. 

_' The rule of law laid down in cases of auction purchases applied 


equally to cases of private sale. 


Even if Sheoraj Singh alone had made- the mortgage for the 
payment of his father’s debt the whole property would be 
liable. 

Mayne’s Hindu Law, (6th Ed.) para. 354, p. 456. 

In this case the Bank as a puisne mortgagee had paid the prior 
mortgages and thereby stepped into the shoes of the prior mort- 
gages under section 74 of the Transfer of Property Act, although 
there was no assignment in writing. The limitation against 
the son would be the same as against the father, if he were alive, 
otherwise a suit brought against both the son and the father 
after six years, would be barred against the son although not 
against the father. The son was bound by the mortgage executed 
by the father, for purposes other than those which were immoral, 
to the same extent as the father himself. 

Chidambara Mudaliar v. Koothaperumal, [1903] I. L. R., 27 Mad., 326. 

Debi Dat v. Jadu Rai, [1903] I. L. R., 24 AIL, 459. 
Kallu v. Fateh, [1904] 1 A. L., J. R., 316. 


 O’Conor in reply. 


Other cases cited in the arguments are mentioned in the - 


judgment. 

The judgment of the Court was delivered by 

STANLEY, C. J.—The suit out of which this appeal has 
arisen, was brought by the plaintiff to enforce the payment of 


a large sum of money due under a mortgage of the 28th of 


October, 1892, and expressed to be executed by Sheoraj Singh 
and his brother, the appellant, Maharaj Singh, the sons of the 


_ late Raja Shankar Singh, in favour of the Bank of Upper India, 


Limited, by sale of ihe mortgaged property. The plaintiff- 


respondent took an assignment of the mortgage from the Bank - 


and sues as assignee. 
Raja Shankar Singh was the owner of considerable inovable 


and immovable property, which he inherited from his father, 
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Raja Dilsukh Rai, who was the founder of the family. He was 
a man of extravagant and dissolute habits and squandered the 
property which he inherited in the course of a few years. On 
the 4th of April, 1887, he borrowed one lakh of rupecs from 
the firm of Brij Kishore Rup Kishore, bankers, on the security 
of a morigage of his estate, and at the time of his death was 
indebted to a number of other persons. He died on the 24th 
of August, 1891, leaving two sons, namely, Sheoraj Singh and 
the appellant Maharaj Singh. As a reward for services rendered 
to Government, the title of Raja was conferred upon Dilsukh 


Rai, and a like honour was paid to his son. The defendant, | 


Sheoraj Singh, however, did not receive this distinction and 
although he has assumed the title of Raja, he is not entitled 
to it. Itis admitted that on the death of Raja Shankar Singh 
his two sons became entitled to the property of Raja Dilsukh 
Rai as the only male members of a joint Hindu family. Sheo- 
raj Singh, however, being ambitious, set up a claim to be Raja 
and the owner of an impartible estate and entered into posses- 
sion of all the property, treating his brother Maharaj Singh, 
who was merely a lad at the time and unquestionably under 
age, as being only entitled to “Babuai” or maintenance 
allowance. The mortgage, the subject-matter of the suit is 
expressed to be made between Sheoraj Singh as mortgagor of 
the first part, Maharaj Singh of the second part, and the Bank 
of Upper India of the third part. It contains a recital that the 
mortgagor, Sheoraj Singh, was the absolute owner of the several 
villages and lands intended to be mortgaged ; that Raja Shankar 
Singh had incurred debts, namely, a debt of about Rs. 1,60,000 
to Brij Kishore and Rup Kishore on the security of a mortgage ; 
a debt of about Rs. 16,500 to Basdeo Sahai, also on the security 
of a mortgage ; also a debt to Seth Pitam Mal of about Rs. 50,000, 
and to Bishan Lala debt of about, 9,000; and that Pitam Mal 
and Bishan Lal held decrees in respect of their debts and had 
attached and put up for sale the property comprised in the mort- 
gage. Then follows a recital that in order to pay off these mort- 
gages and decrees and other creditors and to consolidate the debts, 
Sheoraj Singh had applied to the Bank to advance him the sum 


' of three lakhs on the security of the property, and that Maharaj 


Singh had been made a party to the mortgage in order to testify 
hig consent to and approval of the loan and to the granting of 
the security therefor. The property was by this mortgage con- 
veyed to the the Bank by Sheoraj Singh and it was executed by 
Maharaj Singh as well as by the mortgagor. 


to 


Ta 
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On the 2nd of August, 1897, the Bank transferred their rights 
unider thig mortgage to the plaintiff on payment of a sum of 


~ Res. 3,93,862. It was to raise the amount due on foot of this 


security that this suit was instituted. 

In the plaint there is an allegation that the Bank by reason 
of the payment of the amounts due under the mortgage deeds, 
dated the 4th of April, 1887, and the 19th of December, 1891, 
executed in favour of Seth Pitam Mal and Basdeo Sahai, respec- 
tively, acquired the rights of the prior mortgagees and, inasmuch 
as the Bank had paid off the debts due by Raja Shankar Singh, 


his sons were under the obligation to pay off these debts, and the 


Bank had a right to realise the debt due to it from the mort- 
gaged property and that the plaintiff had acquired all these rights 
as assignee of the Bank. The amount claimed to be due on foot 
of the mortgage is Rs. 5,67,978-8-0. 

It is unnecessary for the purposes of this appeal to refer to 
the defences which were set up by the several defendants other 
than Sheoraj Singh and Maharaj Singh. The main defence of 
Maharaj Singh was that at the date of the mortgage of the 28th 
of October, 1892, he was under the age of 18 years, and conse- 
quently that document was as regards him null and void. He 
also pleaded that the debts contracted by Raja Shankar Singh 
were contracted for unlawful and immoral purposes, and conse- 
quently his sons were not under the Hindu law liable for the 
game. 

Sheora} Singh in his defence set up the untenable defence, 
which has been abandoned, that the property was granted to his 
grandfather in recognition of loyal services and therefore was 
not saleable. He admitted the execution of the mortgage and 
that he was liable for the amount due thereon. In the 8th 
paragraph of his written statement he referred . to services ren- 
dered by Raja Shankar Singh to Raja Baldeo Singh, the brother 
of the plaintiff, and endeavoured to set up a parol agreement 
modifying the provisions of the mortgage in regard to the pay- 
ment of the mortgage debt, alleging in the 9th paragraph of the 
written statement that the plaintiff after purchasing the bond in 
suit agreed that he would allow credit for money spent by the 
defendant’s father in connection with the affairs of Raja Baldeo 
Singh and would not charge interest on the mortgage-debt from 
the date of the purchase of the bond from the Bank, and that in 
lieu of the balance of the debt he would accept a sale-deed of 


portion of the defendant's property. 
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The learned Subordinate Judge held that the defendant Sheo- 
raj Singh was precluded from raising the plea to which we have 
referred in view of the provisions of section 92 of the Evidence 
Act. He also held that the plea that the grant made by the 

Jovernment in favour of Raja Dilsukh Rai was not governed by 
the provisions of Act XXIII of 1871. He further held that 
Maharaj Singh was of full age at the date of the execution of the 
mortgage bond and therefore was bound by it. On the question 
whether or not the debts of Raja Shankar Singh were incurred 
for immoral purposes he held that, whatever was the nature of 
the debts for the payment of which the advance was obtained 
from the Bank, the Bank having made the advance and the ` 
money having been used in discharging prior debts, the grand- 
sons of Raja Shankar Singh could not set up their rights as against 
the claim of the plaintiff. “The previous debt,” he said, “ may 
have been immoral, yet it was not the Bank’s money which 
helped the immorality. The wrong, if any there was, had been 
committed. The Bank only helped to release the estate from 
the liability which had already attached to it, and supposing 
this question of immorality- can be inquired into, which I hold 
cannot, it rests on them (the sons) if they seek to have their 
share exempted from sale, to establish that the debts discharged 
by the advance of the Bank were of a nature which it was not 
their duty as sons of their father to discharge, that is, they were. 


- debts tainted with immorality.” He further found that even if 


Maharaj Singh was a minor at the date of the execution of the 
mortgage the Bank’s loan was “for the benefit of estate,” 
inasmuch as “it averted sales in cases in which execution 
had been taken out and cut off the possibility of the estate 
being sold by the creditors who with their bonds unpaid 
threatened to sell it.” 

From this decision Maharaj Singh has appealed and in his 
memorandum of appeal has raised a number of objections to the 
findings of the Court below. It will not be necessary to deal 
with these objections seriatim. Our attention has been directed 
by the appellant’s learned Counsel to a few only of the main 
questions raised in the appeal. The first and principal conten- 
tion is that the evidence clearly established that Maharaj Singh 
was under age at the date of the execution of the mortgage 
and that therefore the mortgage was not binding uponhim. The 
second that the oral and documentary evidence conclusively 
established that the debts contracted by Raja Shankar Singh were 
tainted with immorality and therefore were not such debts as 
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it was the pious duty of the appellant to discharge. A conten- Civiu. 
-tion was also raised to the efect that the Court below had 1906. 
wrongly rejected evidence to support the plea set for th in para- m 


“ graphs 8, 9 and 10 of the written statement of Sheoraj Singh. eee Sı NGE 
The defence that the property was granted by Government to BarwantSINoH. 
Raja Dilsukb Rai as a reward for public services and therefore 
could not be transferred to strangers, as also the plea that the 
execution of the mortgage by the appellant was procured by 
fraud and undue influence, were not supported. 

We have no hesitation in holding that the Court below 
“rightly excluded the evidence sought to be adduced in support 
' of the parol agreement alleged by Sheoraj Singh. The agreement 

so sought to be set up was one which modified the terms of the 
contract of mortgage in go far as it purported to reduce the 
amount recoverable under the deed, took away the right of sale 
and provided for the payment of the reduced debt by a sale of 
other property. It was not in writing and was, moreover, with- 
out consideration. It was also void for uncertainty, as there 
was no specification of the portion of the defendant’s property 
which it is said he agreed to give in satisfaction of the debt. 
Under section 48 of the Registration Act (Act IU of 18773, the 
mortgage, the subject-matter of the suit, which is a registered 
instrument, takes effect against any oral agreement relating to the 
property comprised in the mortgage, that agreement not having 
been accompanied or followed by delivery of possession. In 
view of all these considerations and of the provisions of section 
92 of the Indian Evidence, Act, we think that the argument 
addressed to us on behalf of the appellant upon this matter is 
altogether untenable. 

We come now to the really important issue which was decided 
by the Court below in favour of the plaintiff-respondent, and that 
is, whether the appellant, Maharaj Singh, was or was not a minor 

, at the date of the execution of the mortgage. If he was of age 
at that date, he admittedly cannot unpeach the mortgage which 
is the subject-matter of the suit; while if he was under age 
the mortgage is as regards him absolutely void. In the case of 
Mahori Bibee v. Dharmodas Ghose(') their Lordships of the Privy 
Council held after a review of the authorities and the provisions 
of the Contract Act that a mortgage made by a minor is not 
merely voidable but absolutely void. In view of this decision 
if we find ‘upon the evidence that the appellant was a minor at 


the date of the execution of the mortgage we must hold that he 
(1) [1903] T L. R., 30 Cal, 539, 


Staley; C.J. 


panre pear 
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CIVIL. is under no liability to the plaintiffrespondent, unless it, be 
1908. that he (the plaintiff-respondent) is, having regard to the natare 
=~~ of his suit, entitled and is able to show, without relying on the. 


MARAE! SINGH mortgage, that Maharaj Singh is under liability to him on other ` 
Batwant Since. grounds. If the appellant succeed in his appeal the decree for 


Sanleue' Oy sale -passed by the lower Court will only hold good as regards 


eons the moiety of the mortgaged property which belongs to Sheoraj 
Singh, and the share of meee Singh will be discharged oo 
lability. 


[His Lordsphip after eee the evidence, continued thus:—] _ 
Upon the whole after careful consideration of all the evidence 
we have no hesitation in coming to the conclusion that the 
appellant was under the age of 18 years at the time the mortgage 
in suit was executed. The Court below was wrong in our judg- 
ment in rejecting the mass of evidence which supports this view. 
Its judgment upon this question contains, as we have- pointed 
out, a number of inaccurate statements and shows a want of 
appreciation of the due weight to be attached to the evidence ` 
laid before it. We therefore hold that it has been satisfactorily 

established that Maharaj Singh was under age at the date of the 
execution of the mortgage. 

Finding then that the appellant was under age at the date of 
the execution of the mortgage, that instrument is absolutely void 
as against him. We have therefore to consider what is the effect 
of this finding upon the appeal. His learned Counsel contends 
that the suit, being a suit for sale upon the mortgage, ought to 
be dismissed as against him. But on behalf of the plaintiff- 
respondent it is ‘contended that the suit is not based upon the 
mortgage alone but also upon the pious duty of Hindu sons to 
pay their father’s debts, and that inasmuch as the money secured 
by the mortgage, the subject-matter of the suit, was in part at 
least advanced and applied in payment of debts of Raja Shankar 
Singh, the plaintiff-respondent was entitled to the extent of those 
debts to maintain the suit against the appellant. The reply of 
the appellant to this contention is that in view of the frame of 
the suit this contention cannot be allowed, and further that even 
if the plaintiff-respondent be entitled to fall back upon the rule 
of Hindu Law, which obliges a Hindu son to pay his father’s 
debts, the debts of Raja Shankar Singh were incurred for illegal 
and immoral purposes, and consequently the appellant is under 
no obligation to discharge them. 

After the arguments had concluded, a possible answer to the 
alternative case presented by the respondents occurred to one of 
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us: “This is that,if the appellant was liable for the debts of his CiviL. 
father, these debts have been long since statute-barred. The 1908, 
: mortgage executed by Raja Shankar Singh in favour of Brij 
Kishore Rup Kishore was discharged by Sheoraj Singh out of < 
moneys advanced to him by the Bank and this mortgage no Banwanr Siwen. 
longer exists. In any case the suit is not brought upon it. But Stanley, © P 
if the debts of Raja Shankar Singh can be deemed to have been =. 
_ kept alive at all after the execution of the Bank’s mortgage, it 
appears to us that as against the appellant these debts are statute- 
jbarred. The mortgage in favour of Brij Kishore Rup Kishore 
} was executed on the 4th of April, 1887, and by it the parties 
) fixed the 4th of April, 1892, as the due date of payment. Raja 
Shankar Singh died on the 24th of August, 1891. The right, if 
any, to recover this debt from the appellant accrued either on 
the death of Raja Shankar Singh or on the 4th of April, 1892, the 
due date of payment. The suit being one to which article 120 
of schedule IT to the Limitation Act of 1877, applies, was there- 
fore barred by limitation several years before the institution of 
the suit, it not being instituted until the 26th of September, 
1901. Narsingh Misra v. Lalji Misra). Natasayyan v. Ponnu- 
samil). Ramayya v. Venaktaratnam(*). The other mortgage 
mentioned in the plaint is a mortgage of the 19th of 
December, 1891. This mortgage was executed by Sheoraj 
Singh, so may be left out of consideration. This seems to be a 
complete answer to the alternative case made on behalf of the 
respondents. We gave an opportunity to the parties to discuss 
this question. Mr. Sundar Lal on behalf of the respondent 
relied upon the provisions of section 74 of the Transfer of 
Property Act as entitling his client to all the-rights and powers 
of the mortgagees whose mortgage was satisfied out of the 
Bank’s loan, but the answer to this contention is that it was 
not the Bank but Sheoraj] Singh who paid off the prior mortgage 
and the section has therefore no application, and in any case 
the suit has not been brought on foot of the earlier mortgage. 
It appears to us that this furnishes a complete answer to the 
suit so far as the defendant appellant is concerned. 
We might upon this view dispose of the appeal, but, in 
view of the possibility that the litigation between the parties 
may not end in this Court, we think it right to determine the 
` questions which have been argued before us at considerable 
(1) [1901] I. L. R., 23 AlL, 206. 


(2) [1892] I L. R., 16 Mac., 199. 
(3) [1803] L L. R., 17 Mad., 122. 
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length, on the assumption that the statute of limitation, the 
age of the appellant at the date of the inortgage and the frame 


of the suit offer no obstacle to the plaintiff's success in the, 


appeal. We are asked on behalf of the plaintiff-respondent 
to say. that if the mortgage is nob binding on the appellant, he 
(the respondent) is independently of the mortgage entitled to 
a decree for sale of the moiety of the mortgaged property which 
belongs to Sheoraj Singh for the satisfaction of the mortgage 
debt incurred by him, and at the same time to a decree against 
Maharaj Singh for that debt to the extent at least of payments _ 
made out of the Bank’s advance in satisfaction of debts of Raja : 
Shankar Singh, and that to that extent the debt of the plaintiff is 
a charge on and should be raised out of the share of the appellant 
by sale of that share. l 

In the plaint the earlier mortgage of the 4th of April, 1887, 
executed by Raja Shankar Singh in favour of Brij Kishore and 
Rup Kishore is stated, and also the indebtedness of Raja Shankar 
Singh to a number of other persons, and in the ninth paragraph, 
as we have already pointed out, the claim is put forward that 
the Bank by reason of the payments of the amounts due under 
the prior mortgages acquired the rights of prior mortgagees and 
paid up debts due by Raja Shankar Singh, and that the defen- 
dants, as the sons and grandsons of Raja Shankar Singh, were 
under the Hindu Law under an obligation to pay his debts, and 
the Bank had a right to realise their debt from the whole 
mortgage property, and that the plaintiff as the assignee of the 
Bank had acquired all these rights. In his written statements 
the appellant tet up the case that the debts of Raja Shankar 
Singh were contracted for illegal and immoral purposes, and 
an issue upon this allegation was framed. We cannot conceal the 
fact that if we allow the contention of the plaintiff-respondent, 
we shall have to extend our enquiry further back than was done 
in the Court below. When the Cow found that Maharaj Singh 
was of age at the time when the mortgage to the Bank was 
executed, it was not necessary to determine whether or not the 
debts of Raja Shankar Singh were incurred for illegal or immoral 
purposes. Maharaj Singh in that case could not dispute his 
liability to the Bank, or the Bank’s assignee. Indeed. the learned 
Subordinate Judge held that he could not investigate the nature of 
the debts. Now, however, that we have found that the appellant 
was under age and that the Bank’s mortgage was not binding 
upon hin, if we allow the contention of the plaintiff-respondent 
to prevail, we shall be obliged to investigate and to determine 
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not: the nature of the Bank’s debt but the nature of the debts of 
Raja Shankar Singh which were clischarged out of the loan 
“obtained from the Bank. Are we entitled to do so? 

We have considerable doubt upon this point. If the plaintiff- 
respondent intended to base an alternative claim upon the pious 
duty of the appellant, he ought, we think, to have framed a 
separate cause of action and asked for alternative relief. He 
has failed in establishing the case which he made in his plaint 
ds against the appellant, but has succeeded against Sheoraj Singh 
_to the extent of his interest in the mortgaged property. In 
- view, however, of the fact that the appellant in his defence set 
up the case that the debts of Raja Shankar Singh were immoral 
and an issue was framed on this question, so that it cannot be 
said that the appellant was taken by surprise, we do not think 
that we should be justified in taking a narrow view of the plaint 
and shutting out the consideration of the important issue in 
question. Whether we are right or wrong on this question 
we should feel it our duty in any case to express our opinion 
upou the question raised as to the nature of the debts of Raja 
= Shankar Singh, a matter which has been discussed before us at 
great length. ' 

Mr. Sundar Lal contended on behalf of the respondent that 
Maharaj Singh is liable to pay the debts of his father unless he 
can show that these debts were incurred for inmoral purposes, 
and that the creditors who made the advances did so with the 
knowledge of the object of the loan. He further contended that 
it is the circumstances only of the debt sued on which should be 
enquired into, and that if any inquiry is directed as to antecedent 
debts the purposes of the loan and not the application of the 
money should be the subject of the inquiry. He also asked us 
to hold that the burden lies upon a Hindu son who is called 
upon to satisfy the debts of his father to prove not merely that 
the debts were contracted for immoral purposes, but also that the 
lender was aware of the immoral purposes for which the money 
was borrowed. He relied upon a line of authorities, beginning 
with the case of Girdharee Lal v. Kantoo Lall), establishing the 
propositions laid down by their Lordships of the Privy Council 
in the case of Suraj Bunst Koer v. Sheo Prasad Singh(*). These 
propositions are stated at p. 106 of the last mentioned case in 
the following words: “ first, where joint ancestral property has 
passed out of a joint family either under a conveyance executed 
by a father in consideration of an antecedent debt or in order to 
(1) [1874] L. R., 11. A., 321. . (2) [1879] L. R, 6 L A., 88. 
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ee raise money to pay’ off an antecedent debt, or under a sale in 
1906. execution of a decree for the father’s debt, his sons by reason of 
—— their duty to pay their father’s debts cannot recover that property ` 


Manaras SINGH anless they show that the debts were contracted for immoral 


Dinam Since. purposes, aud that the purchasers had notice that they were so 
Stanley, C. J contracted, and, secondly, that the purchasers at an execution 
eee sale being strangers to the suit, if they have not notice that the 
debts were so contracted, are not bound to make inquiry beyond 
what appears on the face of the proceedings”. This Court has 
: in ‘a number of cases adopted in the fullest measure. the propo- 
sitions so enunciated by their Lordships, but the question arises, 
have they any application to the facts of the present case? In 
the first place we may point out that these propositions apply to 
cases in which joint ancestral property has passed out of a joint 
family. In the present case the property in dispute has not 
passed out of the family but is still in the possession of Maharaj 
Singh and his brother. The object of the suit is to deprive the 
family of its ancestral property, while the object of Maharaj 
Singh in this appeal is to retain the possession and enjoyment of 
his share of it. The debts of Raja Shankar Singh have been 
discharged by Sheoraj Singh out of the moneys advanced by the 
Bank and no attempt has ever been mace to enforce payment of 
the earlier mortgage by sale of the mortgaged property. It is 
difficult, therefore, to understand the right under which the 
plaintiff respondent as assignee of the Bank can hold up not 
merely as a shield but as a weapon of attack the earlier mortgage 
which was so discharged. 

But let us assume that he can do so and that too in the suit as 
framed. In such case the appellant clearly can defend his title 
if he can show that the debts of his father were contracted for 
illegal or immoral purposes. We have already quoted the | 
language of the learned Subordinate Judge in regard to the 
nature of these debts. He was of opinion that whatever may 
have been the nature of the debts for the discharge of which — 
money was borrowed from the Bank, the advance made by the 
Bank could -not be regarded as made for immoral purposes. 

But it is not the nature of the Bank’s debt which we must 
now consider, seeing that we have held that the appellant is not 
liable under the Bank’s mortgage, but the nature of the debts 
which were discharged out of the loan made by the Bank for 
which it is now sought to make the appellant liable. 

The evidence shows that the Bank placed a sum of Rs. 3,00,000 
in their books to the credit of Sheoraj Singh and out of this sum 
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he Stoot ‘aj Singh) discharged not merely debts of Roja Shankar 
Singh but a number of debts contracted. by himself. It is 


“possibly the case that the Bank took the precaution of seeing 


that the mortgages executed by Raja Shankar Singh were 
discharged out of the loan, but it is clear that there’ was no 
intention on the part of the Bank to keep those mortgages alive 
for its protection. The Bank appears to have relied on the 
security of the mortgage and on that alone. 

This brings us then to the evidence which has been adduced 


„Dy the defendant-appellant in support of his allegation that the 


ai 


' debts of his father which were discharged out of the loan obtained 


from the Bank were contracted for immoral purposes. But let us 
first see what the financial position of Raja Shankar Singh was 
when he succeeded to the property. His father, Raja Dilsukh 
Rai, the founder of the family, was a man of humble origin. 
He had been a patwari, but as a reward for public services 
rendered by him during the mutiny, the Government gave him 


a grant of land yielding a yearly income of over Rs. 50,000 - 


and conferred upon him the title of Raja. He was a man of 
thrifty habits, and at the time of his death on the 11th of March, 
1880, had accumulated a large sum of money stated to amount 
to 1} lakhs. On his succession to the property the Government 
also conferred upon his son, Shankar Singh, the title of Raja. 
The evidence establishes beyond any question, and indeed it is 
not denied by the plaintiff-respondent, that Shankar Singh was a 
man of dissolute and dissipated habits. He squandered in a 
few years the accumulations of income made by his father, and on 
the 4th of April, 1887, borrowed no less a sum than Rs. 1;00,000 
from the firm of Brij Kishore Rup Kishore, native bankers, and 
incurred other heavy liabilities. No necessity for the expendi- 
ture of moneys which the income of the estate could not satisfy 


is suggested, other than that which might arise out of a dissolute 


and extravagant mode of life. 

[His Lordship after discussing the evidence proceeded thus :] 
Now that a large part of the moneys borrowed by Raja Shankar 
Singh were borrowed for immoral purposes, there can be no 
doubt. His income was more than ample to meet his ordinary 
requirements, and in addition to: his income he had the large 
accumulations amassed by his father. Experience tells us that 
his licentious mode of-life was not and could not have been 
concealed from his neighbours. It was no doubt the common 
talk of the bazar. No intending lender could fail to Have learnt 
of it if he had made any inquiry whatever. We know of no 
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elie express authority for the proposition advanced by Mr. Sunder 
1908. Lal that a son who disputes his liability to pay his father’s debt _ 
— contracted for immoral purposes must ordinarily prove that the 


Ma a . 
HARAS Binan lender was aware of the object for which the money was borrowed, 


v. 
Bauwant Sinan. though there is the highest authority that he must do so if he is 
Sta nla jy attempting to recover ancestral property which has already passed 
— out of the family. If the onus of proving such knowledge lies 

on a son, it would be, we think, next to impossible for him to 
discharge it. In the proposition laid down in the case of Suraj 
Bansi Koer v. Sheo Prasad Singh, to which we have already 
referred, it is laid down that where joint ancestral property has - 
passed out of a joint family under a conveyance executed by a 
father in consideration of an antecedent debt, or in order to 
raise money to pay off an antecedent debt, or under a sale in 
execution of a decree for the father’s debt, his sons cannot recover 
that property unless they show thatthe debts were contracted 
for immoral purposes and the purchasers had notice that they 
were so contracted ; but as we have pointed out this applies to a 
case in which joint ancestral property has passed out of the 
family and sons are endeavouring to recover it. That is not the 
present case. Here the property has not passed from Maharaj 
Singh; he is defending his title, he is not a plaintiff seeking to 
recover property, but a defender of his interest in ancestral pro- 
perty of which he is in possession. 
_ [After further considering the evidence, His Lordship proceed- 
ed:] We have given, we think, sufficient details of expenditure 
to show that the indebtedness of Raja Shankar Singh was due 
to his immoral course of life. The moneys which he borrowed 
appear to us to have been undoubtedly borrowed for the pur- 
poses of his tours of lust and debauchery. The appellant does 
not profess to give specific proof of the expenditure in immoral;: 
pursuits of all the moneys which were borrowed, nor could he 
possibly do so. All that he professes to have done is to show 
specific instances of the application of large sums of money in 
payments made to prostitutes and in the purchase of liquor 
and to give general evidence from which it may, he contends, 
reasonably be inferred that the debts were tainted with 
immorality. 

[His Lordship further discussed the evidence and then proceed- 
ed :] Now we have not the slightest reason to doubt the truthful- 
ness in the main of the witnesses who were examined on behalf 
of the appellant im support of ‘his case, nor the genuineness of 
the documents which have been produced in corroboration of 
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their testimony. The witnesses were not shaken in cross-exami- 
‘nation and no other explanation than that which they gave of 
the extravagant expenditure of money: by Raja Shankar Singh 
was suggested. Their evidence in our judgment establishes 
that the indebtedness which led to the borrowing by him of a 
lakh of rupees from Brij Kishore Rup Kishore, and Rs. 15,000 
from Basdeo Sahai and other sums from other parties, had its 
origin and was incurred to satisfy his immoral propensities. 

But it is contended on behalf of the plaintiff-respondent 


that we are not to regard the origin of the indebtedness, but . 


merely look to the circumstances under which the later loans 


` were made and not to the application of these loans. This we 


take to mean that if the Court finds that the debts of Raja 
Shankar Singh, which were satisfied out of the moneys advanced 
by Brij Kishore Rup Kishore and others, were contracted for 
immoral purposes, the loan obtained from Brij Kishore Rup 
Kishore and others to pay off those immoral debts would not be 
equally tainted with immorality. We know of no authority in 
the books which supports this proposition, and our attention has 
not been directed to any. It is broadly laid down that sons are 
not compellable to pay moneys due by their father for spirituous 
liquor, for losses at play, for promises made without any con- 
sideration, or under the influence of lust, nor generally any 
debt for a cause repugnant to good morals. 


It has been repeatedly held in this High Court that where a 


Hinda son comes into Court to assail either a mortgage made 
by his father, or a decree passed against-his father, or a sale held 
or threatened in execution of such a decree, it rests upon him to 
prove that the debt in respect of which the decree was obtained 
was of such a character that hé would not be under a pious 
obligation to discharge it. Beni Madho v. Basdeo Patak(',; 
Bhawani Bakhsh v. Ram Dait) ; Pem Singh v. Partab Singh (°). 
But the appellant in this case is not the assailant, he is defend- 
ing his title. In the well-known case of Hanooman Persaud 
Panday v. Mussumat Babooee Munraj Koonweree(*) the power 
of the manager for an infant heir to charge ancestral estates by 
loan or mortgage is considered. That was the case of a mother 
managing as guardian for an infant heir; but it has been re- 
peatedly held that the principles laid down in this case apply 


(1) [1890] L L. R., 12 All, 99. 
(2) [1891] I. L. R., 13 All, 216. 
(3) [1892] L L. R., 14 All, 179. 
(4) [1856] 6 M. I. A., 393, 
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Our. equally to fathers when managing property governed by the 

1906. Mitakshara law. Dealing with the question of the onus of 

“~~ . proof in suits of the kind, their Lordships of the Privy Council 
MAHARAJ SING 


A say that it is “ one not capable of a general and inflexible answer. 
Barwant Siyan. The presumption proper to be made will vary with circumstances 
Stanley, | og, end must be regulated by and dependent on them. Thus where 
oe the mortgagee himself with whom the transaction took place, is 
setting up a charge in his favour made by one whose title to alie- 
nate he necessarily knew to be Jimited and qualified, he may be 
reasonably expected to allege and prove facts presumably better 
known to him than to the infant heir, namely, those facts which i 
embody the representations made to him of the alleged needs of , 
- the estate and-the motives influencing his immediate loan.” 
Later on they say that the power of the Manager for an infant 
heir-to charge an estate uot his own “can only be exercised 
rightly in a case of need, or for the benefit of the estate. But 
where in the particular instance the charge is one that a prudent 
owner would make in order to benefit the estate, the bona fide 
lender is not affected by the precedent mismanagement of the 
estate. The actual pressure on the estate, the danger to be 
averted, or the benefit to be conferred wpon:it in the particular 
instance, is the thing to be regarded.” And again later on their 
Lordships express the view that “the lender is bound to inquire 
into the necessities for the loan and to satisfy himself as well 
‘as he can, with reference to the parties with whom he is dealing 
that the manager is acting inthe particular tmstance for the 
benefit of the estate. But they think that if he does so inquire 
and acts honestly, the real existence of an alleged sufficient and 
reasonably credited necessity is not a condition precedent to the 
validity of his charge, and they do not thank that under such 
circumstances he is bound to see io the application of the money.” 
The italics are ows. | 
In the case of Musammat Jannuk Kishoree Koounwar v. Babu 
Rahgunandan Singh(?), the powers of a father, joint owner with 
his sons of ancestral property, in regard to alienation of the joint 
property, was considered and a distinction was drawn between the 
case in which sales were made by order of the Court in execution 
of decrees and sales made privately to satisfy decrees and bonds 
and also sales made simply in order to raise money for some 
purpose or other. The Court held that im the case of sales 
which took place through the intervention of the Courts for 


the payment of debts the sales could not be interfered with, 
(1) [1861] 8. D. A., L. P., 213, 
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asthe Court could not look behind the decrees themselves, CIVIL. 
pout that in regard to sales falling under the two other classes, 1908. 
that is, sales made to satisfy decrees and bond debts and sales ae 
: MAHARAJ Sincu 
made to raise money for other purposes, the sales were not made v 


under circumstances showing any legal necessity for them and BaLwanrt SINGH. - 

. were consequently invalid under the Hindu Law. In the Seated, CJ. 
course of their judgment the learned Judges say, “ Now in sales sens 

made without the intervention of a Court of Justice when the 

vendor 1s’a trustee for others as well- as part owner, and the 

‘purchaser a stranger, such purchaser is, as contended for by 

‘the learned Advocate-General, under an obligation to inquire 

; and see that no breach of trust is: by the act of sale to him 
committed ; when, moreover, the purchaser is not a stranger but 
a person knowing not only the position of the vendor but the 
circumstances of thé family, the obligation is stronger upon 
him of making such inquiry; and if the transaction, of what- 
ever nature it may be, be afterwards called in question, the 
onus is clearly upon him of showing what those facts were 
which were represented to him as raising the necessity which . 
was sufficient to justify it in his mind under the law applicable 
to the case.” The Judges then say that “after an attentive 
analysis of all the evidence placed before us by the defendants, 
we are unable to say that any such proof of a satisfactory 
nature bas been placed before us by them in this case, but the 
doctrine has been openly adopted by them, that the sales 
themselves prove their own necessity. We think that this 
doctrine is altogether an erroneous one and that on the simple 

- failure by them to prove that they had made any inquiry as to 
the legal necessity of the sales in either class of cases under 
consideration, this case might at once be decided against them ; 
but on referring to the evidence of the plaintiff, the nature of 
all these transactions at once becomes apparent and also the 
fact that they were all without exception entered into without 
any legal necessity. Considerable sums in the aggregate were 
paid over to the debtor for which bonds to a large amount 
were given and decrees have been obtained on those bonds 

. and the transaction seems to have been part of a system 
entered into by certain’ parties, including the-principal defen- 
dant, to ease plaintiffs father of his ancestral property by 
supplying his extravagances.”’ This judgment is, we think, 

` worthy of close attention and consideration. . 

The case of Suraj Bansi Kuar v, Sheo Prasad Singh to which’ 

we have already referred, is instructive on this question. In 
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Cvr. that case an ex parte money decree was obtained against a a 

1908. governed by the Mitakshara law upon a bond whereby he ha 

—— mortgaged his ancestral immovable estate and the property ` 
Manaras SincH 


ee was attached. Prior to a sale in execution the judgment-debtor 

Batwant Sinon. died and his infant sons and co-heirs filed an objection to the 
3 — sale and were referred to a regular suit. The sale took place 
tanley, C. J. Sn Poel ; : ; 

S and after it a suit was brought by the infants against the 
execution creditor and the purchasers for the adjudication of their 
right to and confirmation of possession in the property sold 
and to have the mortgage bond, the ex parte decree and the' 
execution sale set aside. The case came before the Subordinate `. 
Judge of Tirhoot. In his judgment he condemned Bolaki, the È 
judgment-creditor, for lending so large a sum without inquiry 
as to the necessity for the loan and held the debt legally invalid 

: so far as the surviving joint members of the family were con- 
cerned. He then dealt with the question raised that the pur- 
chasers were bona fide purchasers and ought not to suffer, and 
beld that they were not innocenti purchasers in the proper sense 
of the term, inasmuch as notice had been given to them before 
the sale that the family property advertised for sale could not 
legally be sold for the debt of one of the members of the joint 
family. Jn the course of his judgment he said, “They (the 
purchasers) are to blame themselves if they suffer for their want 
of due diligence in instituting Inquiry as to the existence of a 
necessity Justifying the debt in satisfaction of which the pro- 
posed sale was to take place,” and he quoted the following rulings ; 
12 Suth. W. R. 446; 14 Suth. W. R. 72; 8 Suth. W. R., 15. He 
accordingly cancelled the sale unconditionally and unreservedly. 
On appeal to the High Court, GLover and Romesu CHANDER MITTER, 
JJ., reversed this decision. In the course of their judgment they 
say, “ The Subordinate Judge has decided in the words of the 
well-known case of Hanuman Pershad (6 Moore’s I. A., 421) that ` 
although the creditor would have been justified in advancing his 
money if he had mace such inquiry as was open to him and had 
satisfied himself as well as he could as to the existence of the 
necessity, he did not in this case make such inquiry; or rather, 
perhaps, his words may-he taken to mean that the result of any 
inquiry must have shewn him quite clearly, that the only necessity 
of Adit Sahai was his own improper and immoral way of life, 
which craved the expenditure of funds not derivable from his 
regular income. Aud this decision would, I think, have been ` 
perfectly fair and right were we dealing with Bolaki Chowdhry 
only ; for he appears to have acted as the family Mahajan for a 
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loig time previous, and must necessarily have been acquainted 


‘with Adit’s circumstances and way of life: but it isa different 


thing when we have to deal with third ee strangers, who 
have purchased at public auction for valuable consideration, and 
who bought on the faith that the decree under which the sale 
was made was a proper decree, and properly obtained.” On 
appeal their Lordships of the Privy Council deal with the princi- 
ples of Hindu Law which formed the foundation of the plaintiffs’ 
claim and the right which flowed from them, and state that “all 


* are agreed that the alienation of any portion of the joint estate 
. without such express or implied authority (i.e. of co-parceners) 


may be impeached by the co-parceners, and that eon an authority 
will be implied at least in the case of minors if it can be shown that 
the alienation was made by the managing member of the family for 
legitimate family purposes. It is not so clearly settled whether 
im order to bind adult co-parceners their express consent ie 
not required.” Their Lordships afterwards refer to the case 
decided by the late Sadar Dewany Adawlut of Bengal in 1861 
which we have already quoted, and observe that ‘ this case 
recognised the distinction between alienations by conveyance 
and those made under process of execution. The Court set aside 
the sales by conveyance because no justifying necessity for 
them had been established, and it did this although the 
considerations for the sales were in some instance money raised 
in order to satisfy either judgment or bond debts. On the 
other hand it’dismissed the suit so far as it sought to recover 
property which had been sold under decrees of Court on the 
ground that the son was under an obligation to pay the debts of 
the father if not contracted for immoral purposes, and that he 
had failed in this case to prove as against the purchasers under 
the decrees that they were so contracted.” Their Lordships 
then refer to the extension of the principle laid down in this case 
in the later case of Kantoo Lal and applying the principles to 
be extracted from the authorities to the case before them proceed 
in these words: “It has been found by both the Indian Courts, 
and in thew Lordships’ opinion properly found, that the plain- 
tiffs as between them and Bolaki Chowdhry, the judgment-cre- 
ditor of Adit Sahai, had established that neither they nor the 
ancestral immovable estate in their hands were liable for the 
debt to Bolaki which had been contracted by their father. The 
two material issues on this point were, first, whether the bond to. 
Bolaki executed by the late father of the minors was legally valid 
so far as the minors’ interest 1s concerned, and whether the money 
4] 
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thus borrowed was devoted to the satisfaction of debts incurged 
when the minors had no existence ; and secondly, what sort of & 
life did Adit Sahai live; did he spend the money borrowed from 
Bolaki Chowdhry in immoral purposes? The Subordinate 
Judge upon a full consideration of the evidence found both’ 
these issues in favour of the plaintiffs and granted them she 
relief sought by their plaint. The judgment of the High Cowt 
does not impeach this finding as regards Bolaki Chowdhry. On 
the contrary the words of the learned Judge who wrote the 
judgment of the Court are, ‘and this decision would, I think, 


have been perfectly fair and right were we dealing with Bolaki t 


Chowdhry only.’ There is no doubt a subsequent passage to 
the effect that the onws was clearly on the plaintiffs of showing 
against the respondents who purchased at the execution that 
the decree against Adit Sahai was an improper one and that 
the evidence was insufficient to prove the fact.” Then their 
Lordships refer to the decision of their Board in the case of 
Muddun-Thakoor v. Kantoo Lal, namely, that where a Court has 
passed a decree against a party in favour of a creditor and has 


‘ordered property to be set up for sale in execution of the decree, 


a bona fide purchaser under the execution who has paid the- 
purchase money is not liable to have the property taken from 
him on the ground that the decree proceeded upon an erroneous 
view of the law, and observe: “It appears to their Lordships 
that. the present case is clearly distinguishable from that of 
Muddun Thakoor and does not fall within the principle laid 
down in the passage just cited. It has been seen that before the 
respondents purchased, the claim of the plaintiffs was preferred 
in the Court wherein the execution proceedings were pending in 
the form of objection to the sale. Tle Court refused to adjudi- 


cate upon the claim in an execution proceeding and accordingly - 


allowed the sale to take place, but made an order referring 
the plaintiffs to a regular suit for the establishment of their 
rights. Their Lordships think that the respondents must be taken 
to have had notice, actual or constructive, of the plaintiffs’ 
objections and-of the order made upon them and therefore 
to have purchased with knowledge of the plaintiffs’ claim 
and subject to the result of their suit. It follows that as 
against them as well as against Bolaki Chowdhry, the plaintifis 
have established that by reason of the nature of the debt 
neither they nor their interests in the joint ancestral estate 
are liable to satisfy their father’s debt.”. Now in this case it 
will be observed that it was never suggested that the minor 
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VOL, fi were bound to show not merely that the money was CiviL. 
owed for immoral purposes, but that the lender Bulaki had 1906. 
AÆäoticeʻof the purpose for which it was borrowed. The issue ` == 


was, “ What sort of a life did Adit Sahai live ; did he spend the Mamaras Sıxan 
money borrowed from Bolaki Chowdhry in canoe purposes ?”’ ree Sunat. 
If it was necessary for the minor sons to prove that Bolaki 
Chowdhry had notice of the purposes of the loan, we should ex- 
pect to find an issue directed to this; but there was no such 
issue, nor was it suggested, nor could it well be suggested, that 
‘the purchasers had knowledge of the immoral nattire of the debt. 
The- utmost that could be said as against them was that they had 

} notice that the sons impeached the debts as being tainted with 

“ immorality. -In view, however, of the fact that the respondents . 
were purchasers of the proper ty at a sale in execution of a decree 

_ upon a mortgage, they would, in accordance with former rulings 
of the Privy Council, be tade ordinary circumstances protected 
against any claim of the sons, unless the sons could show that 
the purchasers were not bona fide purchasers. It was therefore 
necessary to consider whether the respendents were bona fide 
purchasers. Their Lordships held on this question that having 
purchased after objections filed by the plaintiffs on the ground 
that the father’s debt had been incurred without justifying’ 
necessity, the purchaser must be taken to have had notice and 
to have purchased with knowledge of the plaintiffs’ claun and 
subject to the result of the suit to which the plaintifs had been 
referred. 

The case before us is quite different. No deazees were 
obtained upon the moftgage bond executed by Raja Shankar 
Singh upon which the plaintiff-respondent rests his case against 
the appellant. There is no purchaser before the Court under 
any decree, and the case does-not seem to fall within the 
class of cases to which the proposition as regards notice laid 
down in the case of Suraj Bansi Koer v. Sheo Prasad Singh 
applies. The plaintiff-respondent is not in the position of one 
who has bona fide purchased an estate under an execution and 
so is protected against the suit of sons seeking to set aside all 
that has been done under the decree in exeeution and to recover 
back the estate as joint ancestral property. The position which 
he occupies is this:—he has obtained merely a transfer of a 
mortgage security found to be binding on one only of two 
brothers jointly entitled to ancestral property, portion of the 
consideration for the mortgage being applied in the payment 
of debts of their father. The two positions are very different, 
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The next case to which we would refer is the ok, J. B- 
Musammat Nanomi Babuasin v. Modhun Mohan(?). In that 


to set aside a sale made in 1872 in oxecution of a personal 
decree against Girdhari Singh, the father of the minor plaintiffs, 
and the husband of Musammat Nanomi, at which the defendant 
Hirdey -Narain had become the purchaser and had as such 
obtained possession not only of Girdhari Singh’s interest but 


a suit was instituted on the 14th of September, 1878, — 


Musammat Nanomi on behalf of her minor sons and herself~. 


also that of his sons in a certain village. The plaintiffs’ ` 


contention was that the property was ancestral property of the! 
joint family, and that the defendant purchaser by virtue of his \ 


purchase acquired either nothing at all or at most only the 
interest of Girdhari Singh, and that the plaintiffs were entitled 
to have the property restored to thom. The case ultimately 
came before the Privy Council when it was held that what 
passes by such a sale depends upon the nature of the debt (e. g., 
whether or not it is tainted with immorality) and the intention of 
the parties ; that the co-parceners who were not parties to the 
sale, or execution proceedings were entitled to try the fact or the 
nature of the debt in a suit of their own, and that the purchaser, 
if he has bought the entirety, may defend his title on any ground 
which would justify the sale. In the course of their judgment 
their Lordships observe :——“ There is no question that consider- 
able difficulty has been found in giving full effect to each of two 
principles of the Mitakshara law, one being that a son takes a 
present vested interest jointly with his father in ancestral estate, 
and the other that he is legally bound to pay his father’s debt, 
not incurred for immoral purposes, to the extent of the property 
taken by him through his father. It is impossible to say that 
the decisions on this subject are on all points in harmony either 
in India or here. But the discrepancies do not cover so wide a 
ground as was suggested during the argument in this case. - 

“Tt appears to their Lordships that sufficient care has not always 
been taken to distinguish between the question how far the 
entirety of the joint estate is liable to answer the father’s debt, 


and the question how far the sons can be precluded by © 


proceedings taken by or against the father alone from disputing 
that liability. Destructive as it may be of the principle of in- 
dependent co-parcenary rights in the sons, the decisions have for 
some time established the principle that the sons cannot set up 


their rights against their father’s alienation for an antecedent 
(1) [1885] L. R., 13 I. A., 1; 8. 0, I L. R., 13 Cal, 21. 
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di or against his ercditor’s remedies for their debts, if not tainted Civiu, 
with immorality. On this important question of the liability of 1908. 

/ the joint estate their Lordships think that there is now no con- eee 
flict of authority.” In this case it will be observed that the ee SINGH 
ancestral, property had passed out of the family and was in the Barwanrt Siwan, 
possession of the purchaser and that the suit was one for recovery 
of that property. It was not a suit by a creditor of a Hindu 
father to recover the debt of the father from his sons or from 
ancestral property. 

‘The words in the foregoing judgment which we have put in 

\ italics, namely “or against his creditors remedies for their 

4 debts,” in later cases seem to have been treated as extending 
the rule laid down in the earlier Privy Council decisions and 
crystallized in the propositions mentioned in Suraj Bans Koer’s 
case, and to lend support to the contention that whether a Hindu 
son is plaintiff in a suit for the recovery of ancestral property or 
is defending his possession of such property against a creditor 
of his father, in either case the onus lies upon him of showing 
that the creditor’s claim is in respect of an Immoral debt and 
the creditor is not bound to show that he made any inquiry at 
the time of the advance as to the necessity for the loan. It seems 
to us very doubtful whether their Lordships in their judgment 
intended to Jay down this rule. They do not profess to extend 
the rule previously established but merely adoptthatrule. They 
say, “the decisions have for some time established the principle, 
et cetera.” It seems to us that their Lordships probably intended 
no more than the enunciation of the rule laid down in Suraj 
Bansi Koer’s case and used the words ‘creditor’s remedies for 
their debts’ merely to denote the remedies which the law gives 
to creditors when completed by suit, decree and execution. 

In the case of Jamna v. Nain Sukh(’) which came before a 
Bench of this High Court, in which a mortgagee sought to 
enforce a mortgage of ancestral property executed by a Hindu 
father against the sons’ shares, it was beld by Sir John 
Epee, O. J. (Man{oon, J., concurring) that “it is good sense 
and a general rule that a creditor endeavouring to enforce 
his claim under a bond given by a Hindu father against the 
estate of a Hindu family in respect of money lent or advanced 
to the father having only a limited interest, should, if the 
question is raised, prove either that the money was obtained 
by the father for a legal necessity, or that he made such 
reasonable inquiries and obtained such information as would 

(1) [1887] L L. Rq 9 AlL, 493. 
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Civit. satisfy a prudent man that the loan was contracted to pay 
P - Paa cae 

1908. off an antecedent debt or for the other legal necessities of 


ee the family.” This case has a close bearing upon the case Sñ 
maaan SINGH Letare ue: 
BALWANT SINGE, The next case to which we would refer is one in which a 


Hindu son assailed a mortgage and deercee passed thereon affect- 
ing joint family property against his father only and is not the 
case of a son defending his possession of ancestral property. This 
was the case of Beni Aladho v. Basdeo Patak). In bhis judg- 
ment, Srraramt, J. (Maumoop, J. concurring) after referring 
to various rulings on the subject of the liability of a Hindu 
son to pay his father’s debts, stated the deductions to be drawn 
from them as follows: “These rulings secem. to me to have 
gone somewhat further than the former ones and the outcome of 
the whole of this body of decisions appears to be this, that where 
a Hindu son is coming into Court to assail either a mortgage made 
by his father ora desree passed against his father or a sale held 
or threatened in execution of such decree, whether it be upon a 
mortgage security or in respect of a simple money debt, where 
there is nothing to show any limitation of the extent of interest 
sold or threatened with sale or charged in a security or dealt 
with by a decree, it rests upon him, if he seeks to escape from 
having his interests affected by the sale, to establish that the 
debt he desires to be exempted from paying was of such a charac- 
ter that he as the son ofa Hindu would not be under a pious 
obligation to discharge it, or that his interests in the property 
were not covered by the mortgage or touched by the decree or 
affected by the sale certificates.” There is nothing said here__ 
as to any necessity on the part of a Hindu son to prove that thé 
lender had knowledge of the immoral purpose for which the y 


Stanley, O. J. 


debt was contracted. We may observe that in the case of 
Pem Singh v. Partab Singh(*) a Full Bench of this Court expressed 
approval of the ruling of STRAIGHT, J., in the case of Beni 
Aladho v. Basdeo Patak, and threw out no suggestion that the onus 
of proving knowledge on the part of the londer of the immoral 
purposes of a loan lay ona Hindu son. In the case before 
the Privy Council of Bhagbut Pershad Singh v. Girja Koer(?) 
the plaintifs were sons assailing sales made in execution of 
decrees passed against their fathers. Under successive sales 
in 1879, fractional parts of a family estate were sold in 

(1) [1890] I. L. R., 12 AlL, 99. 

(2) [1892] I. I. R., 14 All, 179. 

(3) [1888] I. L. R., 15 Cal, 717. 
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recution of decrees obtained by different creditors against 
‘ee brothers living jointly, each with their families in the 
same co-parcenary. Three sons of each of the three brothers 
sued the purchaser of a share for recovery of possession of 
that share and the plaint alleged that the income of the 


ancestral estate was suflicient for the family, and that there. 


was no necessity for the loans contracted by- their fathers, and 
that the latter by dissipation and extravagance had wasted 
the income, and had taken loans on the security of the 
ancestral property, the lenders advancing the loans without 
due inquiry. Their Lordships referred with approval to the 
principles laid down by the Judicial Committee in the case 
of Suraj Bunst Koer v. Sheo Prasad Singh and the proposition 
stated in the case of Kantoo Lal and reversed the decision 
of the High Court on the ground that the plaintifis had 
failed to show that the debts of their fathers were contracted 
for illegal or immoral purposes. They observe, “ It appears, 
therefore, from the decisions that an a case like the present, where 
sons claim against a purchaser of an ancestral estate, under an 
execution against their father upon a debt contracted by him, it is 
necessary for the sons to prove that the debt was contracted for 
an immoral purpose, and it is not necessary for the creditors to 
show that there was a proper inquiry, or to prove that the money 
was borrowed in a case of necessity.” In this case it will be 
seen that ancestral property had passed out of the family by 
virtue of the sale had in execution of decrees obtained against 
the fathers. 

In the case of Chintaman Rav Mehendale v. Kashi Nath(*), 
it was held ina suit by a mortgagee for foreclosure brought 
against the mortgagor's sons, that the burden lay on the defend- 
ant of proving that the loan to the father which was secured 
by the mortgage was for an illegal or immoral purpose, and that 
the mere proof that the father had been a man of extravagant 
and immoral habits was not enough for this purpose and there- 
fore the defendant had failed to discharge the burden. In that 
case it was contended on behalf of the defendant-appellant that 
the onus of proof was shifted, once general immorality and extra- 
vagance were shown, but the Court consisting of SARGENT, CJ., 
and Nasnapuar Haripas, J., did not accede to this contention. 
In the course of his judgment, Sanaent, C. J., dissented from the 
view expressed by Epee, C.J., in the case of Jamna v. Nain 


Sukh, and expressed his agreement with the statemeut of the law 
(1) [1869] I. L. R., 14 Bom., 320. 
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contained in the judgment in the case of Jagabhat Lalubhai 

Vijbhukandas Jagjivandas(*), namely, that the father’s disposi 
tion of the family estate or a disposal of it under proceedings 
taken against the father alone, is made to affect the son’s as well 
as the father’s interest, except so far as the son can establish in 
a proceeding taken for that purpose that. the voluntary disposal 
was made under circumstances which deprived the father of the 
disposing power, or that the enforced disposal was on account 
of an obligation to which the son was not subject. “The father 
in fact is made the representative of the family, both in transac- 
tions and suits, subject only to the right of the sons of proving 
an entire dissipation of the estate by particular instances of 
wrong-doing on the father’s part.” The learned Judges then 


held that the defendant had not shifted the onus which lay upon 


him when he had established that his father was an extravagant 
man, who kept a mistress and delighted in nautches, that some 
connection must be shown between the debt and the father’s 
immoralities and that this evidence was wanting, although it 
might perhaps be to some extent inferred from the evidence as 
a whole that the loan was used to minister to the fathers’ extra- 
vagant habits. This decision was mainly based on the rulings 
in Sura; Bansi Koer’s case, Nanomt Babuasin v. Madan Mohun, 
and in Bhagbut Pershad v. Mt. Girja Koer(*), but in these cases 
joint ancestral property had already passed out of the joint 
family under sales held in execution of decrees against the father. 
The suits were brought by or on behalf of sons to recover the 
property which had passed out of their possession. In adopting 
the view which they did, the learned Judges seem to us t 78 
extended the principle laid down by their Lord% ps ot the 
Privy Council in the earlier cases. 

In the case of Badri Prasad v. Madan Lall), the question for 
the decision of the Full Bench was—can the sons ina ju... „indu 
family be sued along with their father upon a mortgage bord 
given by the father alone after the sons wore born which pur- 
ported to mortgage the joint family property, the consideration 
having been, with a trifling exception, money advances incident- 
ally made by the mortgagee to him, not as manager of the family 
or with the authority of the sons or for family purposes, but 
not for purposes of immorality or for purposes which if the 
father was dead would exonerate the sons from the pious 


obligation of paying such debts of the father? The answer 
(1) [1886] L L. R., 11 Bom., 37, 41. 
(2) [1888] LL. R., 15 L A. 105; 8. on I L. Ru 15 Cal, 717. 
(3) [1893] L L. R., 15 All, 75. 
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as in the affirmative, The judgment. was pronounced by 
; DGE, Č. J., and he considered that the question before the 


. Court was sontladed by the decisions of their Lordships of the 


Privy Council in the case of Musammat Nanomi Babuasin v. 
Madan Mohan. The propriety of the ruling in Jamna v. Nain 
Dukh was not considered in this case but in the later case of 


Debi Dat v. Jadu Rai“), our brothers, BANERJI and AIKMAN, 


regarded the decision in the case last mentioned as also the 
ruling in Nanomi Babuasin v. Modhun Mohan as overruling the 
decision in Jamna v. Nain Sukh. As we have already said we 
have grave doubts as to whether their Lordships of the Privy 
Council in the case of Nanomi Babuasin v. Modhun Mohan 
intended to extend the rules laid down by their Board in the 
earlier cases. 

These rules were applicable to cases in which ancestral- pro- 
perty had passed out of the possession of a joint Hindu family. 
According to these later decisions, if they are good law, no 
obligation lay on the plaintiff to prove that any inquiry was made 
by the lenders as to the necessity for the loans when money was 
advanced to Raja Shankar Singh, and also the burden of proving 
that the debts of Raja Shankar Singh were tainted with immorality 
lay upon the appellant. We may say in passing thatin a case in 
which a creditor is endeavouring to establish a claim under a 
sımple hypothecation bond given by a Hindu father, having a 
limited interest only, against his sons, it appears to us to be not 
unreasonable to require proof on the part of the creditor that 
before he entered into’ the transaction he at least made such 
reasonable inquiries as would satisfy a prudent lender that the 
money was required to pay off an antecedent debt or for the legal 
necessities of the family. But it is not at all clear in our 
opinion. that the decision to which we have referred did impliedly 
overrule the decisionin Jamna v. Nain Sukh. Assuming that this 
decision is still binding, there is no evidence in this case that 
any such inquiry was made as ought to have been made or 
that there was any legal necessity for the loans given to Raja 
Shankar Singh. Assuming, however, that the onus does he on 
a Hindu son under such circumstances of proving that the loan 
made to his father was for an illegal or an immoral purpose, we 
think that in this case the appellant has satisfied the onus, and 
we are unable to hold that there is the additional onus thrown 


- upon him of showing that the lender knew of the immoral pur- 


pose for which the debts were being contracted. The case 
(1) [1902] L L. R., 24 Al, 459. 
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< 
would be different if the appellant were endeavouring \, o 
recover ancestral property which had already passed out o} 


his possession either upon a sale in execution of a decree . 
obtained against his father or sale carried out by hisp 


in satisfaction of an antecedent debt. In such case we 


be bound and prepared to give full effect to the proposi 
laid down in Suraj Bunsi Koes case. 


We next come to the argument that in investigating thy. 


nature of the debts in this case, we must look to the debti, 


alone. which is the subject-matter of the suit and not to the 


- nature of the debts for the payment of which that debt was 


contracted: in other words, that if, for example,-it be shown 
that the-debt of Seth Lachman Das and the debt of Durga 
Prasad for the payment of which and other purposes the lakh 
of rupees was borrowed from Brij Kishore Rup Kishore, were 
contracted for immoral purposes, the loan from these last men- 
tioned persons obtained to pay off these debts would not be 
tainted with immorality. If the Court is not entitled to in- 
vestigate the- indebtedness in its inception, it appears to us 
that the rule of law which protects Hindu sons from the payment 
of immoral debts of their father would be readily defeated and 
be in fact illusory. It would be open to a Hindu father to con- 
tract a debt from one person to-day for immoral purposes and to 


- borrow to-morrow for another party money to pay off the first loan 


and so render the claim against the son unassailable. Upon this 
question SCOTLAND, C.J., aptly observed, “ Very slight indeed 
would be the protection secured to minors if proof of the bare 
fact of the discharge of pre-existing debts. were all that the law 


. required to establish a prima facte'case. If that were so, eredi- 


tors and purchasers would be enabled to render binding on 
minors mortgages and sales for advances to pay off debts which 
at the time they knew or had reason to believe had not been in- 
curred for any proper family purposes.” Saravana Tevan v. 
Muttays Ammal("), Houtoway, J., on the same question said, 
“Tt is not enough in my opinion to produce a decree or a mort- 
gage or a bond and show that the money was lent for the dis- 
charge of the sums due under one of them. It is necessary to 
go further and show that those debts themselves were such as to 
be properly binding upon those who have not personally incurred 
them. If it were otherwise, the debtor, having first borrowed 
money for his own purposes and mortgaged family lands for the 


satisfaction of the debt, would be able by the simple process of 
(1) [1871] 6 H. O. R., Mad., 371, 383. 
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imitting the debt, to render the invalid unimpeachable ; or by 
discharging with borrowed money a previous bond in itself 
wholly invalid against co-parceners would bind them. Itis mani- 
fest that the rule of law would be simply illusory if it could he 
so defeated. The argument that such loans prevent the family 
estate from being sold in satisfaction of a mortgage and are 
therefore for a family necessity is a mere fallacy.” We are 
entirely ‘in accord with the learned Judges in the views so ex- 
pressed. If Brij Kishore Rup Kishore advanced money to Raja 
Shankar Singh for the payment of debts which were tainted with 
immorality, they could not in our judgment stand in any better 
position so far as regards the son’s liability than did the parties 
whose debts they satisfied. Different considerations might arise 
if the debts which Raja Shankar Singh satisfied were debts of 
his father. But this is not the case. Raja Dilsukh Rai, so far 
from being indebted at the time of his death, left behind hin, 
as we have pointed out, very large accumulations of income. 
If there were before us any evidence to show circumstances 
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from which the contracting of the debt by Raja Shankar Singh ~ 


to meet a family necessity might in good faith have been honest- 
ly presumed by Brij Kishore Rup Kishore, the case might be 
different ; but there is nothing to show that in making the loan 
they made the inquiry which prudent men might in the circum- 
stances be reasonably expected to make in order to inform 
themselves as to the purpose for which the debt was being 
incurred or indeed any inquiry. If they had made any such 
inquiry the rule which is embodied in section 38 of the Transfer 
of Property Act might have been relied upon as rendering the 
position of the plaintiff-respondent secure. This section provides 
that “ where any person authorised only under’ circumstances 
in their nature variable to dispose of immovable property 
transfers such property for consideration alleging the existence 
of such circumstances, they shall as between the transferee on 
the one part and the transferor and other persons (if any) affected 
by the transfer on the other part be deemed to have existed, if 
the transferee after using reasonable care to ascertain the 
existence of such circumstances has acted in good faith.” As we 
have already said, we cannot but believe that if the parties who 
made the advances to Raja Shankar Singh had made any inquiry 
as to the circumstances which rendered necessary the borrowing 
of money by him, they would have learnt that no family neces- 
sity existed. We may further point out that the plaintifires- 
pondent is obliged to fall back on the earlier debts in view of 
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the fact that the Bank’s mortgage is void as against the appt 
lant. If, therefore, he relies on the earlier debts, it is clearly oper 
to the appellant to show that those debts were tainted with 
immorality. 

We may also again point out that there has been no transfer 
of the earlier debts or securities to the plaintiff-respondent. 
These debts and securities were discharged by Sheoraj Singh 
out of the moneys advanced to him by the Bank and were not 
in any way kept alive for the protection of the Bank. 

Moreover, in the deed of transfer from the Bank to the plaintiff- 


respondent the Bank merely transferred the debt secured: by the ; 
mortgage of the 28th of October, 1892, and the securities for the | 


same. The Bank at the time was not in fact in a position to 
transfer any additional security. 

We are of opinion then that the appellant has satisfied the 
onus of showing that the debts contracted by Raja Shankar 
Singh were tainted with immorality. The evidence irresistibly 
leads us to the conclusion that there was no necessity for those 
debts or any of them other than that which the gratification 
of his vicious habits created. He had more than ample income 
for the maintenance in luxury of himself and his family. There 
is not even a suggestion of the existence of any family necessity 
for the loans. Under all circumstances we think the appellant 
has made out his case. 

The facility with which Hindu fathers can’ obtain loans from 
money-lenders on the security of ancestral property has proved 


`- disastrous to many respectable and well-to-do families in these 


provinces. The local legislature has realized the mischief of 
this and for one part of the Province has passed an Act in the 
nature of a disburthening ordinance (vide Bundelkhand Act No. 1 
of 1903). Itis common experience that money-lenders readily 
advance loans on any class of landed security taking considerable 
risks but charging high, if not exorbitant, rates of interest. Tt 
is no easy matter for sons to satisfy the heavy onus which lies 
upon them in impeaching loans obtained for immoral purposes, 
but it would, we think, be the death-blow to the rule of Hindu 
law which gives immunity to sons when defending their title 
to ancestral property from liability to their father’s immoral debts 
if it were the law that in order to absolve themselves from 
liability the sons must prove not merely the purpose for which 
such loans were contracted, but also that the lenders knew of 
the immoral purpose of the loan. 
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l'e accordingly allow the appeal, set aside the decree passed Civin. 
‘gainst the appellant and his interest in the mortgaged property, 1906. 
and dismiss the suit as against him with costs in both Courts, m 
’ including fees in this Court on the higher seale. S SINGU 
B. N. G. Eo Appeal decreed, Batwant Siwen. 
Lethe Stanley, C. J. 
MAKHDUM BAKHSH Om. 
versus Paya 
ALI HUSAIN KHAN AND ANOTHER.” Pes 
; Preemption—Wajib-ul-arz, ambiguity of —Oonstruction—Contract— regis- S 
tratton—termination of settlement. Knox, J. 
AIKMAN, d. 


A contract of pre-emption recorded in a wazibularz does not require es 
registration. In the absence of evidence to the contrary, such a contract 
will be held to last only as long as the settlement during which it is nade 


continues. 
Where the language of a wajib-ul-arz is obscure, it affords no basis for 
a right of pre-emption. 

SECOND APPEAL against the decree of C. D. Steel, Esq., District 
Judge of Shahjahanpur, reversing a decree of Babu Nihal 
Chandra, Subordinate Judge. 

Suit for pre-emption. 

The facts are as follows :—In mauza Sikandarpur Musammat 
‘Kamran Bibi was the owner of a 10 biswa share, and the plaintiff 
was recorded as a bazyaftdar in the same village. Kamran Bibi 
sold the said share to certain persons, who are strangers. The 
plaintiff brought this suit to enforce his right of pre-emption. 
He based his right on a contract as recorded in the wajib-ul-arz 
of a former settlement. The wajib-ul-arz had been verified by 
Haidar Ali, who was then the sole owner of the khalsa mahal 
and by the bazyaftdars, The terms of the waji-ul-arz are as 
follows :—“ At the present time (bilfel) [am the zamindar of the 
khalsa, the sole owner and in possession of it. I have full power 

7 a6 sell or mortgage it, but at the time of transferring the pro- 
“ perty with regard to pre-emption, I will sell first to the bazyaft- 
daran, and if they refuse, then to any one I wish to sell to. If the 
coustitution of the property be altered (darsurat taghyarat 
nawaiyat) and the number of co-sharers be increased, if any co- 
sharer wants to sell lis share, he may transfer it first to the 
biradran hakiki, then to the other co-sharers (shurkayan), and if 
a 8. A. 530 of 1904. 
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they refuse, ‘then to whomsoever he likes, and if any of We 
bazyaftdaran wauts to transfer this property, first of all they w 2i 


sell among themselves, i. e., one bazyaftdar to another bazyaftdary.. 


then to the zamindars of the khalsa, aud then if the zamindars 
of the khalsa refuse to purchase, to whomsoever they wish.” 
The Court of first instance decreed the claim. The District 
Judge reversed the decreo on the ground that the contract requir- 
ed registration, and that the wujeb-ul-arz gave no right of-pre- 
emption. 


Sital Prasad Ghose (lor Ghulam Mujtaba), for the appellant, 
submutted that the learned Judge was wrong in holding that the 
wajib-ul-wre required registration. He further contended that 
the wajib-ul-arz clearly gave a right of pre-emption to bazyaft- 
daran. 


+ 


Mulummad Ishaq, for the respondents, submitted that if, 
Haidar Ali, then the. sole proprietor, expressed his wish. to sell 
his property to bazyaftdaran, it did not follow that his represen- 
tatives were bound by that expression of opinion. “The wajib- 


ul-arz gave no. right to the bazyaftdaran, because it did not 


record a contract, but only expressed the opinion of the then 
proprietor. If it recorded a contract the settlement having come 
to an eud, the contract came to an end, and the plaintiff gave no 
evidence to prove that the contract still subsisted. 


Sual Prasad Ghose was heard in reply. 

The judgment of the Court was delivered by 

Kwox, J.—The plaintiff, who is appellant in this second appeal, 
brought a suit to enforce a right of pre-emption.’- He based the 
right he claimed upon a contract, which, he said, was to be 
found in the zoajib-wl-arz of a former settlement. The suit’ was 
decreed by the Court of first instance, but in appeal the claim 


was dismissed by the learned District Judge. The plaintiff 


comes here in second appeal. The learned Judge dismissed the 
sult on two grounds, the first being that the contract should have 


been made by a registered instrument. The learned .Vakil for | 


the respondents does net attempt to support the judginent 
of the learned Judge upon this ground. As to this poiyt we 
think that the learned Judge was wrong. The next ground was 
that on his construction of the contract the wajib-ul-arz showed 
that ii was a personal contract to last only so long as Haidar Ali 
was the sole owner of the property, and was to have effect only 
if Haidar Ali sold. One point was overlooked by both the 
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/ 
‘ts below, namely, that this being a contract, would only last 
long as the settlement during which it was made continued. 
hat settlement has come to an end, and the plaintiff has ad- 
duced no evidence to show that the contract is still in force. 
After hearing both sides and considering the terms of this very 
peculiar wajib-ul-arz, we are of opinion that the language nsed is 
so „obscure that it affords no basis for a right of pre-emption. 
The result is, we agree with the learned Judge that no right of 
pre-emption ‘exists. We dismiss the appeal with costs, including 

fees on the higher scale. 


J. Buel, Appeal dismissed, 


KEHASSEY AND OTHERS 
VETEUS 
JUGLA AND ANOTHER. 


N-W. P. Land Revenue Act (III of 1901), sections 110, 111, 112, 
233 (k)—suit instituted before completion of partition not barred— 
application for partition not made before the date fixed in the pro- 
clamation upon original application deemed a fresh application—fresh 
proclamation necessary. 

Where upon an application for partition a proclamation is issued under 
section 110 of the Land Revenue Act, and some of the non-joining co- 
sharers apply for the formation of a separate mahal in their name on 
the date fixed in the proclamation, held that this must be deemed to be 
a fresh application for partition, not being made before the date fixed 
as required by the section, and that a fresh proclamation to the other 
non-joining co-sharers ought to be issued calling upon them to object. 

The prohibition contained in section 233 (>) of the Land Revenue Act 
applies only to suits with respevt to partitions in which the plaintiff has 
had an opportunity of having his objections considered under section 111 
and has not availed himself of it. Hence where the plaintiff has had 
no opportunity of representing his case to the Revenue Courts under 
section 111, no fresh notice having been issued to him upon an application 
under section 110(2), and the suit in the Civil Court is brought before 
the completion of the partition proceedings, held the suit is not barred. 


SECOND APPEAL from the decree of W. F. Wells, Esq., District 
Judge of Agra, setting aside the decree of Babu Raj Nath 
Prasad, Subordinate Judge. 

Suit for declaration of title. 


On December 12, 1901, Sarwan Asaram and Dulichand apphed 
to the Revenue Court for partition of a certain village. Cu 
“5, A. 310 of 1004. - 
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January 11, 1902, the Revenue Court issued a proclama ion 
under section 110 of the Land Revenue Act (No. TIL of 1904), 
fixing the 28th February, 1902, and calling upon such of th 
recorded co-sharers in the mahal as had not joined in the 
application to appear on the date fixed and to state their 
objections, if any, to the partition. On February 28, 1902, the 
respondents, Jugla and Mohan, filed an application, stating that 
they had no objection to the partition of the mahal and praying 
that a separate mahal be made of their shares in the village, 
claiming a certain share in Khewat No, 44 of the mahal. On 
October 2, 1902, the appellants, Khassey and Bansi, applied to 
the Revenue Court laying claim to the share in the Khewat 
No. 44, included in the respondents’ application of February 28, 
1902. On October 7, 1902, the Assistant Collector rejected the 
application of the appellants on thé ground that it was made too 
late. In April, 1903, the appellants renewed their application, 
but it was again rejected. 

During the pendency of the partition proceedings the appel- 
lants, on December 8, 1902, brought the present suit for 
declaration of title to the property in dispute in the Court of the 
Subordinate Judge of Agra. Tho partition terminated during 
the pendency of the suit, and the property in dispute fell to the 
lot of the defendants. The Subordinate Judge, however, 
decreed the suit in part. 

Both parties appealed to the District Judge, who dismissed 
the suit upon the ground that it was not maintainable under 
section 233 of the Land Revenue Act (No. TI of 1901). He 
relied upon 

Mohammad Siddiq v. Laute Ham, [1901] I L. R., 23 AIL, 291. 


Plaintiffs appealed. 


J. N. Chaudri (with him Ratan Chand and Madan Mohan 
Malaviya), for the appellants, contended that these proceedings 
had arisen under the new Act (No. II of 1903). The applicants 
for partition were Sarwan and others. Jugla and Mohan, 
the respondents, on February 28, 1902, by their application, 
assented to the partition, but prayed for a separate mahal 
being formed in their name of the share which the appellants 
claimed as theirs. Under section 110, clause (2), of the Land 
Revenue Act, Jugla and Mohan must be deemed to have joined 
in the application lor partition on the 28th of February, and 
under that section a fresh proclamation ought to have been 
issued to the appellants, and they ought to have been allowed 
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days to prefer. objection from that date. It was not 
wn that such a proclamation was ever issued or ‘that the 
ppellants had the slightest inkling of the proceedings that 
were being had under this new application. The appellants 
- were not required by law to express their assent to the partition 
originally applied for by entering appearance; they had no 
objection to the partition being effected, but to the new applica- 
tion they had objection, and as soon as they came to know of it 
they put in their objections. They were refused hearing in the 
Revenue Courts, and as a last resort they brought this suit. The 
suit could not, under the circumstances, be barred, as it had been 
instituted long before the partition was completed. The case 
relied upon by the Court below was not applicable as the suit 
in, that case had been brought after the completion of the 
partition proceedings, and the interference of the Civil Courts 
would have prejudiced rights and interests already acquired 
thereunder. The decision of the lower appellate Court throwing 
out the suit was, therefore, entirely wrong, both in law and 
principle. 

Section 111 required the appellants to file their objections “on 
the date fixed ” to the application, which would be impossible 
under the circumstances. 

He also relied upon 

Mir Muhammad Jan v. Sadanand Pande, [1905] 3 A. L. J. R., 43. 

Baldev Ram Dave (with him Sundar Lal), for the respondents, 

contended that the effect of allowing plaintif’s claim would 
be to give to the plaintif property which the Revenue Court 
had on partition allotted to the mahal of the defendants. Section 
236 prohibited “any suit” in respect of partition ; sections 111 
and 112 laid down rules for the determination of the question 
of title on.an application for partition. The Legislature in- 
tended to give to co-sharers raising questions of title a limited 
opportunity and a limited time for having such questions deter- 
mined by a Civil Court, and in effect provided that such questions 
might only be determined if raised in such time so as to avoid 
the inconvenience of upsetting the whole arrangements of the 
partition which the Revenue Court might effect. 
_ [Arxman, J., observed that if the respondents’ application 
was made on February, 28, 1902, their application was not made 
“ before the date fixed in the proclamation,” and they could not 
be deemed to have joined in the original application within the 
meaning of section 110, sub-section (2). A fresh proclamation 
ought to have been issued upon the respondents’ application.] 
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He further contended that the non-issue of the proclan 
might have been an irregularity and a good ground for 
hearing of the appellants’ objections to the respondents’ applic. 


tion and might have been a good ground for appeal against the . 


order rejecting the appellants’ application. In any event, when 
proceedings for partition were pending, the only method in which 
a question of title could be decided by a Civil Court was that 
provided by sections 111 and 112 of the Land Revenue Act, III 
of 1901. Section 233 of the Act provided that no person could 
institute any suit in respect of such matters “except as provided 
in sections 111 and 112.” If the case did not come within 


the exception, the suit did not lie in the Civil Court. 


J. N. Chaudri was not heard in reply. 


The judgment of the Court was delivered by 

Kwox, J.—Khassey and Bansi, plaintiffs-appellants, and Jugla 
and Mohan, defendants-respondents, are co-sharers in the village 
Paigaon. An application for partition of this village had been 
presented by co-sharers other than these four men and the pro- 
clamation required by section 110, clause (1) of Act No. JID of 
1901, had been issued, fixing the 28th of February, 1902, as the 
day on which the co-sharers were to appear before the Collector 
and state their objections, if any, to the application, Sub- 
section (2) of the same section provides that any recorded co- 
sharer not joining in the application may within any time before 
the day fixed apply for partition, in which case the co-sharer 
so applying shall be deemed to have joined in the original 
application. ‘There had been a dispute between the plaintiffs 
and the defendants mentioned above, with regard to the right 
to a ten biswansi share, which had belonged to certain co- 
sharers, who had long left the village. On the date fixed by 
the proclamation, the defendants, Jugla and Mohan, putin an 
application that their share might be made to constitute a 
separate mahal and include this disputed ten biswansi share. 
This application was entertained by the Assistant Collector. It 
is clear that it was not presented within the time allowed by 
sub-section 2 of section 110, and i} ought, therefore, to have been 
treated as a fresh application for partition, and a fresh procla- 
mation should have been issued. ‘This was not done. It was 
impossible, therefore, for the plaintifis to have preferred objec- 
tions under sub-section 2 of section 110, and no objection put 
forward by them could have been entertained under section 111. 
That section refers to objections raising questions of title made 


pe oe” s 
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‘ before the date fixed in the proclamation. The plaintiffs 
ied to the Assistant Collector to stay the partition proceedings 
that they might institute a suit in the Civil Court. Their 
application was refused. They then instituted the suit, out 
of which this second appeal has arisen, and they did so before 
the completion of the partition proceedings. They obtained 
a decree in the Court of first instance, declaring their rights 
in the disputed property. On appeal the learned District Judge 
of Agra held that the suit was not maintainable in the Civil 
Court, having regard to the provisions of section 233, clause (F), 
of Act No. UT of 1901. This enacts that no person shall institute 
any suit in the Civil Court with respect to the partition of mahals, 
` except as provided in sections 111 and 112. In our opinion, 
this prohibition cannot apply to the present case. We think 
it is clear that it applies only to suits with respect to partitions 
in which the plaintiff has had an opportunity of having his 
objections considered under section 111 and has not availed 
himself of it. In the present case the plaintiffs, as we have 
shown, had no such opportunity. We are fully alive to the 
grave objections to interference by the Civil Court in partition 
proceedings in the Revenue Court, and where a party has had 
the opportunity of representing his case in the Revenue Court 
and has not availed himsclf of it, we should have no hesitation 
in holding that the Jurisdiction of a Civil Court is barred by 
section 233. Iu the present case we have no alternative but 
to.allow the appeal. We set aside the decree of the lower Court 
and remand the case to that Court under the provisions of 
section 562 of the Code of Civil Procedure with directions to 
re-admit the appeal under its original number im the register 
of pending appeals and proceed to dispose of it on the merits.. 
Costs here and hitherto will abide the event, and costs in this 
Court will include fees on the higher scale. 


oR Ts Appeal allowed. 
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PANCHO AND ANOTHER.” 


Evidence Act (I of 1872), sections 92 and 99—Mortgage deed—proof that it 
was really a deed of sale by third parties admissible. 


Section 92 of the Indian Evidence Act only precludes parties to an 
instrument or their representatives in interest from giving oral evidence 
for the purpose of contradicting or varying the terms of a written docu- 
ment, The rule of exclusion.laid down in the section does not apply to 
ihe case of a third party who is nota party to the document. On the 
contrary, scction 09 distinctly provides that persons who are not parties 
toa document may give evidence tending to show a contemporaneous 
agreement varying the terms of the document. Rahiman v. Elahi Bakhsh, 
1. L. R., 28 Cal., 70, dissented from; Jagat Mohini Dasi v. Rakhal Das 
Bisazi, 2 O. L. J., 338, and Pathanunal v. Sayed Kalai Ravathar, I. L. R., 
27 Mad., 329, referred to. 

SECOND APPEAL from the decree of F. J. Pert, Esq., Officiating 
District Judge of Benar es, confirming an decree of Babu Hira 


Lal Singh, Munsif. 

The material facts appear from the judgment. 

Satish Chandra Banerji, for the appellant. 

M. M. Malaviya (with him Mohan Lal Sandal), for the respon- 
dents. 


The following judgment was delivered by 

Banergl, J —The suit out of which this appeal has arisen was 
brought by the appellant to recover one-fourth of the amount 
alleged to have been paid by the second defendant to the first 
defendant as consideration for the sale of a house. The plaintiff 
based his claim upon a custom prevailing in the locality. The do- 
cument by which the property was conveyed by the first defendant 
to the second defendant purported to be a deed of usufructuary 
mortgage. But it was stated by the plaintiff that the transaction 
between the parties was in reality a sale, and that in order to 
defeat his claim and to perpetrate a fraud upon him, the docu- 
ment had been drawn up ostensibly as a usufructuary mortgage. 
Both the Courts below have held that the plaintiff was not entitled 
to give evidence to prove that the transaction was in reality 
a sale and not a mortgage as on the face of the deed it appeared 


to be, and they have based their opinion upon the provisions 
9§. A. 632 of 1904. 


ie. HIGH COURT. 315 


stion 92 of the Evidence Act. In my judgment the Courts ii 
oware wrong. Section 92 forbids the admission of evidence 1906. 
pan oral agreement for the purpose of contradicting, varying, A Sz Am 
-adding to, or subtracting from, the terms ofa written docu- a 
ment as between the parties to-sich document or thelr repre- PANOHO. 
sentatives in interest. The rule of exclusion laid down in the 
section does not apply to the case of a third party who is not 
a party to the document. On the contrary, section 99 distinctly 
provides that persons who are not parties to a document may . 
give evidence tending to show a contemporaneous agreement 
varying the terms of the document. Further, as fraud was 
alleged in this case, even if the plaintiff were a party to the 
- document, he would under the first proviso of section 92 be 
entitled to give evidence as to the fraud and as to the real 
nature of the transaction. The Courts below have relied for 
their decision upon the roling of the Calcutta High Court in 
Rahiman vy. Hlahi BakhshC). That case no doubt supports the view ` 
of the Courts below. But with great deference I am unable to 
agree with it. The learned Judges do not appear to-have given 
effect to the provisions of section 99, and apparently did not 
consider that section 92 only precludes parties to an instrument 
or their representatives in interest from giving oral evidence for 
the purpose of contradicting or varying the terms of a written 
document. This case was not followed by the same Court in Jagat 
Mohini Dasi v. Rakhal Das Bisazi(") and the correctness of it was 
doubted. It was also dissented from by the Madras High Court 
in Pathammal v. Sayed Kalai Ravuthar(*). The two cases last 
mentioned support the view I have taken above. I accordingly 
_ allow the appeal, set aside the decrees of the Courts below and 
remand the case to the Court of first instance under section 562 
of the Code of Civil Procedure for trial on the merits, The 
appellant will have his costs of this appeal. Other costs will 
follow the event. 
M. L, 8,” 


Banerji, J. 


(1) [1900] L-L. R., 28 Cal., 70. 
(2) [1905] 2 C. L. J., 338. 
(3) [1903] L L. R., 27 Mad., 329. 
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RAM GHULAM.* 
Specific Relief Act (I of 1877), section 429—deelaration of right ~ 
Consequential—-relief injunction not asked for. 

Where the defendant interferes with the plaintiff's right in building 
upon a piece of land on the ground that he (defendant) is a joint owner, 
the plaintiff is entitled to bring a suit for a declaration that he is the 
exclusive owner and need not ask for an injunction to restrain the 
defendant from interfering with his right. Abdul Kadar v. Mahomed, , 
I. L. R., 15 Mad., 15, referred to. 

SECOND APPEAL against the decree of Babu Nihal Chandra, 
Subordinate Judge of Shahjahanpur, reversing the decree of 
Khanzada Muhammad Musharraf Ali Khan, Munsif. 


Suit for declaration of ownership. 


The plaintif brought the suit for declaration of his title; 
alleging that he was the exclusive owner of a piece of land, 
but that the defendant falsely claiming to be a partner did not 
allow him to construct a shed. He did not ask for an injunction 
restraining the defendant from interfering with his right. 


The lower appellate Court dismissed the suit. 


Plaintif appealed. 

E. A. Howard, for the appellant, submitted that it was not 
necessary for the plaintiff to ask for an injunction to restrain the 
defendant from preventing the plaintiff to proceed with the erec- 
tions. The plaintiff being in possession of the property was 
compoteut to bring a suit for a declaration of his ownership only, 
and section 42 of the Specific Relief Act was wrongly applied to 
the facts of this case by the lower Court. The case relied on by 
the Court below was distinguishable. 


Satish Chandra Banerji, for the respondent, submitted that an 
injunction being in the nature of a consequential relief and, upon 
the admitted facts of the case, the plaintiff being able to seek 
such further relief, and not having done so, the Court below was 
right in applying the proviso to section 42, Specific Relief Act. 
He relied upon 

dlbdul Kadar v. Mohamed [1900] I. L. R., 15 Mad., 15 at 18. 

Kalabhai Bapuji v. Secretary of State [1904] I. L. R., 29 Bom, 19. 

9. A. No. 668 of 1904. 








~ 
` 
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A. Howard was not heard in reply. 

‘he following judgment was delivered by 

AIKMAN, J.—The plaintiff came into Court alleging that he 
was in exclusive possession of a piece of land, but that the 
defendant on the allegation that he was a partner in the land 
prevented him from constructing a shed, which he wished to put 
up. He accordingly prayed for a declaration as to his exclusive 
ownership. The Court of first instance gave the plaintiff a decree. 
The defendant appealed. Although the ground was not taken 
in his memorandum of appeal, the lower appellate Court, with 
the consent of the respondent, allowed the question to be argued 
as to whether the suit was maintainable with reference to the 
proviso to section 42 of the Specific Relief Act. The lower 
appellate Court held that because the plaintiff had not also asked 
for an injunction to restrain the defendant from interfering with 
the erection of the shed, he was not entitled to maintain the 
suit. The plaintiff comes here in second appeal. In my opinion 
the view taken by the lower appealate Court is wrong. A 
reference to the ruling cited by the lower appellate Court, 7.¢., 
Abdul Kadar v. Mahomed(?), will show that the facts of that case 
were very-different. In that case it was found that the plaintiff 
was out of possession of part of the property in respect of which 
he asked for a declaratory decree. As the plaintiff’s case was 
that the defendant interfered with him on the allegation that he 
(defendant) was the joint proprietor of the land, it was in my 
judgment sufficient for the plaintiff to ask for a declaration as to 
his exclusixe possession. Such a declaration would on the case 
set up by \he plaintif be sufficient for the plaintiff's purpose. 
The lower Court dismissed the plaintiff’s suit on this preliminary 
plea. I allow the appeal, and setting aside the decree of the 
Court below, remand the case to that Court with directions to 
re-admit the appeal under its original number in the register and 
determine it on the merits. The plaintiff will have the costs of 
this appeal in any event, other costs will abide the result. 


J; Bek, Appeal allowed, 
(1) {1801} L L. R., 15 Mad., 15. 
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JAGANNATH 
VETESUS 
CHET RAM." | 
Provincial Small Cause Courts Act (LX of 1887)—sestion 17, application 
to set aside an ex parte deeree—subsequent deposit of decretal amount— 
defect not cured. 


The deposit of the decretal amount or the furnishing of the security 
under section 17 of the Provincial Small Cause Courts Act is a condition 
precedent to the entertaining of the application to set aside an ex parte 
decree. The defect is not cured by subsequently depositing the decretal 
amount. 

Civin Revision from an order of Pandit Bishan Lal Sharma, 
Munsif, exercising the powers of the Judge of Small Cause 
Court, Tilhar. 


Application to set aside a decree ex parte, 

The material facts fully appear from the judgment. 
Lakshmı Narain, for the applicant. 

S. B. Sarvadhacary, for the opposite party. 


The judginent of the Court was delivered by 

BaneERJI, J.—This is an application for the revision of an 
order made by the Munsif of Tilhar in the exercise of his 
powers as a Judge of a Court of Small Causes refusing the 
application of the applicant before us fox an order to set aside 
a decree passed ex parte against him. It appears that a suit 
was brought against the applicant for money and was decreed 
ex parte in 1902. On the 8th of February, 1905, the property 
of the applicant, defendant, was attached in execution of the 
decree. On the 18th of March, 1905, ho presented ’a petition 
under section 108 of the Code of Civil Procedure to have the 
ex parte decree set aside, but at the time of presenting the 
application he did not, as required by section 17 of the Provineial 
Small Cause Courts Act, 1887, either deposit in Court the amount 
due from him under the decree or give security for performance 
of the decree. The 25th of March was fixed. for the hearing 
of the application. On that date the plaintiff, opposite party, 
objected to the hearing of the application on the ground that 


the applicant had not complied with the e EEEE of the 
© Qiy. Rev. 38 of 1905. 









J. HIGH COURT. 


d paragraph of section 17 of the Small Cause Courts Act. 
eupon, on the same date, namely, the 25th of March, 1905, 


owever, dismissed his application holding that on the date on 
which the deposit was made, the application was beyond time. 
The question which we have to consider in this case is whether 
the provisions of section 17 of the Provincial Small Cause Courts 
Act are mandatory or merely directory, and whether it was 
necessary to deposit the amount of the decree at the time of 
presentation of the application to set aside the ex parte decree. 
We are of opinion that the provisions of the section are manda- 
tory. The section runs thus: “ An applicant for an order to 
set aside a decree passed ex parte shall, at the time of presenting 
his application either deposit in the Court the amount due 
from him under the decree or * * * give security to the satis- 
faction of the Court for the performance of the decree * * * as 
the Court may direct.” We think that the meaning of the 
section is that the applicant has the option either to deposit 

. the amount of the decree in cash or give security. But if he 
elects to adopt the latter course, the security. must be to the 
satisfaction of the Court and subject to the Court’s directions. 
In either case it is incumbent upon him at the time of pre- 
senting his application either to deposit the amount of the 
decree or give security for its due performance in manner 
provided by the Act. We should be ignoring the clear intention 
of the legislature as expressed in the section, were we to hold 
that it is optional with the applicant to deposit the amount 
of the decree or give security at any subsequent stage. 

This view of the section was taken by the Calcutta High 
Court in Jogi Ahir v. Bishen Dayal Singhi*). An opposite 
view was expressed by the Madras High Court, in Rama Sami 
v. Kharwsu(,), but the learned Judges give no reasons for their 
opinion. Our attention has been drawn ‘to the decision of the 
Punjab Chief Court in Muhammad Fazal Ali v. Kareem Khan) 
in which it was held that the words “at the time of presenting 
his application” in section 17 are merely directory and not 
mandatory. We are unable to accept the reasons given by the 
learned Judges for that opinion. We hold that section 17 
requires that at the time of presenting his application the appli- 
cant must either deposit in Court the amount of the decree or 


(1) [1890] I. L. R., 18 Cal., 83. 
(2) [1889] L L. R., 13 Mad., 178. 
(3) [1894] P. R., 410. 
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applicant deposited the amount of the decree. The Court, - 


-819 
CIVIL. 
1906. 

. e 
JAGANNATH 
v. 
CuarT Ray. 


Banerji, J. 


320 . HIGH COURT. [A.L 


Civit. give security as provided for by the section, so that the depos, 

1906, the decretal amount or the furnishing of security is a condit 

a precedent to the entertaining of an application to set aside. 
JAGANNATH ; 


ex parte decree. As this condition was not fulfilled in the present . 
v. ë 7 . a . 5 . a « 
Cuer Raw. case, the application was rightly dismissed and we dismiss this 

' application for revision with costs. 


Banerji, J, Application dismissed. 
CIIL. HARGOVIND 
o. Versus 

F orl 10. ee KISHAN KOER.” 


Registration Act (III of 1877), section 50—retrospective effect—-astatutes, 
construction of-—unregistered mortgage of 1861—Act XIX of 1843 
section 2—-Aet XVI of 1864—~subsequent registered mortgage. 


It is a well recognised principle of law of the construction of statutes, . 
specially when the rights and liabilities of the parties are altered thereby, 
that they are not to have retrospective operation unless the language 
is such as plainly to require such a construction. Hence where an 
unregistered mortgage was made in 1861, when registration was not 
compulsory, and a registered mortgage was made in 1900, held that 
the former had priority over the latter, inasmuch as the effect of 
giving a retrospective effect to section 50 of the Indian Registration 
Act (III of 1877) would be prejudicial to the vested rights which the 
plaintiff had at the date of the passing of that Act. By the repeal of Act 
XIX of 1843 she had acquired a privilege which she did not possess 
before, viz., priority for her mortgage over subsequent instruments 
whether registered or not registered. 


STANLEY, 0. d. 
BEREITT, J 


Seconp APPEAL against the decree of B. J. Dalal, Esq., I.C.S.; 


District Judge of Mainpuri, affirming the decree of Aziz-ul- 
Rahman, Esq., Bar-at-Law, Subordinate Judge. 


Suit for sale upon a mortgage, dated 31st January, 1861, held 
by the plaintiff, Kishan Koer. The mortgage was unregistered. 
Defendant who held a subsequent registered mortgage of 15th 
January, 1900, pleaded that his mortgage being a registered ono 
was entitled to priority over the plaintiff's mortgage. 


The Courts below decreed the suit. 


Defendant appealed. | 

The appeal was at first areued before Burkitt, J., who referred 
it to a Bench of two Judges. Before the Division Bench 

Sundar Lal (with him Baldev Ram Dave), for the appellant, 


argued that under section 2, Act XIX of 1843, a registered’ aoe 
a9, A, No. 671 of 1904. 
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nortgage was entitled to priority over an unregistered deed, 
en if of an earlier date. This Act, no doubt, was repealed by 
ict XVI of 1864, but that Act confined the rule of priority as 
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between documents the registration of which was optional. penne 
So did the later Acts of 1866 and 1871. Between 1865 and 1877 Kisman Korr. 


therefore documents, the registration of which was compulsory, 
had no preference over documents, the registration of which was 
optional. But Act If of 1877 gave absolute priority to all regis- 
tered instruments. ‘The law as enacted by section 2, Act XEX 
of 1843, was reverted to. Before 1865 and alter 1877 therefore 
registration gave precedence, and the Act of 1877 did not place 
an unregistered document in a worse position than it held under 
` the Act of 1843. The cases in I. L. R., 3 All, [at pp. 488 and 
505] relied upon before the single Judge had no application, 
because the documents there had all been executed before 1877. 
There was no Allahabad case in point. In Madras (I. L. R., 
2 Mad., 147) and Bombay (I. L. R., 20.Bom., 390) cases relied 
upon, the provisions of Act XTX of 1843 were not considered. 


Satish Chandra Banerji (J. N. Chaudri with him), for the 
sspondents, contended that T judgment under appeal was 
correct. Act No. XVI of 1864 had the effect of repealing Act 
XIX of 1843 as a whole. The effect of this repeal was consi- 
fered in 
. Ohuterdharee v. Nursingh Dutt, [1868] N.-W. P. H. O. R., 371, 372. 

Section 17 of Act No. HI of 1877, required the registration 
of documents executed after 1864 and not earlier. From the 
explanation appended to section 50 all documents executed before 
Act XVI of 1864 came into operation were excluded. As no docu- 
ment which was executed in or after 1861 was registered while 
Act XIX of 1843 was in force, no question of priority under that 
Act arose, and it was clear upon the authorities that the document 
in sult continued to enjoy priority till Act III of 1877 came into 
force. The whole point was whether the present Registration 
Act would have a retrospective effect, and it was submitted that 
it could not have that. 

Sri Ram v. Bhagirath Lal, [1882] I. L. R., 4 AL., 227 at 231 (F. B.). 

The Registration Act was in the datie of a penal enactment, 
and as guck, its provisions would have to be strictly construed, 
and the Legislature could not have intended to confer upon it 
retrospective operation. 

Kantikar v. Joshi, [1881] I. L. R., 5 Bom., 442. 

The effect of so construing the Act would be that the plaintiff, 

who had already acquired a vested right, would be deprived of 
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it, and that would work manifest injustice. Upon this view 
also in reliance upon the authorities, 

Tirumala v. Lakhemi, [1880] I. I. R., 2 Mad., 147. 

Desai Lallubhai Jethabhai v. Mundas Kuberdas, [1895] I. L. R., 20 Bom., 390; 


it was submitted that the defendant’s later tMortgage-deed, 
though registered, could not take precedence over the plaintiff's 
unregistered mortgage-deed which was earlier in point of time 
and was not compulsorily registrable under -the law then in 
force. i 


Sandar Lal heard in reply. 


The judgment of the Court was delivered by 


STANLEY, ©. J.—The competition in this case. is between an . 
unregistered mortgage by way of conditidnal sale of date the 
2lst of January, 1861, and a registered mortgage of the 15th of 
January, 1900. In 1861, registration was not compulsory, but 
section 2 of Act XIX of 1843 gave priority to registered over un- 
registered instruments. The Act of 1843 was, however, repealed 
by Act XVI of 1864. Section 68 of this last-mentioned Act secured 
priority for registered instruments mentioned in clauses 1 and 2 
of section 16, t. e., certain instruments of which the registration 
was optional. Between 1864 and the passing of Act III of 1877, 
registration did not give priority except in regard to such instru- 
ments. It is admitted before us that the mortgage of the 21st 
of January, 1861, would have had priority to a registered mort- 

ge executed during the period from 1864 to 1877. But it is 
contended on behalf of the defendant-appellant, who is the owner 
of the puisne incumbrance, that the effect of section 50 of the 
Registration Act of 1877 is to give lis mortgage priority over the 
plaintifs mortgage. This section provides that “ every docu- 
ment of the kinds mentioned in clauses (a), (b), (c) and (d) of 
section 17 (which would include the defendant’s mortgage) and 
clauses (a) and (b) of section 18 shall, if duly registered, take 
effect as regards the property comprised therein against every 
unregistered document relating to the same property and not 
being a decree or order whether such unregistered document be 
of the same nature as the registered document or not.” It is 
contended on behalf of the defendant-appellant that this section 
has retrospective operation. Now it is a well recognised prin- 
ciple of law of the construction of statutes, specially when the 
rights and liabilities of parties are altered thereby, that they are 
not to have retrospective operation unless the language is such 
as plainly to require such a construction. The effect of giving 
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spective operation to section 50 of the Registration Act 
this case would- undoubtedly be prejudicial to the vested 
ight which the plaintiff had at the date of the passing of that 
Act by virtue of her mortgage. At that time her mortgage 
was not liablé to be postponed to any subsequent instrument. 
Therefore, unless the Janguage of the statute compels us to 
give a retrospective operation to it, the rule to which we have 

referred would. preclude us from putting such a construction 

upon it. An illustration of the application of the rule is to 
` be found inthe case of Hickson v. Darlow('). Section. 8 of 

the Bills of Sale Amendment Act of 1882 provides that “ every 

bill of sale shall be registered under the principal Act within 

seven clear days after execution thereof; otherwise such bill of 
' galeshall be void in respect of the personal chattels comprised 
therein,” and the question in that case was whether a bill of sale 
which was executed before the Act came into operation and which 
was valid as between the grantor and the grantee under the law 


as it previously existed, was valid notwithstanding the provisions | 


of the section to which we have referred. It was held that the 
section in question did not avoid the unregistered bill of sale. 
The language of the Bills of Sale Act, it will be observed, is quite 
as general and comprehensive as the language of section 50 of the 
Registration Act. We think that the general rule is applicable 
to this case and that the plaintiff's mortgage is entitled to priority 
over the defendant's mortgage. This view is supported by the 
decision in the case of Tirumala v. Lakshmi(*) in which it 
was held that section 50 of the Registration Act does not 
operate so as to postpone, on the ground of their non-registration, 
instruments executed before Act XVI of 1864 came into operation. 
The same point was decided in Desai Lallubhat Jethabhai v. 
Mundas Kubardas(*). In that case the competition was between 
an unregistered mortgage deed of the year 1862 and a subsequent 
registered mortgage of the year 1883. Mr. Sundar Lal, on behalf 
of the appellant, attached weight in his argument to the fact that 
when the plaintifirespondent’s mortgage was executed, it was 
lable by virtue of the provisions of section 2 of the Act of 1843 
to be postponed to a subsequent registered mortgage, and he 
contended that the Act of 1877 only recreated the liability to 
postponement which had previously existed so long as the Act of 
1843 was in force. But we do not think that we can yield to this 


(1) [1883] L. R., 23 C. D., 690. 
(2) 11880] L L. R., 2 Mad., 147. 
(3) [1895] L L. R., 20 Bom., 390. 
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argument, seeing that under the subsequent legislation wher 
the Act of 1843 was repealed, the plaintiff secured a privile 
(which no doubt she did not before possess), namely, priority fo 
her mortgage over subsequent instruments whether registered or 
not registered. This right or privilege was vested in her when 
the Act of 1877 was passed, and it is to her rights as existing at 
that time, we must, we think, have regard and not to her rights 
as they existed when the mortgage was executed. . 

We therefore dismiss the appeal with costs, including fees in 
this Court on the higher scale. 

We extend the time for payment of the plaintiff-respondent’s 
mortgage for six months from this date. 

S. 0. O. Appeal dismissed. 


MOHABBAT BAHADUR LAL AND ANOTHER 
VErEUE 
UDA KUNWAR AND ANOTHER.®? 


Agra Tenancy Act (No. II of 1901), Schedule IV (47)—Execution 

of deeree—Lamitation. 

. The period of limitation for application to execute a decree under 
the Tenancy Act for a sum below Rs. 100 is three years from the date of 
the final decree. The object of the Legislature evidently is to expedite 
the execution of decrees. 

Hence, where the decree-holder having obtained a decree for a sum 
below five hundred rupees on 14th March, 1901, applied for its execution 
on 13th March, 1904, and the decree was partially satisfied by sale of the 
movable property of the judgment-debtor. Held that an application 
subsequently made on 22nd August, 1904, forrealising the balance by sale 
of the immovable property was barred by limitation, the application being 
a fresh application to execute the decree in a different manner. Oherathi 
Amma v. Raman Nair, 15 M. L. J. R., 243, followed. 

Sroonp APPEAL against the order of F. E. Taylor, Esq., District 
Judge of Aligarh, reversing an order of G. C. W. Ingram, Esq., 


Collector. 

Application for execution of decree, The question in appeal 
was whether the execution had become time-barréd or not. 

The facts and arguments sufficiently appear from the judgment 
of the Court. 

Gulzari Lal, for the appellants. 

Govind Prasad, for the respondents. 

The following judgment was delivered by 

AIKMAN, J.—On the 14th March, 1901, a decree was passed by 
a Rent Court in favour of the appellants for Rs. 156-149. On 

oh, 8. A, 772 of 1905. 


] HIGH COURT. 







13th March, 1904, the appellants applied to execute the decree 
attachment and sale of the movable property of their judg- 
ment-debtors. In their application they erroneously entered the 
decretal amount as Rs, 256-14-9. - Execution issued as prayed. 
Movable property was attached, but only a small portion of the 
judgment-debt was realized. 

On the 22nd August, 1904, the decree-holders presented an 
application to realize the balance of the decretal amount by 
attachment and sale of immovable property belonging to the 
judgment-debtors. In this application they referred to their 
previous application of the 13th March, 1904, and alleged that the 
judgment-debtors ‘had concealed most of their movable property. 
The judgment-debtors objected that this second application was 
beyond time. The Collector repelled this objection, but on 
appeal the learned District Judge sustained it. The decree- 
helders come here in second appeal. No plea has been raised 
be dre me as to whether an appeal lay to the District Judge and I 
do\not therefore consider that question. In my judgment the 
devision of the learned District J udge is right. It appears from 
ser 31 No. 47 of the 4th Schedule of the N.-W. P. Tenancy Act 
(Nc. II of 1901), that where the amount of a decree does not 
exceed Rs. 500, the period of limitation for an application to 
execute the decree is three years from the date of the final decree 
in the case. It is contended that the application of the 22nd 
August, 1904; was an application in continuance of the previous 
application of the 13th March, 1904. In my opinion it cannot be 
so regarded. All that the decree-holders had asked for in the first 
application was the attachment of such movable property as they 
might point out; that application had been granted. In my 
opinion the application to attach immovable property must be 
treated as a fresh application to execute the decree in a manner 
different from that asked for in the previous application, and it 
was, when presented, barred by limitation. The ruling in Cheratha 
Amma v. Raman Nair!) though not exactly on all fours, supports 
this view. The object of the Legislature evidently was to expedite 
the execution of decrees. 

The appellants waited until the statutory period was on the 
point of expiring before they took any steps whatever to realize 
their money and they have themselves to thank for the result. 

The appeal is dismissed with costs. 

I, 3B. L . Appeal dismissed. 
(1) [1908] 15 M. L. J. R., 243. 
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KIRPA RAM AND ANOTDER- 
VEVSUS 
BARU MAL AND ANOTHER.” 
Stamp Act (IT of 1899), section 12 (2)—Stamp cancelled—effectual manner. 


‘ , The omission to date the stamp, on a promissory note, if it is can- 
‘celled in an effectual manner does not render the instrament one which 
would come within the purview of sub-section 2, section 12 of Act II of 
1899, that is to say, make the instrument unstamped. 
A stamp is cancelled in an effectual manner by the executant writing 
his name on and across the stamp, so that it cannot be used again. 


APPLICATION FOR REVISION of the decree of Babu Nihal Chandra, 
Subordinate Judge of Saharanpur, exercising the powers of a 
Judge of the Court of Small Causes. 


The facts of the case so far as they are material for piu ponég 
of this report are as follows. 


Suit for money due upon two promissory notes, the executan ts 
whereof wrote their names across the stamps affixed thereto but 
did not date them. The Court below refused to admit them in 
evidence on the ground that they had not been properly cancelled, 
and dismissed the suit. The plaintiff applied in revision. 


Satish Chandra Banerji, for the applicants, submitted that 
the stamps having been signed by the executants, they were 
duly cancelled. The cancellation was effectual because the 
stamps could not be used again. He relied on the provisions of 
section 12, sub-sections (1), (2), and 8) of the Stamp Act. He 
also referred to 

Banarsi Parshad v. Fazl Ahmad, 11905] 3 A. L. J. R., 25. 


The respondents were not represented. 

Banensi, J.—The applicants brought a suit in the Court of 
the Subordinate Judge of Saharanpur, vested with the powers 
of a Court of Small Causes to recover money due upon two pro- 
missory notes. Hach of the promissory notes bore an adhesive 
stamp of ane anna. The stamp was cancelled by the executant 
writing his name on and across the stamp. The Court below 
held that the stamp had not been duly cancelled, because the 
executant had not dated his signature, and accordingly dismissed 
the suit. The Court below was in my judgment clearly wrong, 

© Civ. Rev. No. 65 of 1905. 
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m 12, sub-section (1) of the Stamp Act (No. II of 1899), Omz. 
ures that any one affixing an adhesive stamp to any instru- 1906. 
ent chargeable with duty, “shall, when affixing such stamp, —— 


_.dancel the same so that it cannot be used again.” By the same panel Ray 

' gection, sub-section (2), “any instrument bearing an.adhesive Baru Mat. 
stamp, which has not been cancelled so that it cannot be used Banerji, PE 
‘again shall be deemed to be unstamped.” Sub-section (3) of ~~ 1’ 
the section provides that “the person required by sub-section (1) 
to cancel an adhesive stamp may cancel it by writing on or 
across the stamp his. name or initials with the true date of his 
so writing or in any other effectual manner.” The omission to. 
date the stamp, if it is cancelled in an effectual manner, does 
not render the instrument one which would come within the 
purview of sub-section (2). In ‘this case the stamps were can- 
celled in an effectual manner so that they could not be used 
again. I notice that on the instruments in question -being 
impounded and sent to the Collector, he refused to take action 
. on the ground that the stamps had been cancelled in an effectual 
manner. ‘The reasons, therefore, for which the Court below 
refused to admit the promissory notes in evidence and dismissed 
the suit cannot be sustained. I accordingly allow the applica- 
tion, set aside the decree of the Court below and send back the 
case to that Court with directions to try the suit according to 
law. Costs of this application will be costs in the cause. 


J, Bek. | Application allowed. 
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Vaceinator, duty of—resistance to vuccination—Assault—Private defence. AIKMAN, J. 





ee 


It is no part of a vaccinator’s duty to insist on vaccinating a child in 
opposition to the wishes of the parents or guardians, and the vaccinator 
who does so in spite of the wishes of the parents or guardians renders 
himself liable to a charge of assaulting the child. Those persons who 
‘resist the vaccinator in vaccinating the child do not exceed their right of 
private defence and cannot be convicted of any offence. Mangobind v. 
Empress, 3 C. W. N., 627, followed. i 


Criminal Revision against an order of S. R. Daniels, Esq., 
Sessions Judge of Azamgarh, affirming an order of M. Karam 
Ahmad, Magistrate, 

*Or. Rev. 460 of 1908. 
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The applicants were convicted by a Magistrate of t 
class of an offence under section 353 of the Indian Penal 
for assaulting a vaccinator of the name of Mohammad Na 
The vaccinator went to the village of the accused, Bahal, an 
finding a child three years old of the accused, playing at the door 
of his father, seized it and began the operation of vaccination. 
Bahal, who was present at the time, caught hold of the vaccinator 
and broke his needle and threw it away. Upon the vaccinator 
still insisting on the vaccination of the child, Bahal and the three 
other accused who were his relations, assaulted and beat the 


_vaccinator. They were convicted by Courts below as above. 


They moved the High Court in revision. 


J. Simeon, for the applicants, argued that the vaccinator ‘eh, 
not a public servant within the meaning of section 21 of the 


Indian Penal Code, that he was not acting in lawful execution — 


of his duty when he was assaulted, and that his clients did not 
exceed their rights of private defence in the assault they made 


on the vaecinator, 
H] 


The Assistant Government Advocate (W. K. Porter), in reply, 
contended that the vaccinator was a public servant within the 
meaning of section 21 of the Indian Penal Code, and that the 
accused exceeded their rights of private defence, as Bahal was 
not justified in breaking the needle of the vaccinator; he also 
contended that at least a case under section 323, Indian Penal 
Code, had been made out against the accused. 


J. Simeon was not called on to reply. 


The following judgment was delivercd by 


Aikman, J.—The four applicants, Bahal, Dwarka, Jhullan and 
Naipal, were convicted by a Magistrate of the first class of 
assaulting a public servant in the execution of his duty as such 
public servant, and sentenced under the provisions of section 
353 of the Indian Penal Code to four months’ rigorous imprison- 
meut each. On-appeal the learned Sessions Judge sustained 
the conviction. The sentence imposed ou Bahal was maintained, 
the sentences imposed on the other accused were reduced to a 
term of two months each. It appears that on the 10th of 
November last a vaccinator, named Mohammad Nasir, went to the 
village in which the accused live. He saw a little boy of three 
years of age playing at the door of his father, the accused Bahal. 
Bahal was present at the time. The vaccinator says, “I seized 
him (the boy) and taking out my needle began to vaccinate him. 


HIGH COURT. 








l was present at the door and caught hold of my hand. He 

ke the needle and threw it away.” The vaccinator announced 

is intention of insisting on the vaccination of the child. There- 

"upon Bahal and the other accused, who are his relations, are said 

~ to have assaulted and beaten the vaccinator. There is nothing 
in the evidence to show that the vaccinator received any special 
injury. I must express my surprise that on these facts the 
Courts below should have held that an offence under section 353 
of the Indian Penal Code was committed. The vaccinator was 
not acting in execution of his duty. Itis no part of a vaccinator’s 
duty to insist on vaccinating a child in opposition to the wishes 
of its parent or guardian. The vaccinator rendered himself 
liable to a charge of assaulting the child. The accused do not 
appear to me to have exceeded their rights of private defence. 

= The view which I take is supported by.the decision in Afangobind 
Mucht and another v. Empress(*}. It is true that the accused 
Bahal had no right to break the vaccinator’s needle and throw 
it away and his action in so doing might possibly constitute an 
offence under section 426 of the Indian Penal Code. But as he 
had been for a month in prison, I do not deem it necessary to 
consider whether a conviction should be entered under that 
section. For the above reasons I quash the convictions of the 
applicants under section 353 of the Indian Penal Code and the 
sentence passed on them. I am informed that they have been 
released on bail under the order of this Court, dated the 22nd 
January, 1906. The result of the order now passed is that the 
bail is acne ged, and the applicants need not smrender. 


Application allowed—Convietion set aside, 
(1) [1989] 3 ©. W. N., 627. 





Tae GREAT INDIAN Bae ane RAILWAY 
VENEUB 
CHANDRA BAI.” 


Railways Act (IX of 1890), sections 73 (6), 77, 140—notiee of a claim 
for refund—Service on Trafie Manager—not sufficient. 

Section 77 of the Indian Railways Act precludes any person from 
maintaining a suit for a refund of an overcharge in respect of animals 
or goods unless the claim for a refund has been preferred in writing by 
him to the Railway administration within six months from the date of the 
delivery of the goods. 

The notification of a claim miy be given either to the Railway sdioinies 
tration as defined in section 3, sub-section 6, or in any of the modes 

29. A. No. 596 of 1904, 
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mentioned in section 140. The service of notice upon the General 
Manager of the Company is not a sufficient service within the meanin 
section 140. Periannan Chetti v. South Indian Railway, I. L. R., 
Mad., 137 ; The Secretary of State Jor India v. Dipehand, I. L. R., 24 
Cal., 306; Last Indian Railway v. Jeth Mull, I L. R., 26 Bom., 660, and 
Bombay, Baroda and Central India Railway v. Sante Lal, I. L. R., 26 Al, 
207 followed. 


SECOND APPEAL against the decree of H. Warburton, Esq., 
Officiating District Judge of Agra, reversing ihe decree of Babu 
Baidyanath Das, Munsif. 

This was an action for recovery of money alleged to have been 
realised in excess of that due as freight for a consignment of 
chillies forwarded to the plaintiff, Chandra Bai, from Bezwada 
Station, which is on the Nizam’s State Railway, to Agra Canton- 
ment. The freight as evidenced by the Railway receipt was 
Rs, 270, whereas Rs. 739 were recovered from the plaintiff at the 
Agra Cantonment Station. The plaintiff complained that the 
charge was illegal and excessive, and hence she sued to recover 
thé difference between the amount actually charged and the 
amount shown to be payable. The defence of the Railway 
Company was two-fold. In the first place they insisted that the 
claim could not be made in that the plaintiff had omitted to 
serve the Agent in India within six months from the date of 
delivery of the goods with a notice as provided for by section 77 
of the Indian Railways Act; and, secondly, they contended that 
the amount realised was correct, there having been an under- 
charge in respect of the goods which could be rectified at the 
destination under paragraph 31 of the Goods tariff. The notice 
referred to above had, in this case, been sent to the Traffic 
Manager. The Court of first Instance overruled the Railway 
Company’s first objection, but dismissed the suit on the latter 
ground, viz., that the charge made had been correct. The Court 
of first appeal agreed with the Court below as to thè interpretation 
of section 77 (supra), but on the merits held against the Railway 
Company, and decreed the suit. 

Defendant appealed. 


Satish Chandra Banerji, for the appellant, contended that the 
Great Indian Peninsular Railway Company being one adminis- 
tered by a private company, sections 77 and 140 of the Indian 
Railways Act precluded the plaintiff from claiming the refund 
unless: she could prove that a notice in writing had been served 
either on the Railway Company itself or on the Agent in India 
of the Company. The onus was on the plaintiff to establish that 
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the notice of claim was either served on the Agent or that it was . CivIL. 
otherwise brought to his attention. The view of the Courts below 1906. 
that service on the Traffic Manager was enough was not supported ~ Pies 
+ by authority. l ` GREAT INDIAN 
Periannan Chetti v. South Indian Railway Company, [1898] I. L. R., 22 PENINSULAR 
Mad., 137. O RAILWAY 
v. 
The case of Cuanpra Bal. 


The Secretary of State for India in Council v. Dipehand Poddar, [1896] I. inate 
L. R., 24 Cal, 306, 


relied upon by the Courts below, really supported the same view. 
Service of notice was a condition precedent to the institution of 
a claim against the Railway Company and the omission of it 
would bar tlie suit. 


Bombay, Baroda and Central India Ratlway Company v. Sante Lal, [1903] L 
L. R., 26 All, 207. 


The Fast Indian Railway Company v. Jethmull Ramanand, [1902] I. L. R., 
28 Bom., 669. . 


Upon all these authorities, therefore, it was submitted that the 
plaintifi’s claim was not maintainable, 


Sundar Lal, for the respondent, argued that the judgments of 
the Courts below were correct, for (1) notice served upon the 
Traffic Manager must have reached the Agent, and (2) it was 
enough to serve the Traffic Manager. 

‘Satish Chandra Banerji was not heard in reply. 

The judgment of the Court was delivered by 


STANLEY, J.—On the question of notice raised in the memo- Stanley, O. J. 
randum of appeal this appeal must succeed. The ground of = 
objection is that no proper notice within the meaning of section 

` 77 of the Indian Railways Act is proved to have been served 
on the appellant Company, and therefore the suit was not main- 
tainable. Section 77 precludes any person from maintaining 
a suit for a refund of an over-charge in respect of animals or 

goods carried over a railway unless the claim for a refund has . 
been preferred in writing by him or on his behalf to the Railway 
administration within six months from the date of the delivery 
of the animals or goods for carriage by Railway. Section 140 
prescribes modes of service of notice, directing that the notice 
may be served in the case of a railway administered by a Railway 
Company, (a) by delivering the notice or other document to the 
Manager or Agent ; (b) by leaving 1t at his office ; (e) by forward- 
ing it by post ina prepaid letter addressed to the Manager or 
Agent at his office and registered under Part IIT of the Indian 
‘Post Office Act of 1866. The notification of a claim prescribed 
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by section 77 may, therefore, be given either to the Railway 
Administration as defined in section 3, sub-section 6, or in any 


of the ways mentioned in section 140. In this case, therefore} 
it was necessary for the plaintiff to prove service of notice of ` 


the claim upon the Great Indian Peninsular Railway Company 
at their office in London or else in any of the three ways 
prescribed in section 140. There is no proof of any such service, 
and the time for serving such notice has long since expired. It 
was contended on behalf of the plaintiff-respondent, and the 
contention indeed found favour with both the lower Courts that 
service upon the General Traffic Manager of the Company was 
sufficient service, but in view of the express and distinct pro- 


‘visions of the Act we are of opinion that this service is not a 


good service. We are supported in this view by a number 
of authorities and amongst others the cases of Pertannan Chetti 
v. South Indian Railway Company); The Secretary of State 
for India in Council v. Dipchand Poddar(*) ; Hast Indian Railway 
Company v. Jethmull Ramanand(*), and Bombay, Baroda and 
Central India Railway Company v. Sante Lal(*). We therefore 
allow the appeal, set aside the decree of the lower appellate 
Court and restore the decree of the Court of first instance with 
costs in all Courts. 


8.0. 0. 
Appeal decreed. 


(1) [1898] I. L. R., 22 Mad. 137. 
(2) [1896] I. L. R., 24 Cal., 306, 
(3) [1902] L L. R., 26 Bom., 669. 
(4) [1903] I. L. R., 26 AIL, 207. 





ABDUS SATTAR 
` VETEUS 
KING-EMPEROR.* 
~ Indian Penal Code (Act X of 1860), ss. 286, 837—causing hurt by means 
of a gun—Hvidence of negligenee—application of section 286. 

To sustain a conviction under section 337 of the Indian Penal Code it 
is necessary for the prosecution to prove affirmatively that the accused 
has been guilty of culpable rashness or negligence. 

Section 286 of the Penal Code was never intended to apply to a case 
where the accused, while out shooting with his friends, accidentally hit a 
man who was working ina field, and according to the evidence for the 
prosecution at once went and gave his name and address. 

Where the only evidence was that the accused fired a gun and the 
complainant was injured thereby, and that in the month of July, people 

2 Cr. R. 53 of 1906. 
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are out working in their fields, held that the accused’s guilt was not estab- 
lished. 


CRIMINAL Revision against the order of the Magistrate of 


Pilibhit. 


The material facts appear from the judgment. 

Sir Walter Colvin, for the applicant. 

Assistant Government Advocate (Porter), for the Crown. 
Fhe folowing jadgment was delivered by 


AIKMAN, J.—This is an ap plication for the revision of an order 
of a Magistrate of the first class convicting the applicant, Abdus 
Sattar, of an offence punishable under section 286 of the Indian 
Penal Code and sentencing him to pay a fine of Rs. 25. That 
section provides for the punishment of any person who does any 
act with an explosive substance so rashly or negligently as to 
endanger human life or to be likely to cause hurt or injury 
to any person, or who knowingly or negligently omits to take 
such order with any explosive substance in his possession as is 
sufficient to guard against probable danger to human life from 
that substance. 

It appears that the applicant was out shooting with some 
friends, and that a pellet from his gun lodged in the thigh of 
one Birkhi who was at work in the corner of his field. According 
to the evidence for the prosecution the accused at once went up 
and gave his name and address. In my opinion, section 286 
was never intended to apply to a case like this. The learned 
Assistant Government Advocate contends that the case falls 
within the purview of section 337, which provides punishment 
for any person who causes hurt by doing any act so negligently 
or so rashly as to endanger human life or the personal safety of 
others, and suggests that the finding should be altered to one 
under that section. I think that if any section in the Indian 
Penal Code were applicable to the facts of the present case, it 
would be section 337. But in my judgment to sustain a convic- 
tion under that section it is necessary for the prosecution to 
prove affirmatively that the accused has been guilty of culpable 
rashness or negligence. I can find nothing on the record to 
show that the prosecution established that there was on the part 
of the accused any such rashness or negligence. The learned 
Magistrate appears to consider that his finding that the accused 
fired the gun and that the complainant, Birkhi, was injured 
thereby, coupled with the fact that in the month of July people 
are out working in their fields, was sufficient to establish the 
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accused’s guilt. He says that the case is not one of a serious 
nature. There is nothing on the record to show at what distance 
the accused was from the complainant when he fired or even~- 
that the complainant was in the direct, line of fire. For aught 
we know the complainant may have been injured by a stray 
pellet accidentally deflected from its course. I allow the appl- 
cation. I quash the conviction under section 286 of the Indian 
Penal Code and the sentence passed thereon, and direct that the 
fine, if paid, be refunded. 

Application allowwed—Conviction set aside. . 





DEBA 
versus 
ROHTAGI MAL AND aNoTHER.* 
Limitation Act (XV of 1877) Schedule JT, article 142—~ Suit for possession 

— Vendors title barred, possession having been discontinued by him— 

onus on vendes to prove subsisting title. 

In a suit by a vendee to recover possession where his vendor’s title had 
become barred by reason of discontinuance of possession, held that the 
onus lay on the plaintiff-vendee to prove a subsisting title not barred by 
limitation, and that article 142, Schedule IT to the Limitation Act would 
apply to such a suit. Kashi Nath v. Shridhar, I. L. R., 18 Bom., 343, * 
followed. 

The plaintiff-vendee in such a suit could not succeed unless he could 
show that if the suit had been brought by his vendor, the. latter would 
have been entitled to a decree. 

SECOND APPEAL against the decree of H. David Esq., Subordi- 
nate Judge of Meerut, confirming a decree of Babu Ram Chandra 
Chaudhari, Munsif. 

Suit for possession of a house by partition. 

The material facts of the case appear from the judgment of 
the Court. 


Karamat Husain, for the appellant, submitted that upon the 
findings of the lower appellate Court the suit was barred by time 
and should have been dismissed. He relied on 

Article 142 of Schedule IT to Act No. XV of 1877. 

Sital Prasad Ghosh (for D. N. Ohdedar), for the respondents, 
submitted that article 142 did not apply, as the word “ plaintif ” 
in the first column of that article- could not be taken to mean in 
one part of it the person, who actually instituted the suit, and in 
another, his predecessor-in-title. 

[BANERJI, J., referred to 

Kashi Nath v. Shridhar, I. L. R., 16 Bom., 343]. 


That case was distinguishable as it did not appear that there 
o 8, A. 560 of 1904. 
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Was any question raised in it as to rights of owners of joint pro- 
. perty. He further submitted that either article 144 or article 136 
applied and relied on 

Ram Lakhs and others v. Durga Charan, I. L. R., 11 Cal., 680, 
and asked that an issue might be sent down to the Court below 
to ascertain when the plaintiffs vendor was excluded from joint 


property. 
Karamat Husain was not heard in reply. 
The following judgment was delivered by 


Banersi, J.—This appeal arises out of a suit brought by the 
plaintiff, Rohtagi Mal, for partition of a half share of a house and 
for possession of that share. The house originally belonged 
to two brothers, Badriand Shibba. It has been found that Badri 
was separate from Shibba and his son, the appellant, Deba. The 
plaintiff purchased the half share claimed by him from Ram 
Chandar, the son of Badri, on the 14th of January, 1897. He 
brought the present suit on the 17th of January, 1902. The 
Court of first instance decreed the claim, and this decree has been 
affirmed by the lower appellate Court. It is not easy to follow 
the reasoning of the learned Judge of the lower appellate Court. 
But upon his finding the suit must fail, as the plaintiff was un- 
able to prove that his vendor was in possession within 12 years 
preceding the date of the suit. The learned Subordinate Judge 
finds that Badri absconded from the village 22 or 23 years before 
the institution of the suit. He further finds that Ram Chandar 
was not in possession of the house but left it shortly after the 
disappearance of his father, Badri. The plaintiff admittedly 
never got possession. Now the plaintiff could not succeed in his 
suit unless he could show that if the suit had been brought by 
his vendor, the latter would have been entitled to a decree. 
The learned Subordinate Judge seems to think that because the 
property was not divided by metes and bounds, the possession of 
Deba, who, on the learned Judge’s own finding, was in exclusive 
possession, was on behalf of Ram Chandar also. I am unable to 
agree with this view. It is clear from the learned Judge's 
own finding that Ram Chandar discontinued possession. There- 
fore it was for the plaintiff to prove that he had a subsist- 
ing title not barred by limitation on the date of the suit, and 
article 142 of schedule II would apply. This view is sup- 
ported by the ruling of the Bombay High Court in Kashi 
Nath v. Shridhar). Following that ruling I hold that the 

(1) [1891] I. L. R., 16 Bom,, 343, 
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onus was on the plaintiff to show that the claim was not 
barred by limitation, and that his vendor had been in posses- 
sion within 12 years before the date of the sale to him. As 
has been stated above, the plaintiff's vendor, Ram Chandar, was 
out of possession. Even if he was a minor during the period 
that he was out of possession, he was certainly of age when he 
made the sale in favour of the plaintiff, and he had attained 
majority more than: three years before the date of the present 
suit. Therefore, if Ram Chandar had brought the suit, he could 
not have succeeded in it and no more can the plaintiff, the vendee 
from ‘him. In my judgment the claim was clearly barred by 
limitation and ought to have been dismissed. I accordingly 
allow the appeal, set aside the decrees of the Courts below and 
dismiss the plaintiff's suit with costs in all Courts. 


J. B. L. Appeal allowed. 





TULSI DAS 
PEFEUS 
SHEO NARAIN AND ANOTHER.” 


Civil Procedure Code (XIV of 1882), section 265—Land Revenue Act (III 
of 1901), section 107 —Hxecution—Oicil Court decree for partition of 
revenue paying property—Decree-holder to obtain mutation of names. 


A decree of a Civil Court for partition of a revenue-paying property 
cannot be executed until the decree-holder applies to the revenue autho- 
Tities and gets his name entered in tho revenue papers on the strength of 
such decree. 


First APPEAL from an order of the Judge of Jhansi, reversing } 
the decree of the Subordinate Judge. 


The material facts appear from the judgment. 
Decree-holder’s appeal. 

Harendra Krishna Mukerji, for the appellant. 
Durga Charan Banerji, for the respondents. 
The judgment of the Court was delivered by 


Bayersi, J—This is an appeal against an order of remand 
under section 562 of the Code of Civil Procedure. The facts are 
these :—The decree-holder, respondent, brought a suit for parti- 


tion of a third share of certain property, including shares in 


revenue-paying villages, and for possession of a divided one-third 

share. The case was compromised, and in accordance with the 

compromise a decree for partition was made, as prayed in the 
> F. A. F. O. 06 of 1905. 
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plaint. The decree was thus a decree for partition and for posses- Civ. 
“gion of the share which would be allotted to the plaintiff on 1908. 
„partition. As regards the revenue-paying property the partition ~~ 
could ot be effected by the Civil Court, but under the provisions aa Das 
of section 265 of the Code it could only be made by the Suzo Naram. 
Collector, and according to the law for the time being in force for ne J 
partition of revenue-paying estates. The decree was accordingly oe 
sent to the Collector for partition of the revenue-paying property. 
As we have pointed out above, the Collector could only make the 
partition under the law in force, namely, in these Provinces, the 
Land Revenue Act. Under section 107 of that Act an application 
for partition can only be made by one or more recorded co-sharers. 
As the plaintiff was not a recorded co-sharer, the Collector refused 
to make the partition. Thereupon the Court of first instance 
ordered the proceedings to be filed, that is, as the learned Judge 
says, rejected the application for execution. This order the 
learned Jud'ze has set aside, and he has remanded the case to the 
" Court of first instance with a direction to give the decree-holder 
an opportunity to apply for possession of the undivided shares 
in the villages and to deliver possession of such shares on. an 
application being made. This order of the Court below is in 
our judgment erroneous. The decree was, as we have already 
said, a decree not for joint possession of an undivided share but 
for separate possession of a divided one-third share. In fact, the 
plaintiff had in the plaint stated that he was in possession jointly 
with his. brothers, so that the learned Judge in directing tlie 
Court below to deliver joint posssessiou of an undivided one-third 
share has directed that Court to do that which the decree does 
not authorize it todo. We think, under the circumstances, the 
Court of first instance was right in refusing to grant the appli- 
cation for partition of the revenue-paying estate and possession 
of a separate one-third share of such estate. The decree passed 
by the Civil Court for partition of the revenue-paying villages 
will not be infructuous if, for the purpose of obtaining partition, 
the cecree-holder applies to the revenue authorities aud gets 
his name entered in the revenue papers on the strength of the 
decree, which declares his title and is binding on all persons 
who are parties to the suit. We accordingly allow the appeal, 
get aside the order of the Court below and restore that of the 
Court of first instance. Under the circumstances of the case 
we make no order as to costs. 
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CHAKAURI DEVI 
a Versus 
- SUNDARI DEVI anp AxorarRr.” 
Pye-emption between Hindus in Benares Oity—modification of Mahomedan 
law to be applied—per formance of preliminaries necessary—neaning 


and not style of the statement making a claim for pre-emption to be 
considered. 


‘In a suit for pre-emption between Hindus in the absence of any allega- — 


tion or proof as to any custom different from or not co-extensive with 
the Mahomedan law, that law must be applied to the case, and the 
performance of the preliminaries required by that law as condition 
precedent to the perfection of that right must be performed. According 
to the Hedaya itis the meaning and not the style of the statement 
making the claim that is to be considered. 

Heid, therefore, that a claim couched in the words: “I havea claim 
for pre-emption on this house. If any one else purchase it, I shall be 
put to inconvenience. Go at this very moment and take the money 
from Shoshi Bhushan Sircar and tell Ram Charan and Chekauri Devi 
to return the house by taking the money,” clearly evinced a desire on 
the part of the pre-emptor to claim the right. Where the words used are 


a mere statement of the fact that the speaker had a claim for pre-emption, 


the requirements of the Mahomedan law would not be satisfied. 

SECOND APPEAL against the decree of J. Sanders, Esq., District 
Judge of Benares, confirming the decree of Babu Hira Lal Singh, 
Munsif. 

The material facts and arguments appear from the judgment. 

Gokul Prasad (with him Sundar Lal), for the appellant. 

Sital Prashad Ghosh, for the vendee, respondent. 


The following judgment was delivered by 


Kyox, J.—The property which is the subject-matter of this 
second appeal is property situate in muhalla Pitambarpur in ¢he 
city of Benares. 

The claim brought by the plaintiff, who is now respoudent, 
was a claim to preempt this property upon custom prevalent 
in the city of Benares. The lower appellate Court held that the 
custom of pre-emption existed throughout Benares city and must 
therefore be held to exist in muhalla Pitambarpur. Further, as 
the claim was not made under the Muhammadan Law of pre- 
emption, there was no necessity for the plaintiff-respondent for 


observing the preliminary conditions the Muhammadan Taw 
© S. A. No. 287 of 1904. 
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requires the pre-emptor should observe. Lastly, it held that 
the plaintiff-respondent had done all in the way of demand that 
was necessary. It dismissed the appeal and confirmed the 
decree of the Court of first instance, which was a decree granting 
the plaintif-respondent’s claim „upon certain conditions. In 
appeal before me it is contended, tnter alia, that the preliminaries 
of talab-7-ishtishhad and talab-i-mawasabat were essential preli- 
- minaries, and unless it was shown that they had been performed, 
the suit should have been dismissed. In support of this I was 
referred to various precedents, especially to the case of Jagdam 
Sahai v. Mahabir Prasad) and to a Full Bench decision of this 
High Court to be found in Vol. I of Full Bench rulings, p. 128, 
i.e., the cage of Chaudhri Brij Lall v. Raja Goor Sahar and 
others. Tn this last named case a number of cases bearing upon 
the question of pre-emption as prevalent in these Provinces were 
considered with this result formulated therefrom, “the true rule 
should be as laid down by the Calcutta Full Bench to administer 
among Hindoos a modification of that law and to insist that the 
assertion of the right by suit should be preceded by an observ- 
ance of the preliminary forms prescribed in the Muhammadan 
Law.” This case was one in which the pre-emptive claim in 
suit was founded upon the wayjib-ul-arz of the village. In the 
case before me there is no wajib-wl-arz, and’ the rule laid down 
by the Full Bench would be entitled to greater weight. I was 
asked on the other land to follow the procedure of the Court 
in Jat Kuar v. Heera Lal("). There the learned Judge remanded 
an issue as to “ whether, under the custom of pre-emption found 
to prevail amongst Hindus in muhalla Alapura it was incumbent 
on the pre-emptor to fulfil all the conditions of the Muham- 
madan Law of Pre-emption, and if so, whether he had fulfilled 
them or not.” I find, however, on referring to the plaint that the 
plaintiff expressly alleged that he had fulfilled the preliminary 
conditions. This allegation of hers was challenged in the written 
reply. It fomed the subject of the second issue in the Court of 
first instance. The matter was also raised in appeal. In view 
of the Full Bench ruling already quoted and the recent case of 
Jagdam Sahat v. Mahabir Prasad(?) I hold that although the 
parties are Hindus and the right of pre-emption is one claimed 
over property situate in the eminently Hindu city of Benares, 
still in the absence of any allegation or proof as to any 
custom different from or not co-extensive with the Muham- 
(1) [1905] 2 A L. J. R., 482. 
(2) [1875] N.-W. P. H. O. Rep. p. 1. 
47 
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madan Law of Preemption, that law must be applied to the case. 
Before determining the question of fact, which thus arises, 16 
is essential for me to have a finding on the following issue, 


t. @i— 


(1) Whether or not the plaintif-respondent observed the 
conditions prescribed by the Muhammadan Law when she 
claimed her right of pre-emption ? 

I refer this issue for trial to the lower appellate Court, which 
will take the additional evidence required, and after recording 
a finding, retwn it with the evidence to this Court. 

Ten days will be allowed to either side for objections. 

On return of the finding the TONO ing judgment was deli- 
vered by 

Knox, J.—The lower appellate Court has found that the 
formalities prescribed by the Muhammadan Law were fully 
complied with. An objection was taken to this finding under 


-section 567 of the Code of Civil Procedure, and Iam asked to 
- hold that the words used by the lady, Musammat Sri Sundari 


Devi, when she heard of the sale are not sufficient to assert a 
claim for pre-emption when viewed from the standpoint of 
Muhammadan Law. The words used by the lady are thus 
given :—“ I have a claim for pre-emption on this house. If any 
one else purchases it, I shall be put to inconvenience. Go at 
this very moment and take the money from Shoshi Bhushan Sircar 
and tell Ram Charan and Chakauri Devi to return the house 
by taking the money.” According to the Hidaya it is the mean- 
ing and not the style of the statement which is to be considered. 


“Tf the words used by the lady had been a mere statement of the 


fact that she had a claim for pre-emption, they would not have 
been sufficient to satisfy the requirements of the Muhammadan 
Law. But the concluding portion of the statement of the lady, 
in my opinion, evinces a desire on her part to avail herself 
of that right. I agree with the learned Judge that the lady did 


‘make the demand known as talab-i-mawasabat. The result is 


that this appeal is dismissed with costs, which in this Court will 


include fees on the higher scale. 
LEL i Appeal dismissed. 


“ 
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` E. C. F. GREENWAY | = Crvtt. 
VETSUB 1908. 
Tae MUNICIPAL BOARD OF CAWNPORE.* Feb. 19, 20. 
N-W. P. and Oudh Municipalities Act (I of 1900), section 49—Suit for April 10. 
injunstion—Notice whether necessary in such suit’ against the Board— Knox, J. 


AIKMAN, d. 


omission to mention the service of notice in the plaint—platnt rejected 

—Act XV of 1873, section 43—Civil Procedure Code (XIV of 1882), 

section 424. 

- In a suit instituted against the Municipal Board for an injunction the 
plaintiff omitted to mention in the plaint that he had given notice of the 
suit to the defendant. The plaint was rejected under section 54 (c) of 
the Code of Civil Procedure. 

Held that the plaint was rightly rejected. 

Per Kxox, J.,-—The proviso to section 4 of Act I of 1895 was imported 
intò the Act out of an excess of su perfluous caution. It was not 
required in Act I of 1900 and so it was dropped out of section 49. 
af that Act’ The opening words of that section are precisely the same 
ag the opening words of section 424 of the Code of Civil Procedure. 
The notice required is notice for an act which has been done and does 
not relate to some act which is only threatened and may or may not be 
done in the future. The object of giving notice is to enable an officer 
who has committed a wrongful ect to make amends without going into 
Court. l 

Per AIKMAN, J .—The proviso to section 4 of Act I of 1895 was deli- 
berately and designedly omitted by the Legislature from section 49 of Act 
I of 1900, and the object of the Legislature was that Municipal Boards 
should have notice of the intention to bring suits such as the present, so. 
that it might have the opportunity, if so advised, of withdrawing from 
some untenable position it had taken up, or wrongful demand it had made, 

. and thus saving the waste of the rate-payer’s money in useless litigation. 


First AFPEAL against a decree of J. Denman, Esq., District 
Judge of Cawnpore. 


Suit for an injunction. 


Lhe plaintiff, who owns a house and compound in the Civil 
Lines at Cawnpore, sued the defendant Board for a perpetual 
injunction to restrain the Board from levying or recovering any 
land tax from the plaintiff by virtue of an imposition made in 
‘1876. - The defence was, among other things, that no notice 
had been served.as required by section 49 of the N.-W. P. 
Municipalities Act, 1900 (U. P. Act E of 1900). 

°F. A, No. 129 of 1904, 
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The District Judge rejected the plaint under section 54(c), 
Code of Civil Procedure, sustaining the defendant’s plea of want 
of notice. 


Plaintiff appealed. — 


W. K. Porter, for the appellant. For a suit for an injunction 
no notice is necessary under the Municipalities Act. The first 
Municipalities Act in force in these Provinces was the North- 
Western Provinces and Oudh Municipalities Act XV of 1873.. 
There is practically no difference between the wording of section 
43 of that Act, and section 49 of U. P. Act I of 1900, the present 
Municipalities Act and the rulings under the 1873 Act clearly 


show that no notice was necessary. 
Municipal Committee of Moradabad v. Chatri Singh, [1878] I. L. R., 1 AIL, 269. 
Manni Kasaundan v. Crooke, [1879] I. L. R., 2 AN., 298. 
Birj Mohan Singh and others v. The Collector of Allahabad, [1881 & 1882] 
I. L. R. 4 All, 102, 339 (F. B.). 


Al the Indian High Courts have held similarly upon interpre- 


-tations of similar provisions of the various Municipalities Acts. 


Poorno Chunder Roy v. Balfour, [1868] 9 W. R., 535. 

H. Price v. Khelapehundra, [1870] 5 B. L. R., App. 50. 

Masaoollah Khan v. Ram Lall Agarwallah, [1880] I. L. R., 6 Cal., 8. 
Manohar Ganesh Tambekar v. The Dakor Municipality, [1897] I. L. R., 22 


Bom., 289. 

Shidmallappunuranduppa v, The Gokak Municipality, [1897] I. L. R., 22 Bom., 
605. 

Hari Lal Ranchod Lal v. Himat Manek Chand and another, [1897] I. L. R., 


22 Bom., 636. 
Municipality of Parola v. Lakshman Das Supadubhai and another, [1900] 


I. L. R., 25 Bom., 142. 

The suit for an injunction is not a suit in respect of an act 
purporting to be done by the Board. It is a suit to restrain a 
threatened act. Even ifa notice was necessary, the letter of 
the plaintiff to the Assistant Secretary, Municipal Board, dated 
the 23rd of December, 1901, was a sufficient compliance with the 
provisions of section 49 of Act I of 1900. 


Lalit Mohan Banerji, for the defendant. The wording of 
section 49 of the Municipalities Act is practically the same as 
that of section 424 of the Code of Civil Procedure. No suit can 
be instituted against the Secretary of State for India without 


notice. 
Bachchu Singh v. Seeretary of State for India, [1903] I. L. R., 25 A., 187. 


The wording of section 43°of the Act of 1873 is different from 
that of section 49 of the present Act, the language of the two 


+ 
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sections is clifferent, and the clause prescribing the special point CIVIL. 
of limitation and the clause regarding pecuniary amends which 1906. 
_ are in pyetion 43 of the Act of 1873 are absent in section 49 of © — 
\ the pre’ ant Act. l E. C. F. 
a , ee GREENWAY 
In the next previous Municipalities Act, viz., Local Act I of v 


1895, there was a special proviso relating to suits under the a ies 


Specific Relief Act which were specially exempted. When -the  Cawxrore. 
Legislature specially exempted a particular class of cases from aa 
the operátion of that section, we must presume that but for the 

proviso those suits would be included within the purview of the ` 

section. Section 49 of the present Municipalities Act is a repro- 

duction of the corresponding section of the next previous Act 

except that the proviso regarding suits under the Specific Relief 

Act has been left out. The proviso being absent, a notice must 

be given to the Municipality before a suit can be instituted. 
. All the cases cited on behalf of the appellant are thus clearly 
distinguishable. | 

The letter of the plaintiff-appellant, dated 23rd December, 
1901, does not amount to a notice as required by section 49 of 
the Municipalities Act. At most it is a request to reconsider the 


imposition of the Act. 
_ Abhoyanath Bose v. Chairman of the Municipality of Kishangarh, [1867] 7 
W. R., 92. 


W. K. Porter, in reply referred to 
Flower v. Local Board of Low Leyton [1877] 5 L. R., C. D., 347. N.S. 
Bhola Ram v. Administrator- General, [ ]8 C. W. N., 913. 


Cur. ad. wilt. 


The following judgments were delivered :— E 
Kyox, J.—This appeal is from an order rejecting a plaint under Know, J. 
section 54 (c) of the Code of Civil Procedure, 1882. The plaint a 
was a plaint presented by the present appellant against the 
Municipal Board .of the Municipality of Cawnpore. In it the 
plaintiff sets out that the Municipal Board of Cawnpore were 
threatening to levy by distress and sale of his movable property 
a certain tax ; that, on the 22nd of October, 1902, the said Board 
demanded payment from the plaintiff of the said tax, and he 
prayed that the defendants be perpetually restrained from levy- 
` ing or recovering any land tax from the plaintiff. 
Among other pleas in defence the Municipal Board of Cawn- . 
pore submitted that as rio notice had been served upon them as 
required by section 49 of Act No. I of 1900, the suit, as brought, 
must be dismissed upon this ground alone, 
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Crvib The learned Judge sustained this plea, and under section 54(c) 
1908. of the Code of Civil Procedure directed that the plaint be reject- 
tena ed. 

E In appeal it is urged that (1) having regard to the nature of 


v. the suit the plaintiff was not required to give the notice referred 
i E rE AL toinsection 49 of the Municipalities Act, 1900; (2) if such notice 
Cawnronn. be held necessary, the plaintiff has substantially complied with 
the requirements of section 49, and he should have been allowed 
to amend the plaint on his application so to amend, dated the 4th 
of August, 1903. In the cowrse of the argument the following 
authorities were cited :—-Poorne Chunder Roy and others v. Mr. H. 
Balfour, Chairman to the Municipal Commissioner of Howrah(2) ; 
Manohar Ganesh Tambekar v. The Dakor Munierpality*) ; 
Shidmallapa Nurandappa v. The Gokak Alunietpality(?) ; H. 
Price, Chairman of the Howrah Municipality v. Khelap Chandra 
Ghose(*); Chander Shikhur Bundopadhya and others v. Obhoy 
Charan Bagehi(*); Municipality of Parola v.. Lokshman Das ` 
Supadhai and another(*); Bachehu Singh and another Y. The 
Secretary of State for India in Council and another("); Bhola- 
ram Chowdhrit v. Administrator-General(*); Abhoya Nath Bose v, 
The Deputy Chairman of the Municipal Committee of Kishan- 
gurh(®); Flower v. Local Board of Low Leyton(!*). Among these, 
however, there is no case instituted after Act No. I of 1900 was 
placed upon the Statute Book of these provinces. The answer 
of the learned Vakil for the respondent to the arguments of the 
appellant is (i) that the language contained in section 49 of 
the N.-W. P. and Oudh Afunicipalities Act, 1900, is clear and 
imperative ; (ii) that itis abundantly clear from the course which 
legislation has taken in the matter that the notice required by 
this section was intended to apply not merely to cases in which 
the remedy sought was compensation in damages but also to 
cases in which, as in this, an injunction is sought. The District 
Judge of Cawnpore rejected the plaint holding that notice was 
a necessary precedent before a suit could be brought. He bases 
the view be took upon the changes introduced by the local Act I 
* of 1900. He says that “previous to Act T of 1900 the law on this 
point governing the Cawnpore Municipality was the Local Act I 
of 1895, section 4 (amending section 40, Act XV of 1883); the 
important part of this is the proviso which permitted “ Suits 


Knox, J. 


Deeg eigen eed 


(1) [1868] 9 W. R., 535. (6) [1900] I. L. R., 25 Bom., 142. 
(2) [1896] L L. R., 22 Bom., 289. (7) [1902] I. L. R., 25 Al, 187. 
(3) [1897] L L. R., 22 Bom., 605. (8) [1904] 8 ©. W. N., 913. 

(4) [1870] 5 B. L. R., app., p. 50. (9) [1867]7 W. R., 92. 
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under section 54, Specific Relief Act, 1877,” to be instituted with- 
out any notice. The proviso ran thus, ‘provided that nothing in 
this section shall apply to any suit under section 54 of the Specific 
Relief Act, 1877.” Now in Act I of 1900, the provisions as to 
notice are in section 49, which is practically a re-enactment of sec- 
tion 4 of Act I of 1895, but without the proviso. Further, under 


the first schedule of Act I of 1900, the whole of Act I of 1895 is’ 


repealed. So the proviso to section 4, Act I of 1895, has been 
repealed and not re-enacted. The effect of this, is, I take it, that 
whereas formerly people could bring suits for injunctions with- 
out notice, they cannot do so now. The present suit is one for 
injunction only and is of this kind, and seems to me to be one 
in which notice is necessary: It seems to me that too much 
stress has been laid upon the course legislation has taken. What 
we really have to see is, what is the law which governed the 
institution of suits at the time when the present suit was brought. 
That law is to be found in section 49 of the N-W. P. and 
Oudh Municipalities Act, 1900. The opening words of that 
section are precisely the same as the opening words of section 424. 
of the Code of Civil Procedure except that the words “ Board 
or any member or officer or servant of a Board” have been 
substituted for the words “ the said Secretary of State in Council 
or against a public officer.” Section 424 of the Code of Civil 
Procedure and the similar section in the Municipal Act have 
been interpreted in numerous cases, and the principle laid down 
is that the notice required by these sections is notice for an act 
which has been done and does not relate to some act which is only 
threatened and which may or may not be done in the future. 
The object of giving notice is to enable an officer who has com- 
mitted a wrongful act to make amends without going into Court. 
Thus in the case of Sahébeadi Shanshah Begam v. Fergusson('’), 
CUNNINGHAM, J., held that the words “in respect of an act 
purporting to be done by him in his official capacity ” must be 
read in the light of the numerous English decisions which have 
been passed in cases where public officers, companies, &c., are 
entitled by Statute to notice; and it appears from these ‘that the 
cases in which notice is necessary are invariably cases in which 


a public officer is sued for damages for some wrong inadvertently. 


committed by him in the discharge of his official duties.” It 
is true that the local Act No. I of 1895, section 4, did contain a 
proviso to the following effect, “ provided that nothing in this 


section (namely, the section requiring notices in suit) shall apply 
(11) [1881] L L. R., 7 Cal, 499. 
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Cyin. to any sult instituted under section 54 of the Specific Relief Act, 


1908. 1877. It appears to me that these words were imported iito the 
Pr Act out of an excess of superfluous caution. They were not 
E. C. F. 


required, and the view I take is that when the legislature enacted 
“i: Act No. I of 1900, their superfluity was discovered and the provi- 
oan aia so was dropped out. If this be so, no inference can be drawn 
oe ` from their introduction into the Act of 1895, and their subse- 
— quent omission from the Act of 1900. In the suit before us the 
ee plaintiff is not instituting a suit in respect of an act purporting 
-~ to be done, but a suit to prevent the Miumicipality from a future 
act concerning which he has an apprehension that it may be 
done. As, however, my brother holds that the decree of the Court 
below should be sustained, it is noi necessary for me to state 
what orders I think should be passed in the present appeal. 


. Aikman, J. AIKMAN, J.--The appellant, Mr. Edwin Charles Francis Green- 
— way, brought a suit against the Municipal Board of Cawnpore. 
For the defendant Board a plea was taken that the suit was 
not maintainable inasmuch as the notice required by section 
49 of Act No. I of 1900 had not been served upon the Board. 
The learned District Judge sustained this plea and rejected 
the plaint, ordering the plaintiff to pay costs. The plaintiff 
comes here in appeal. The case has been argued with great 
ability hy the appellant’s learned Counsel, but after hearing 
all he has to say and considering the authorities cited by lüm, 
I see no reasou for thinking that the view taken by the 
lower Court is wrong. The first plea in the memorandum of 
appeal is that having regard to the nature of the suit the plaintiff 
was not required to give the notice referred to in section 49 of 
the North-Western Provinces and Oudh Municipalities Act, 1900. 
The rulings of this Court relied on by the appellant’s learned 
Counsel were The’ Municipal Committee of Moradabad v. Chatri 
Singh(?) ; Manni Kasaundhan v. Crooke, Secretary to the Muni’ 
cipal Committee of Gorakhpur(*) ; Brijmohan Singh and others v. 
The Collector of Allahabad as President of the Municipal Com- 
mittee of Allahabad(’), All these rulings were under the 
Municipal Act then in force, t.e., Act No. XV of 1873. The 
provisions of that Act in regard to notice before suit are contained 
in section 43 of the Act and are as follows :—“ No suit shall be 
brought against a Committee or any of their officers, or any 
person acting under their direction for anything done under this 

(1) [1876] L L. R., 1 All., p. 269. 

(2) [1879] L L. R., 2 All, p. 296. 

(3) [1881] L L. R., 4 AIL, pp. 102 and 339. 
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Act, until the expiration of one month next after notice in writing 
has been delivered or left at the office of the Committee or at the 
place of abode of such person, stating the cause of suit and the 
name and place of abode of the intending plaintiff. Unless such 
notice be proved, the Court shall find for the defendant. Every 
suit shall be commenced within three months next after the 
accrual of the cause of action and not afterwards. If any person 
to whom such notice is given shall, before suit is brought, tender 
sufficient amends to the plaintiff, such plaintiff shall not recover”. 
That section was amended by Act No. I of 1895 which substituted 
for it the following :—“ No suit shall be instituted against a 
Committee or against any officer or servant of a Committee in 
respect of any act purporting to be done in its or his official 
capacity until the expiration of two months next after notice in 
writing has been in the case of a Committee delivered or left at 
its office, and in.the case of an officer or servant, delivered to him 
or left at bis office or place of abode stating the cause of action 
aud the name and place of abode of the intending plaintiff, aud 
the plaint must contain a statement that such notice has been xo 
- delivered or left. 

Provided that nothing in this section shall apply to any suit 
instituted under section 54 of the Specific Relief Act, 1877.” 

It will be seen that this amended section, which is framed on the 
‘lines of section 424 of the Code of Civil Procedure, differs in two 
material respects from the law as contained in the Act of 187 5. 
In the first place it omits the provision that every suit brought 
against a Municipal Committee should be commenced within 
three mouths next after the accrual of the cause of suit and not 
afterwards, and in the second place it omits the provision that if 
the person to whom the notice is given should, before the suit is 
brought, tender sufficient amends to the plaintiff, such plaintiff 
should not recover. In my opinion these important alterations 
deprive the judgments of this Court and also certain judgments 
of the Calcutta High Court, on which reliance has been placed, of 
much of their force. But this is not the only alteration im the 
law which has been made. The law now in force is Act No. I 
of 1900, which repealed Act No. XV of 1873 and Act No. I of 
1895. Therule as to notice previous to the iustitution of suits 
is contained in section 49 of the Act, which is substantially the 
same as that contained in section 43, Act No. I of 1895, with 
‘this most important difference, namely, it entirely omits the 
proviso excepting. from the operation of the rule, suits instituted 
under section 54 of the Specific Relief Act, 1877, that is, suits 
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~ such as the present. I decline to believe that this was an 


accidental omission.” I see no reason whatever to doubt that the 
proviso was cleliberately and designedly omitted by the Legis- 
lature and that the object of the Legislature was that Municipal 
Boards should have notice of the intention to bring suits such as 
the present, so that it might have the opportunity, if so advised, 
of withdrawing from some untenable position it had taken up, or 
wrongful demand it had made, and thus saving the waste of the 
rate-payer’s money in useless litigation. 

The plaint in this case alleges that the defendant Board had 
demanded from the plaintiff payment of a certain tax which 
according to the plaintifl’s view it was not competent to levy. 
The plaint sets forth the cause of action as arising on the 22nd 
of October, 1902, when the defendant Board last demanded 
payment from the plaintiff of the tax, and the prayer is that the 
defendant he perpetually restrained from levying or recovering 
the tax. In my opinion this is a suit against a Municipal Board 
“in respect of an act purporting to be done by it in its official 
capacity,’ and having regard to the alteration of the law made by 
Act No. I of 1900, referred to above, I agree with the view of ~ 
the Judge that the case was one in which previous notice was 
required under the Act. This disposes of the first plea in appeal. 
The second plea is to the effect that assuming that notice was 
necessary, the plaintiff substantially complied with the require- 
ments of section 49 of the Act. Reference is made to a letter 
written by the plaintiff to the Assistant Secretary of the Municipal 
Board, Cawnpore, on the 23rd December, 1901. This letter, No. 
28A of the record, is printed at page 1 of the appellant’s book. 
I am of opinion, for the reasons given by the learned District 
Judge, that the letter referred to was not such a notice as is 
contemplated by section 49 of the Act; 1 would also add that the 
letter relied on was written ten months before the date of the 


‘cause of action given in the plaint, and moreover the plaint 


contains no reference to it. 
For the above reasons I would dismiss this appeal with costs. 
By tus Court.—Under section 575 of the Code of Civil Proce- 


. dure, the order of the Court is that this appeal do stand dismissed 


with costs. 
i, M. B. Appeal dismissed, 
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N.-W. P. Tenancy Act (II of 1901), sections 56, 57, (a), (e), (d), and 80— 
ejectment for breach of conditions in the lease inconsistent with the 
provisions of the Act. 


No tenant shall be ejected otherwise than in accordance with the 


provisions of the Act. 

Hence where a decree for arrears of rent in respect of an agricultural 
holding has been obtained on account of an agricultural year which does 
not remain unsatisfied at the end of such yéar a decree for the ejectment 
of a tenant would be inconsistent with the provisions of the Act. 

Held also that the tenant is entitled to costs only, his lease expiring 
by effuxion of time after the expiry of the agricultural year in which 
the decree is passed reversing ejectment by the lower Courts. 


APPEAL against the decree of Shaikh Muhammad Habibullah, 
Assistant Collector, 1st Class, Aligarh. 


This was an action in ejectment which the plaintiff, Rani 
Khushhal Kunwar, instituted on the basis of a lease granted to 
the appellant, Tara Singh, the covenants in which, the latter 


was alleged to have broken. The lease which was dated the 5th ` 


June, 1899, contained, among others, the following covenants :— 
“Out of the entire village I will deliver per plough karab 
(fodder) 1 maund, 20 seers, one seer of Indian corn ear and one 
seer of flax in the month of Katik ; and 1 maund, 20 seers of 
chaff, one seer of wheat ear and one seer of green gram -plant 
in the month of Baisakh; that I will pay 12 annas on account 
of chamars dues who supply grass to the Rani’s stable, and 4 
-annas per plough on account of Shahna’s dues posted in the 
village ; that I will make presents of milk and curd in Holi and 
Dasehra; that I will deliver grain—mung and moth—worth Re. 
1 in the month of Katik, and wheat, bijhar (mixed grain) and 
mustard, worth Rs. 11 in the month of Bazsakh according to 
shaukar’s.rate, and from time to time set off the price against 
the rent payable by me; that I shall have indigo planted in 12 
bighas kham of land per ploug Oi ods dei ahaha saa yerdn ERE 
At this time there is no occupancy tenant, neither shall I allow 
any tenant in future to acquire occupancy right.............cceeeeee 
In case of ary to comply with the aforesaid conditions the 
°F, A. 90 of 1904, c 
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Rani, the zemindar, shall have power to dispossess me duri ng 
the term of the lease.” 

The Rani, plaintiff, complained of the breach of each of the 
above conditions, and alleged that she had decrees of Revenue 
Courts outstanding against the defendant for arrears of rent, 
and prayed that he might be ejected. 

The defence raised the pleas that there was no cause of action 
for this suit ; and that the ejectment was contrary to law. 


The Court of first instance decreed ejectment. 
Defendant appealed. 


B. E. O’Conor (G. W. Dillon with him), for the appellant, . 
contended that under section 57(d) the ejectment should not 
be contrary to the provisions of the Tenancy Act, and although 
there was a decree for arrears outstanding against the appellant 
he could not be ejécted unless that decree had remained unsatis- 
fied at the end of the agricultural year as provided for by clause 
(a) to that section. The clause in the lease would operate as a 
forfeiture of his rights, and. Courts of Equity had always put 
a construction favourable to the tenant upon such a clause. 
The present Act had not altered the rights of the tenant from 
what they were under the old Act in this respect, and under 
that Act it had been held in 

Raj Bansi Kuar v. Pheku Misra, [1882] A. W. N., 191, 
that a suit for cancelment of a leaso would not lie except as 
provided by sections 34 and 35 of that Act. 

He also referred to the commentaries on the Tenancy Act by 
Mr. Agarwala and Messrs. Ajodhya Das and Narsingh Prasad, 
respectively. The lessor had, moreover, fixed a penalty in case 
of the violation of the conditions in tho lease, and could not 
insist upon forfeiture of the lease. 


Sundar Lal (with him Durga Charan Banerji), for the 
respondent, submitted that there being a special contract with 
the Jandlord the tenant was liable to ejectment by reason of 
his violation of the conditions of the lease. Section 57, clause 
(a), would not apply to a case where there was a special contract, 
and under clause (e) the tenant could be ejected for his contu- 
macious conduct in refusing to pay the dues of the zemindar, 
‘and for recovering which the zemindar had to invoke the aid 
of the Court. Moreover, the respondent having obtained pos- 
session under the decree of Court below for ejectment of the 
appellant and the lease expiring in July next, the appellant was 
not entitled to a decree for possession—Section 80 of Tenancy Act, 


+ 
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B. E. O'Conor, in reply. 
OcA Y. 

The judgment of the Court was delivered by 

STANLEY, C., J.—This is an appeal against a decree in a suit 
for ejectment brought under section 57 of Act II of 1901. The 
plaintiff, who is the zamindar of 20 biswas of land in mauza 
Singra in the district of Aligarh, gave a lease to the defendant 
of this land on the 5th of June, 1899. The defendant executed a 
Kabuliat, containing a number of provisions and, amongst others, 


a covenant for payment of the rent amounting to Rs. 7,050, half 


in the month of Kartik and half in the month of Baisakh, as 
also in the event of the revenue of the village being enhanced, 
enhanced rent to the extent of the increase in the revenue. He 
also agreed to plant 12 bighas Kham of land per plough with 
indigo and to transmit the indigo to the plaintiff every year and 
also to render in kind other produce. The Kabuliat further 
contained the provision that the lessee should not allow any 
tenant to acquire occupancy rights, and that on failure to observe 
this provision he should pay to the lessor Rs. 50 per plough as 
enhanced rent during the term of the lease. There was a further 
provision that if the lessee failed to comply with the conditions 
of the lease, the plaintiff should have the power to dispossess him 
during the term of the lease. The defendant-appellant did not 
punctually pay the rent. He also failed to plant indigo in 
accordance with the terms of the lease and to pay to the plaintiff 
the sawat items therein mentioned. He also allowed some tenants 
to acquire occupancy rights. In consequence of the breach of 
these conditions of the lease the suit was instituted. 
The Assistant Collector held that the defendant had broken 
conditions of the lease and was liable to ejectment under section 


57 (e) of the Tenancy Act. Against his decision the appeal has 


been preferred: 
The contention of Mr O'Conor on behalf of the appellant is, 
as regards the breach of the covenant for payment of rent punc- 


tually, that the condition of the lease in this respect is inconsistent 
- with the provisions of the Tenancy Act, and that the defendant- 


appellant is not liable to ejectment for the breach of that condi- 
tion. He relies upon section 57(a) as showing that a tenant is 
not liable to ejectment for non-payment of rent unless a decree 
has been obtained against him for arrears of rent in respect of 
his holding on account of an agricultural year and such arrears 
remained unsatisfied at the expiry of that year. Section 56 pro- 
vides that no tenant shall be ejected otherwise than in accordance 
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with the provisions of the Act. Iam of opinion that the condi- 
tion of forfeiture for non-payment of rent is inconsistent with the 
provisions of the Act, and that the plaintiff was not entitled to 
maintain his suit for ejectment for non-payment of rent. Rent 


- is defined in the Act, section 4, (sub-section 3) to mean whatever 


is In cash or kind to be paid or delivered by a tenant for land 
held by him, et cetera, and therefore the breach of covenant in 
respect of the delivery of the produce referred to in the plaint will 
not cause forfeiture. 

T next come to the condition that the lessee should not allow 
any tenant. in future to acquire occupancy rights. Part of the 
plaintiffs complaint is that defendant broke this condition and 
is therefore liable to ejectment. There is, however, provision m 
the Kabuliat, providing for compensation for the breach of this 
condition. The compensation for breach is that the lessee shall ` 
pay to the lessor Rs. 50 per plough as enhanced rent curing the 
term of the lease. In view of this provision it appears to me 
that the breach of the condition in question does not involve a 
forfeiture of the lease. The parties have themselves provided 
the penalty for the breach by an enhancement of the rent. It 
therefore appears to me that the decision of the Court below was 
wrong and that a decree in ejectment ought not to have been 
passed against the appellant. It has been pointed out to us that 
the lease will expire by effluxion of time in the present year, 
and that therefore the provisions of section 80 of the Tenancy 
Act are applicable. That section provides that when a Court of 
appeal or revision reverses a deeree or order for the ejectment of 
a tenant and the tenant would not have been entitled to remain 
in possession after the expiry of the agricultural year in which 
the decree or order of the Court of appeal or revision is given, 
the decree or order shall not be for recovery of possession but 
for costs only. We can only therefore award costs to the appel- 
lant if we consider him entitled to costs. But in view of his 
conduct in neglecting to observe the conditions of the lease I 
would direct that the parties respectively abide their own costs 
of this appeal as also their costs in the Court below. 

Kyox, J.—lI agree with the judgment of the learned Chief 
Justice and have no further observations to add. 

By toe Courr.—The order of the Court is that while the eject- 
ment decree ought not to have been passed, under the cireum- 
stances, we cannot and do not give a decree for possession to the 
appellant. We make no order as to costs. 

8 aC. Appeal dismissed, 
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Pleadings—suit on one ground—Zvidence on that question—change of 
pleadings—judgment on an other ground—undue influence-—proof of— 
intention—sale-deed—gift. 

When the plaintiff came to Court on the allegation that a certain 
document was executed by his mother while she was insane and offered 
evidence on the question of insanity, held it would not be safe for the 
Court to discuss and consider the question of undue influence upon that 
evidence it was called for a totally different purpose. * 

The mere fact that a daughter, in whose favour the inother seened 
a deed of transfer, resided with the mother and looked after the manage- 
ment of her houseliold, suggests nothing inthe way of special influence 
or control, especially where the mother, although called pardanashin, 
could on matters of business communicate with men other than members 
of her own family and could go to Court to give evidence, and could 
attend the Registrar’s Office. 

Where a conveyance, which purported to be a deed of sale was executed 
by a mother in favour of her daughter and Rs. 10,000 were mentioned as 
having been paid, whereas nothing was paid at all, and the sum mentioned 
was far below the value of the property, and where it appeared that the 
mother intended to deprive her son of all property and confer benefit 
upon the son, keld that the transaction was not a sale but a gift. 


APPEAL from a judgment of the Chief Court of Lower Burma. 
The material facts appear from the judgment. 
` Arathoon, for the appellant. 
Arthur Cohen, K.C. and DeGruyther, for the respondent. 
The judgment of their Lordships was delivered by 


Sir Artour Witson.—The suit out of which this appeal arises 
related to certain transactions on the part of Khaja Boo, a Maho- 


medan woman, who ced in the year 1900, at an advanced age, - 


said to have or ninety years. 

The transactions in question took place in 1889, Khaja Boo 
resided at Rander near Surat, in the Bombay Presidency ; but 
she and her family seem to have had connections of long standing 
with Rangoon. She had at the time of the events which have 
to be considered, one son, the present plaintift-appellant, and one 
Jaughter, the present defendant-respondent. With her son, whose 
antecedents were not good, she svas on terms of bitter hostility, 
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and much litigation had taken place between them. The daughter 
was a married woman, whose husband resided in Ran goon; but 
she herself was living with her mother at Rander. 

Khaja Boo owned a house in Rander, and two pr operties in 
Rangoon. One of the latter was the fifth class lot No. 27 in 
Block C ii, the other an undivided half share in lot No. 6 in 
Block E in Barr Street, in which the other half share belonged 
to Adjim Hassim Mookerdum, of Rangoon, the husband of Hafiz 
Boo. 

On the 19th January, 1889, Khaja Boo executed at Rander a 
power of attorney in favour of two residents of Rangoon, Cassim 
Hashim Baroocha and Ismail Ebrahim Mfunnee, which conferred 
on the attorneys very general powers to act on behalf of Khaja 
Boo in Rangoon, but nothing of great importance turns on this 
power. 

On the 12th February, in the same year 1889, Khaja Boo 
executed at Rander another power in favour of the same tivo 
persons, by which, in addition to a general authority to act for 
her, she expressly empowered her attorneys to deal with the two 
properties which have been mentioned. She authorised them to 
sell and dispose of lot No. 27, and “ to pay the sum realized from 
such sale to my daughter Hafiz Boo, either in cash, or by purchase 
at her will and consent from the whole or part of the said sum, 


lands, houses, and shares,’’...... and to have the same “ trans- 
ferred to the name of the said Hafiz mee her heirs and legal 
assigns.’ 


As to the undivided half share in lot No. 6, she authorised 
her attorneys to obtain ‘a partition with the owner of the other 
half share, and ‘ to have my portion of the land, viz., 50 feet by 
11 feet, with all buildings and erections thereon, at an estimated 
value of Rs. 10,000 (ten thousand) only, for the payment of which 
sum J have fully and finally arranged and settled here with my 
said daughter Hafiz-Boo, to be wholly and absolutely transferred 
to the name of the said Hafiz Boo for the benefit of herself, her 
heirs, and legal assigns.” - 

Of the two attorneys thus appointed, the first, Cassim Hashim 
Baroocha, was a man who appears to have carried on in Rangoon, 
on a considerable scale, the business of land management under 
powers of attorney from absent proprietors. So that there is 
nothing inthe choice of attorneys either improbable or justly 
suggesting suspicion. 

The attorneys proceeded to act under the second power. 
They sold lot No. 27 and invested the proceeds, in part at-least, 
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in the purchase of several properties in Rangoon in the name of 
Hafiz Boo and presumably under her instructions. With regard 
to lot No. 6, they carried out the partition with the other part 
owner, and then executed on behalf of Khaja Boo a conveyance 
of her partitioned share to her daughter Hafiz Boo. The con- 
veyance recited that Khaja Boo had agreed with Hafiz Boo for 
the sale to her of these premises for the sum of Its, 10,000. It 
proceeded ‘to say that Khaja Boo in consideration of the Rs. 
10,000, of which the receipt was acknowledged, grants, assigns, 
and transfers the premises in question to Hafiz Boo her heirs, 
executors, administrators, and assigns, to hold them unto and 
to the use of the said Hafiz Boo, her heirs, executors, adminis- 
trators, and assigns, for ever. 

On the 29th July, 1889, Khaja Boo executed another document, 
by which she recited the two powers of attorney which have 
been mentioned, acknowledged a variety of payments made by 
‘the attorneys, including the sum of Rs. 11,020, to Hafiz Boo 
(being the price of lot No. 27), and the payment to Khaja Boo 
herself of Rs. 293, at the time of the execution of the present 
deed, and proceeded to give an absolute release to the attorneys. 

It would seem from ihe evidence that the documents which 
have been mentioned were prepared in Rangoon and sent to 
Rander for execution. There is nothing, then Lordships think, 
to be surprised at in this. It seems a not unnatural course 
_ with regard to documents affecting a professional land agent 
carrying on business in Rangoon, and documents which were, 
in the main, to be acted on in Rangoon. 

The effect of these transactions was, in substance, that Hafiz 
Boo became possessed of nearly the whole of her mother’s 
Rangoon properties or their proceeds. The plaintiff admits 
that at a later period, after he had removed his mother to his 
own house, he obtained from her a conveyance to himself of her 
house at Rander. 

The plaintiff brought the present suit on the 25th February, 
1901, in the Chief Court of Lower Burma. He made defendants 
first his sister, Hafiz Boo, and second and third the two 
attorneys, but the suit against the attorneys was subsequently 
abandoned. The substantial object of the suit was to invalidate 
and annul the transactions of 1889 which have been mentioned. 

The plaint alleged (paragraph 2) Pal at the time of the 


occurrence referred to 
“the said Khaja Boo was suffering from Baan and was not in a fit state 
of mind to execute contracts or to manage her affairs, and up to the month of 
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July, 1898, the first defendant was residing with the said Khaja Boo, who was 
entirely under her dominion and control, and the first defendant, and as the 
plaintiff believes, the other defendants were well aware of the mental condition 
of the said Khaja Boo.” 

The plaintiff prayed that the estate of Khaja Boo might be 
administered and the necessary accounts taken, that it might 
be declared that Khaja Boo was from a date prior to 1889 of 
unsound mind, that it might be declared that the sum of 
Rs. 11,250 received as the price of lot No. 27, belonged to 
Khaja Boo, that any pretended gift of those procceds to Hafiz 
Boo was invalid, and that the defendants were liable to account 
for those moneys or: their investments, as part of the estate of 
Khaja Boo, and that the conveyance of lot No. 6 might be 
declared invalid, and the property declared to be part of the 
estate of Khaja Boo. 

The defendant, Hafiz Boo, denied the allegation of the plaint 
as to Khaja Boo’s state of mind, as did the other defendants.. 
Issues were settled, some of which must be mentioned. (1) 
Was Khaja Boo in an unsound state of mind during the year 
1889? (2) Were the properties (those purchased from the price 
of lot No. 27) bought with funds belonging to the said Khaja 
Boo, and do such properties now form part of her estate? Was’ 
the conveyance of the southern half of lot No. 6 by Khaja Boo 
in consideration of Rs. 10,000, paid by defendant, a valid con- 
veyance? (3) I£ not, is the plaintiff’s claim to have it set aside 
barred by limitation ? 

The case came on for hearing before Brace, J., and a ‘Jar ge 
mass of evidence was given, died to the ei of Khaja 
Boo’s mental capacity in 1889. It is unnecessary to examine 
the evidence from this point ‘of view, because the learned Judge 


found that the plaintiff had failed to show that his mother was 


of unsound mind in 1889. The Court of Appeal took the same 
view, and their Lordships have not been asked to question those 
findings. 

The learned Judge at the trial, however, after negativing 
the allegation of insanity, went on to say :— 

“T think the plaintiff would have been wiser, if, instead of basing his claim 
on the untenable theory of his mother’s madness, he had rested it-on undue 
influence, from which aspect I now proceed to examine the case.” 


From that point of view the learned Judge came to the con- 
clusion that Khaja Boo, at the period in question, was entirely 
under the control and domination of her daughter; that the 
latter had unscrupulously used her power over her mother in 
order to get her mother’s property into her own hands,. and that 
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the- whole proceedings: ought to be avoided on the ground of 
undue influence. l 

He accordingly gave a decree directing that Khaja Boo’s 
estate should be administered under the direction of the Cow 
declaring that Hafiz Boo was liable to account for the price of 
lot No. 27, and that the conveyance to her of the. partiticued 
half of lot No. 6 was invalid, and must be cancelled, and ordering 
the usual accounts and enquiries. , The case came on sppeal 
before the learned Chief Judge, and Binns, J., who roversed 
the finding with respect to undue influence, and dismissed the 


suit with costs in both Courts. Against that decision the present , 


appeal has been brought. 

The principal contention before their Lordships on behalf 
of the appellant was, that the finding of Braae, J., on the ques- 
tion of undue influence was right and ought not to have been 
reversed by the Court of Appeal. With regard to this conténtion 
their Lordships must observe, that the question of undue in- 
fluence, was never properly before the Court at all. No such 
case was set up in the pleadings. The nearest approach to it 
was in the passage of the plaint already cited, in which it was 
said that Khaja Boo was entirely under the dominion and con- 

‘trol of her daughter; but that is only said incidentally in 
connection with the allegation of mental incapacity, which alle 
gation formed the real case of the plaintiff. And accordingly, 
~vhen the issues were settled, there was a clear issue as to 

Khaja Boo having been of unsound mind in 1889, but none with 
regard to undue influence. The result has been that the question 
of undue influence has been discussed and considered, not upon 
evidence given with reference to that question, but upon evi- 
. dence called for a totally different purpose. 

- Assuming, however, that undue influence might properly be 
made a ground of decision in the present case and under the 
present circumstances, their Lordships agree with the Court 
of Appeal in thinking that the evidence ‘is insufficient to establish 
anything of the kind. As their opinion is in accordance with 
the judgments appealed against, they think it unnecessary to 
examine the evidence in-minute detail. They think it suficient 
to indicate its general purport. 

Khaja Boo was a very old woman, with the natural infirmities 
incident to her age. She was not of unsound mind or unable to 
attend. to business. She is spoken of as purdanashin but she 
had no objection to communicate, when necessary, in matters of 
business, with men other than members of her own family, and 
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to some extent she did so. She was able to go to Court and 
give evidence in her litigation against her son, and she: was 
able to attend at the Registrar’s office in person to DeO A 
her deeds for the purpose of registration. 

On the other hand, her daughter resided with her, presided 
over her household, and had the general management of her 
affairs. It is not shown, whether with regard to the specific 
transactions impugned, the mother consulted anybody. 

As to those transactions themselves, they appear to their 
Lordships to have been very natural under the circumstances 
existing at the time. The mother was extremely hostile to her 
son. She was old, and in case of her death her son would have 
inherited the greater part of her property. The only apparent 
way to prevent his being so, was to divest herself of the pro- 
perty in her lifetime. What the son himself thought about his 
mother’s intentions appears from the fact found, that he issued 
an advertisement declaring her to be insane, and that any 
conveyance by her would be ineffectual. 

The mere relation of daughter to mother, of course, in itself 
suggests nothing in the way of special influence or control. 
The evidence seems to their Lordships quite insufficient to 
establish any general case of domination on the part of the 
daughter, and subjection of the mother, such as to lead toa 
presumption against any transaction between the two. With 
regard to the actual transactions question, there is no evidence 
whatever of undue influence brought to bear upon them. For 
these reasons their Lordships are of opinion that no case of 
undue influence has been established, and that therefore the 
general contention of the appellant fails. 

It was further contended, however, that, irrespective of any 
question of undue influence, the proper legal inference, both 
with respect to lot No. 27 and the properties purchased with its 
sale proceeds, and with respect to the partitioned share of lot 
No. 6, was, that there was no valid transfer to Hafiz Boo, that 
she was a mere benamidar for her mother, and that the whole 
property formed part of the estate of the latter. This view was 
accepted by the learned Judge at the trial, but not by the Court 
of Appeal. The case stands somewhat differently with regard 
to the one property and the other. 

The power of attorney of the 12th February, 1889, when dealing 
with lot No. 27, by its terms seems to contemplate an absolute 
gift of the sale proceeds to Hafiz Boo, and this is how she treated 
the matter in her written statement, In her evidence, which © 
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was very confused, she tried to say that she paid that purchase 
money to her mother. This was clearly untrue as both Courts 
have found. The fact, therefore, remains that the properties 
purchased by the sale proceeds were purchased, no doubt, in 
Hafiz Boo’s name, but were purchased out of funds emanat- 
ing from her mother’s estate. This circumstance, no doubt, if 
taken alone, affords evidence that the transaction was benam, 
but there is, in their Lordships’ opinion, enough in the facts 
of the case to negative any such inference. It seems clear that 
what was done in 1889 was prompted by hostility to the son, and 
was with a purpose of excluding him from inheritance, an object 
which could not have been attained by‘any benami transaction. 
And the strong words of gift contained in the power of attorney 
are in accordance with this intention and calculated to give full 
` effect to it. The question being purely one of intention, their 
Lordships think that the evidence points to an absolute gift, not 
to a benami transaction. 


The power of attorney, when dealing with the ae pro- 
perty, lot No. 6, in its terms seems to regard the transfer to 
- Hafiz Boo of the partitioned share as a sale for Rs. 10,000 
already paid, and the conveyance to Hafiz Boo of the 22nd April, 
1889, is to the same effect. Both in her written satement and 
in her written evidence Hafiz Boo asserted that she had actually 
paid the Its. 10,000 to her mother, which is certainly not true. 
It was contended that this transaction must be regarded as a 
benami one, or, at any rate, that if a genuine transaction at all, 
it was a sale, not a gift, and it was said that the property still 
formed part of the mother’s estate. 

. Here again, the question is purely one of intention. The 
observations-already made with respect to the general purpose 
of Khaja Boo fully apply to the present property. The language 
of the power of attorney and of the conveyance made under it 
are strong to show that the estate was to vest in Hafiz Boo and 
her heirs. 

The fact that the sum of Rs. 10,000 is mentioned as tle price, 
a sum which, according to the evidence, was far short of the 
actual value of the property, and the fact that that sum is stated 
to have been paid in advance, whereas in fact 1t was not paid at 
all, are strong to show that the transaction was not a sale but a 
gift, with an imaginary consideration inserted, in a manner 
common in such transactions in India. Their Tordshine there- 
fore, think that, as to this second property also the case of benami 
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Their Lordships will humbly advise His Majesty that the 
appeal should be dismissed. The appellant will pay the costs. 


Appeal dismissed. 
A. H. Arnold and Son, Attorneys for appellant. 
Sanderson Lee and Adkin, Attorneys for respondent. 


MALIK AHMAD WALT KHAN 
VErSUS 
SHAMSI JEHAN BEGAM AND ANOTIER. 
Transfer of Property Act—(IV of 1882), section 95—Construction— 
claim for more than the plaintiff is entitled to—recovery of propor- 
tronate part. 


The plaintiff and defendants executed a joint bond. The plaintiff had 
to discharge it and claimed the whole from the defendants alleging that 
he was a surety only. ‘This was found against him and it was found that 
he and the defendants were jointly liable. Held that he could recover a 
proportionate amount from the defendants. Where a plaintiff claims more 
than what he is actually entitled to, he ought not to be precluded from ° 
recovering a proportionate amount of what he actually paid and is so T 
entitled to. , 

Section 95 of the Transfer of Property Act should be constraed distri- 
butively, to make the condition of obtaining possession apply only to the 
cases in which its fulfilment is from the nature of the mortgage possible, 
and in other cases to make the chargo follow upon redemption. 


APPEAL from a judgment of the High Court of Judicature for 
the North-Western Provincas, Allahabad. 


The judgment of the High Court is reported in I. L. R., 
XXV AIL, 337. : 


The material facts appear from the judgment. 
Herbert Cowell, for the appellant. 
DeGruyther, for the respondents. 


The judgment of their Lordships was delivered by 

Sir Artuur Witson.—This is an appeal from a decree of the 
High Court of Allahabad of the 24th February, 1903, which set 
aside the decree of the Subordinate Julge of Bareilly of the 19th 
December, 1900. l 

The plaintiff, Malik Ahmad Walt Khan, is brother of the half- 
blood of the two ladies who are defendants. In the year 1896 
a criminal charge was pending against Sardar Wali Khan, a 
half-brother of the plaintiff and whole brother of the defendants ; 
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and the various members of the family took steps to procure Privy Covncit. 
funds for the defence of the accused man. 1908, 

On the 6th October, 1896, the plaintiff and the defendants~  —— 
executed a mortgage bond of the ordinary kind for the sum of roe lied 
Rs. 10,000 in favour of Banarsi Parshad, by which the plaintiff v. 
hypothecated certain property belonging to him, and the defen- ‘BITAMSH JEHAN 





i : B : 

dants certain property belonging to them. EGAM 
On the 2nd November, 1896, the plaintif paid off the mort- e ica 

gage, the sum actually paid for principal and interest being HASE 


Rs. 10,025. pa 


On the 2nd April, 1900, the plaintiff filed his plaint in the 
present case, in which he alleged. that he had joined in the 
mortgage only as surety for his half-sisters the defendants, and 
claimed to recover from them the whole amount of what he had 
paid, with interest. The defendants in their written statements 
denied having been parties to the borrowing at all, but it was 
added: “The plaintiff can claim only the rateable amount 
which he may prove to have given to the answering defendants.” 

At the trial before the Subordinate Judge the plaintiff himself 
gavo some evidence, chiefly during his cross-examination, of an 
express agreement between him and his halfsisters that he 
should be a mere surety for them in the matter of the mortgage 
bond. Neither of the Couris in India appear to have given 
credence to that evidence, and their Lordships think those 
Courts were right. 

The Subordinate Judge, however, made a decree in favour 
of the plaintif on the ground that the mortgage money was 
shown to have been handed to the defendants in the presence 
of the Registrar, and was not shown to have been returned by 
them to the plaintiff. The handing of the money to the defen- 
dants was carried out by arrangement on the part of the plaintiff, 
and the ladies were at the time living in his house where the 
payment was made. The learned Judges of the High Court 
considered that these circumstances were quite insufficient to 
prove that the plaintiff was a mere surety in the matter of the 
mortgage, and their Lordships agree in this view. 

It was contended, however, before the High Court, and again 
-before their Lordships, that the plaintif was uevertheless 
entitled to recover from the defendants a proportionate share, 
that is, to say, two-thirds, of the amount he paid to the 
mortgagee. The High.Court rejected this contention on the 
ground that the Court could “show no indulgence to a litigant 
who comes into Court with a false case.” It appears to their 

50 
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Privy Counc. Lordships that the question is hardly one of indulgence, and 
1906, that the plaintiff in this. case ought not, by reason of his 
~ having claimed too much, to be precluded from recovering 

T ag a proportionate amount of what he actually paid, to which he is 

v. undoubtedly entitled, a claim which the pleadings are wide 

E e enough to cover. 

l It was further contended that under section 95 of the Transfer 

ga danas of Property Act (IV of 1882) there ought to be a decree giving 

aig the plaintiff a charge on the interests of the defendants in the 
mortgaged property. That section says that :—_ 

“ Where one of several mortgagors redeems the mortgaged property and 

“ obtains possession thereof, he has a charge on the share of each of the other 

“co-mortgagors in the property for his proportion of the expenses properly 

“incurred in so redeeming and obtaining possession.” 

That section might be so stiictly construed as to limit its 
operation to mortgages under which possession passes, and, 
therefore, on redemption properly repasses. But it seems to > 
their Lordships more reasonable to construe the section dis- 
tributively, to make the condition of obtaining possession 
apply only to the cases in which its fulfilment is from the 
nature of the mortgage possible, and in other cases to make 
the charge follow upon redemption. 

Their Lordships will, therefore, humbly advise His Majesty (1) 
to discharge the decrees of the High Court and Subordinate 
Judge; (2) to declare that the plaintiff is entitled to recover 
against the defendants two-thirds of the sum of Rs. 10,025 paid 
by him to redeem the mortgage, with interest, at 6 per cent. 
per annum from the date of the institution of the suit, and that - 
he is entitled to a charge in respect thereof upon the defendants’ 
interests in the mortgaged property ; (8) to remit the case to the 
High Court to determine the amount due from the defendants 
and the time within which it should be paid by them and to 
give all necessary directions as to the re-transfer or realization of 
the mortgaged property of the defendants, and otherwise to give 
effect to His Majesty’s Order; and (4) to order that inasmuch 
as the costs of the case in the two Courts in India appear to 
have been occasioned substantially by the untrue cases set up on 
the one side and on the other, no.costs in either of these Courts 
‘should be given. For the same reason there will be no order 
as to the costs of this appeal. 











Appeal decreed. 


Rankin Ford and Co., for the appellant. 
T. L. Wilson and Co., for the respondents. ‘ 
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RANI HEMANTA KUMARI DEBI Privy Coowort, 
1906. 
VETEUS Sny 
: Alar. 21. 
- . Manarasa JAGADINDRA NATH ROY BAHADUR AND THE pee 
SECRETARY or STATE ror INDIA. ee 
ROBERTSON. 
Bjcotment—suit for~-onus probandi—evidence—value of—-importance of SIR ANDREW 
question of onus. ` e 
WILSON. 


It is for the plaintiff in'a suit for ejectment to prove possession prior ee 
to the alleged dispossession. In the question of evidence the initial fact 
of the plaintiff’s title comes to his aid with greater or less force accord- 
ing to the circumstances established in evidence. Afohima Chundar 
a Mozoondar v. Mohesh Ohundar Neogi, L. R., 16 I. A., 23 followed. 


ÅPPEAL from the judgment of the High Court of Judicature 
at Fort William in Bengal. 


The material facts appear from the judgment. 
Sir Robert Finlay, K. C. and DeGruyther, for the appellant. 
Jardine, K. O. and W. C. Bonnerji, for the respondents. 


Their Lordships’ judgment was delivered by . 
Lorn Roberrson.—This dispute relates to 497 bighas of land, Lord Robertson, 
< adjacent to the Brahmaputra river. This, land was, at the 
date of the plaint, viz., 3rd October, 1893, in the possession 
of the first respondent (who will be referred to as “the 
respondent”), and the suit was in substance one of ejectment 
at the instance of the appellant. 

“Phe earliest-and not the least material fact in the case is a 
decree of 27th March, 1835, which is the basis of the appellant's 

* case; but the complete elucidation of her title was effected by 

~.a judicial order of 14th March, 1859, which affirmed the correct- 

. ness of.a Thak map made in 1853. The order of 1859 and the 
map of 1853, conclusively establish that the appellant’s title 
includes -the. whole of the land in dispute. 

- The case of the respondent is rested on possession, Even on 
the showing of the appellant, the respondent at the date of the 
plaint had been in possession for eleven years, and the respondent 
says for twelve years (the period of limitation), and longer. The 
difference between the admitted possession and the period of 
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limitation being so norrow (one year) tle question of onus is im- 
portant; and their lordships adhere to the principle stated in 
the Privy Council case cited by the learned Judge in the High 
Court (Mohima Chundar Mozoomdar v. Mahesh Chundar Neogi(’)), 
and hold that it is for fhe appellant, as plaintif in a suit of 
ejectment, to prove possession prior to the dispossession: which 
she alleges. At the same time, their lordships consider that in 
this i of evidence the initial fact of the appellant's title 
comes to her aid, with greater or less force according to the 
cirewmnstances ese bliched | in evidence. 

Now, on this question of fact, very aue evidence was 
placed bofore the Judge of First Instance, and after very careful 
consideration, as shown in his judgment, he decided in favour 
of the appellant. His judgment was reversed on appeal; but, 
while the judgment in the High Court of Judicature at Fort 
William is careful and able, it does not come to close quartets 
with the judgment which it reviews, aud indeed never discusses 
or even alludes to the reasoning of the Subordinate Judge. This 
characteristic of the judgment of the High Court seriously invali- 


dates its authority when it is remembered that the case of the 


appellant is that, m a specified month of a specified year, she 
was forcibly dispossessed under circumstances graphically des- 
eribed. If her averments be true, the appellant was in posses- 
sion within the period of limitation, and her case is made out. 
That they are true the Subordinate Judge has held. Yet of 
this crucial question in the case the High Court takes no notice 
whatever. : 

In these circumstances, it is so far satisfactory to observe that 
there is a long train of facts ensuing on the Order of 1859 (which 
establishes the appellant’s title) and before the date of disposses- 
sion, adequately supporting the appellant’s contention that she 
and her predecessors possessed the disputed land from the date 
of her title downwards until the date of dispossession. On the | 
other hand, the counter-theory of the respondent that this land ` 


‘js part of their Kajiar Chur derives no support from any of the 


planus produced, except one (that of 1873); is irreconciliable with 
the boundaries given to Kajiar Chur; and would leave no room 
for Decreer Chur, the existence of which to the east of Kajiar 
Chur, and the measurements of which, are placed beyond doubt. 
The plan of 1873 undoubtedly makes the lands m dispute fall 
within the respondent’s property. But itis a plan of a very large 


-territory ; it is, on the face of it, open to the criticism expressed 


(1) [1888] L. R. 16 I. A., 23. 
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by the Subordinate Judge; and it was not prepared with the Parvy Councit. 


same concentrated attention to this specific ground which neces- 1908. 
. sarily characterises that Thak map of 1853. —— 
Their Lordships do not deem it necessary to discuss at length eaten a 
the multifarious topics advanced in argument, for the case admits v. 
of decision on comparatively simple grounds, of the merits of Eres 
which no one can be in a better position to discriminate than the Narn Roy Bane 
Judge who tried the suit and heard the witnesses. DUR AND TIE 


Their Lordships will therefore humbly advise His Majesty or pags 


that the appeal ought to be allowed, the decree of the High Court INDIA. 
of Judicature reversed with costs, and the decree of the Subordi- 





Lord Robertson. 
nate Judge restored. The respondent will pay the costs of the —- 
appeal, | 

l Appeal decreed. 
T. L. Wilson and Co., attorneys for the appellant. 
Adkin Lee and Edis, attorneys for the respondents. 
B. E. O'CONOR ` 2 3 CIYIL, 
versus . 1908. 
GHULAM HAIDAR AND AXoTneER.* Apri 12. 
Pre-emption—Sale-deed—walue as evidence—fancy price paid—pre-emption eres aJ. 
on payment of that price. BurKITT, J 


Where in a pre-emption suit the pre-emptor pleads that the price B 

. of the property in suit is less than what the sale~leed describes, 
the sale-deod should be looked upon as the ultimate agreement come 
to between the parties as showing the receipt of considerntion 
and as being the evidence by which the rights of parties ought to 
be determined, unless the evidence afforded by it has been rebutted 
by other evidence to the effect that the consideration mentioned in the 
-deed had not been paid and received. 
- It is an elementary fact in pre-emption law that if a vendee is willing 
to pay even a fancy price many times its value, for certain property -and 
does pay it, the pre-emptor who wants to take over that property-can do 
so only on payment of that fancy price. 

= Re. 35,000 was the aggregate price of 10 villages agreed to be sold,- 
but the parties to the sale transaction agreed that a separate conveyance 
should be executed in respect of each of the villages showing the con- 
sideration to be paid for each village, held that there was nothing to 
prevent a vendor and purchaser from modifying a contract entered into 

l between them in any way they pleased or of -rescinding a contract and 
entering into an entirely new contract. Held also that the parties 
had an absolute right to arrange that the sale should be carried out 
by separate conveyances and to fix the price of each village at their 

+53, A, No. 1394 of 1904. 
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pleasure. If the prices were fixed, as far as possible, to prevent preemp- 
tion, there was no objection to this, provided the purchase money as set 
forth in each conveyance was in each case actually paid. 

In this case, the pre-emptor was held liable to pay interest at the rate of 
G per cent. per annum on the sale price mentioned in the sale-deed for the 
period intervening between the date of his declining to purchase it at that 
price and the dato of actual payment under the decree. 


SECOND APPEAL from the decree of W. D. Ashworth, Esq., L.C.S., 
District Judge of Allahabad, affirming ae decree of Pondit 
Rajnath Sahi. Subordinate J udge. 
- The appellant bought 10 villages for Rs. 35,000. Earnest 
money was paid. The appellant knowing that some of the 
villages would be pre-empted, asked the vendor to convey the 
said 10 villages by as many separate sale-deeds and put on high 
‘fancy’ prices on the villages which he knew were subject to 
plaintifi’s right of pre-emption. The plaintiff brought separate 
sults for pre-emption in respect to all the villages. The plaintiff 
alleged that the consideration mentioned in the sale-deeds was 
fictitious and they were entitled to pre-empt on payment of 
proper prices. Both the Courts below decreed the suit holding 
that the consideration mentioned in the sale-deeds was not the 


= true consideration. The Lower Appellate Court held that 
“appellant's action amounted to ‘civil fraud.’ 


Defendant appealed. ° 
Sir Walter Colvin, (with him Wallach and Muhammad Ishaq), 


for appellant, submitted that there was notlung to prevent the 
vendee from putting fancy prices on the villages he knew would 


_be pre-empted, even if it were to defeat the right of pre-emption. 


Tf the vendor choses to put a fancy price upon a village and 
the vendee purchases it for that priee it is not a fraud so long 
as the money is actually paid, evenif it had the effect of defeat- 
ing the plaintiff’s right of pre-emption. 

Motilal Nehru (with hun Durga Charan Banerji), Datti Lal 
and Satya Chandra Mukerji, submitted that it was a-fraud of 
the grossest kind to put a fictitious value. The finding of the 
Lower Courts that the consideration mentioned in the sale-deeds 
was not the true consideration, should not be disturbed in second 
appeal. The Courts below had found the consideration to be 
much less than that mentioned in the sale-deed. That was a 
finding of fact and was fatal to the appeal. 

The judgment of the Court was delivered by 

STANLEY, C. J.—Tlus second appeal arises out of a suit for 
pre-emption brought by the plaintiff, Ghulam Haidar, under the 
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- following circumstances :—One Ali Mazhar was owner of consi- Omi. 
derable property consisting of amongst others the ten villages in 1908. 
the district of Allababad. He became embarrassed and at the —— 
suit of one of his creditors, Musammat Srimati Benodi Debi, B. E. ene 
decrees were passed, and in execution of these decrees the ten GHULAM 
villages were sold on the 20th of March, 1902, and purchased Harpar. 
by the decree-holder for various sums, amounting in the aggregate Stanley, O. J. 
to Rs. 29,280. Musammat Benodi Debi had no intention of aan 
retaining the property and allowed the information to be cir- 

culated that she was willing to dispose of the villages to pur- 
chasers at a reasonable profit on her purchase. The village 
of Chamarcha with which this appeal is concerned is one of the 

` ten villages and was purchased by her for the sum of Rs. 4,000. 
Mr. O’Conor acting on behalf of one Hussain Ali Khan, offered 
to purchase -the ten villages for a sum of Rs. 35,000, and this 
offer was accepted, and the terms of purchase were afterwards 

. arranged. Although Rs. 35,000 was the aggregate price of the 
entire of the ten villages it was agreed that a separate conveyance 
should be executed in respect of each of. the villages showing 
the consideration to be paid for each village. There is nothing, 
“we may point out, to prevent-a vendor and purchaser from 
modifying a contract entered into between them in any way they 
may please or indeed of rescinding a contract and entering into 
an entirely new contract. The parties here had an absolute 
right to arrange that the sale should be carried out by separate 
conveyances and to fix the price of each village at their pleasure. 
If the prices were fixed, as far as possible, to prevent pre-emption, 
we see no objection to this, provided the purchase money as set 

‘forth in each conveyance was in each case actually paid, Ac- 
cordingly ten conveyances were prepared, executed and registered 
andl Rs, 35,000 were paid to the vendor through the Bank of 
, Bengal. The purchase money, which was paid for the village of 

; Chamar cha, was Rs. 5,500. This is the price for which, as is recited 
in the deed, the property was purchased and the sum which the. 
vendor admitted at registration she had received in respect of ` 
that village. The plaintiff, Ghulam Haidar, instituted the suit 
out of which this second appeal has arisen, to pre-empt the sale 
of this village and is admittedly a person entitled to pre-empt. 


` In his plaint he alleged that the ten villages were purchased 
by Mr. O’Conor for a sum of Rs. 25,000, but that, in order to 
' defeat the right of pre-emption of the plaintiff and other co- 
sharers of the villages, separate sale-deeds were executed in 
respect of each village. and that the sale consideration stated in 
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the sale-deed of the village Chamarcha is Rs. 5,500. He claimed 
a right to pre-empt this village on payment of a sum of Rs. 


1,996-2-3, a sum arbitrarily fixed by him with reference to the - 


profits of the village expressing his belief that the actual sale 
consideration of the property did not exceed that amount. He 
asked for a decree for pre-emption on payment of that sum or 
any other sum which the Court might fix. The Court of first 
instance held that the plaintiff was entitled to pre-empt on 
payment of a sum of Rs, 3,350-12-8. 

On appeal by Mr. O'Conor the learned District Judge dis- 
missed the appeal but allowed an objection filed on behalf of the 
respondent, Ghulam Haidar, and varied the decree by reducing 


the amount payable by him for pre-emption to the sum of Res. - 


2,025-13-6. This it will be observed is about half the price 
which was paid by Musammat Benodi Debi on the occasion of her 


` purchase. The learned District Judge held “if it were necessary — 
he should hold that the lower Court was justified in finding 


from a Civil Court point of view that the amounts entered 
in the sale-deed were fraudulent.” By this he means that the 


defendant-appellant here entered in the sale-deed of some of the. 
villages higher prices than he otherwise would have done in ` 


order to defeat claims for pre-emption thereupon. Ignoring the 
contracts evidenced by the sale-deeds, he went into the question 
of the market value of the properties comprissd therein and 
thereupon made new contracis for the parties finding that the 
market values so arrived at formed the price which the parties 
agreed to pay and toaccept. In this we think the learned Judge 
was wholly wrong. There is not merely no allegation of fraud 


in the plaint, but there is not a title of evidence to support the ` 


finding of the District Judge that the amounts entered in the 
sale-deed were fraudulent. What the learned Judge means by 
the statement that the sale-deeds were “ fraudulent from a Civil 
Court point of view’ we are at a loss to understand, but 
we observe that he subsequently states that the finding of 
fraud by a Civil Court “does not amount to saying that 
any criminal or even moral hishonesty is proved against 
the appellant.” ‘There is no evidence to support the case 
which the learned Judge has set up for the plaintifl-respon- 
dent, Ghulam Haidar. Each individual sale-deed contains 
an admission by the vendor that the amount of consideration 
entered in that deed had been paid to and received by her. To 
the same effect is the registration endorsement. There is abso- 
lutely nothing on the record to show that these admissions were 
fraudulent or untrue. The sale-deed of village Chamarcha em- 
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bodies the ultimate agreement come to by the parties and shows 
the receipt of consideration and is the evidence by which tha 
rights of the parties ought to be determined. The evidence 


. afforded by it has not been rebutted by any other evidence. 


CaS 


There is no doubt on the record some evidence as to what would 
be the market value of this particular village 1f that value were 
to be ascertained by a consideration of the annual profits or of 
the amount of the Government revenue ; but as long as we have 
before us the concluded agreement of the parties and the ad- 
mission unrebutted by other evidence that the consideration 
mentioned in the sale-deed had been paid and received, there is 
no reason why we should look further and ascertain what the 


value of the property is in the manner adopted by the lower 


Courts. . It should be borne in mind as an elementary fact in 
pre-emption law that if a vendee is willing to pay even a fancy 
price many times its value, for certain property and does pay it, 
the pre-emptor who wants to take over that property can do so 
only on payment of that fancy price. The plamtif admittedly 
is entitled to pre-empt the sale, but he can do so only on payment 
of the actual price fixed between the parties and paid. It is 
admitted that the plaintiff-respondent, Ghulam Haidar, had an 
opportunity of pre-empting the-property on payment of the price 


given for it by Mr. O’Conor, that is, Rs. 5,500. This offer he’ 


declined on the 27th of August, 1902. The litigation is altogether 
due to his action. We therefore allow the appeal, modify the 


decree of the two lower Courts and give the plaintiff-respondent 


a decree for possession on payment on or before the 12th of July, 
1906, of the sum of Rs. 5,500, with interest, at the rate of 6 per 
cent. per annum, from the 27th of August, 1902, up to the date 
of payment. If the plaintiff pays this amount within the time 
‘prescribed, he will obtain possession of the pre-emptive property 
in suit, but on failure to make this payment his suit will stand 
dismissed with costs in all Courts including fees in this Court 
on the higher scale. In any event the respondent, Ghulain 
Haidar, must pay the costs of the defendant-appellant in both 
the lower Courts and also the costs of this appeal including 
fees in this Court on the higher scale. 
B.O M. o Appeal decreed, 
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Civil Procedure Code (Act XIV of 1882), sections 244, 278, 280 and 
283—Property attached—Legal representative—Plea that property 
attached is trust property—<A ppeal. 

An objection raised by the legal representative of a deceased judgment- 
debtor to the effect that the preperty attached is not the deceased’s but 
that it is trust property which he holds as trustee; is not an objection 
falling under section 244 of the Code of Civil Procedure, but under 
section 278 of the same, and an order passed thereon is not appealable 
as a decree under section 244, Civil Procedure Code. Seth Chand Mal v. 
Durga Det, I. L. R., 12 AlL, 31d followed. 


- APPEAL AGAINST THE DECREE of Maulvi Saiyid Zain-ul-abdin, 
Subordinate Judge of Jaunpur. 


Application for execution. 


_ The facts of the case sufficiently appear from the judgment of 
the Court. 


Haribans Sahai, for the respondents, raised a preliminary 
objection to the hearing of the appeal on the ground that the 
objection raised by the judgment-debtor that he holds the pro- 
perty as a trustee for a third person was an objection falling 
under section 278 of the Code of Civil Procedure, and so the 
order passed disallowing that objection became final. The remedy 
of the objector was to institute a suit under section 283, Code of 


Civil Procedure. He relied on 
Seth Chand Mal v. Durga Det, [1889] I. L. R., 12 AL, 313. 

Abdul Majid, for the appellant, submitted that the objection 
was filed under section 244, Code of Civil Procedure, the objector 
being a party to the decree. He had therefore a right of appeal 
against the order disallowing that objection. 


Haribans Sahai was not heard in reply. 


The judgment of the Court was delivered by 
Srantey, C. J.—A preliminary objection has been raised to the 


hearing of this appeal on the ground that no appeal, under the | 
2E. F. A. 239 of 1005. 
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circumstances, lies to this Court. Tt appears that in execution of 
a decree certain property was attached. An objection was filed 
to the attachment by the judgment-doebtor, who was placed upon 
the record as the legal representgtive of the deceased debtor, the 
allegation of the objector being that the property sought to be 
sold in execution of the decree was not the property of the 
judgment-debtor, but was property in his possession as a trustee 
for others. This objection was considered and overruled. The 


_ present appeal has been preferred against the decision of the © 


Court below. We think that in view of the provisions of sections 
278, 280 and 281 of the Code of Civil Procedure, the preliminary 
objection should prevail. The appellant preferred an objection 
to the sale relying upon the provisions of section 280, which 
enables a person to set up the claim that though property, which 


has been attachéd is in the possession of the judgment-debtor, . 


yet it is not in his possession on his own account but on account 
of or in trust for some other person. The Court below disallowed 
the claim so preferred. Under these circumstances the obvious 
course for the appellant to have taken is “that prescribed by 
section 283, that is, institute a suit to establish the right, which 
he claimed to the property in dispute. The question: was not 
one between the decree-holders and the judgment-debtor or his 
representative but between the decree-holders and a person, who 
set up the right of third parties. The question appears to us to 
be concluded by the decision of a Full Bench of this Court in the 
case of Seth Chand Mal v. Durga Deil). In that case the law 
upon the subject was fully considered and it was held that ina 
case such as the present, the proper course is to institute a suit 
and that it is not open to parties to have the question determined 
under the provisions of section 244 of the Code. We therefore 
allow the preliminary objection and dismiss the appeal with 
costs, including fees in this Court on the higher scale. 
J. B. L. Appeal dismissed, 
(1) [1889] L L. R., 12 All, 313. 
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TULSA KUAR 
versus 


JAGESHAR PRASAD AND OTHERS.” 


N.-W. P. Cand Revenue Act (ITI of 1901), Local, sections 188, 142, 145, 
and 233, clause (m). Third party's property attached for arrears of 
revenue due by a ¢o-sharer—payment by third party—claim against 
defaulting co-sharer for money 80 paid not barred—Indian Contract Act 
(IX of 1872), sections 69 and 70-—-Rules of construction—presumption 
in favour of jurisdiction of Civil Courts. 


Section 183 of the Tenancy Act was intended to give a remedy to a 
party who is liable to pay Government revenue and who disputes the 
amount claimed, enabling him to pay the amount under protest and sue 


~ the Government for the amount so paid. It does not apply to a case 


where the goods of a third party are attached and who pays the money 
under protest. The Tenanoy Act regulates the relations of the Govern- 
ment and the shareholders in the revenue paying land. 

The general presumption is against an intention to disturb the estab- 
lished state of the law or to interfere with the. vested rights of the 
subject, and there is a leaning against so construing a statute as thereby 
to oust the jurisdiction of Oivil Courts. 

Section 233 was not intended to protect the Government against 
claims in respect of illegal acts dona to the detriment of the persons 
who are under no liability to pay the Government revenue. 

The property of the plaintiff was attached for Government revenue 
due from the defendants. She paid the money under protest and brought 
this suit against the defendants for recovery of the money so paid. Held 
that she was entitled to recover the amount under the provisions of 
section 69 of the Indian Contract Act. Inasmuch as the property of the 
plaintiff would have been brought to sale, had she not paid the amount 
of revenue due by tho defendants, she was interested within the meaning 
of section 69 of the Indian Contract Act in the payment of money which 
the defendants were bound to pay. Smith v. Dina Nath, I. L. R., 12 Cal. 
213, and Bama Sunderi Dasi v. Adhar Chandar, I. L. R., 22 Cal, 28 applied. 

Per BANERJI, J: As the defendants had enjoyed the benefit of the 
payment and such payment was not made voluntarily or gratuitously, 
the case may come within the purview of section 70 of the Indian 
Contract Act also. 


SECOND AppEAL from a decree of S. Muhammad Ali, Esq., 
District Judge of Jaunpur, affirming a decree of M. Zain-ul- 
Abdin, Subordinate Judge. 


Suit for money. 


Government revenue was due from the defendants. The 
Government attached plaintiff's property as being property 


* 8, A, 621 of 1904, 
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belonging to defendants. The plaintiff paid the money due to 
Government from the defendants and saved her property from 
sale. She then brought the suit which gave rise to this appeal 
for recovery of the sum paid by her to Government. The 
Courts below dismissed the suit holding that the plaintifi’s 
remedy was against the Government as laid down by section 
183 of Land Revenue Act, and that the suit was not cognisable 
by the Civil Courts under the provisions of section 233(m). 


Plaintiff appealed. 


Mohan Lal Nehru (for M. M. Malavyia and Gokul Prasad), for 
appellant, submitted that sections 183 and 233(1) of the N.-W. 
P. and Oudh Land Revenue Act did not apply. ‘Section 183 
contemplated a case by a person against whom proceedings were 
taken. In the present case proceedings were taken against the 
defendants, but the plaintiff’s property was attached as belonging 
to the defendants. If the plaintiff had not paid, her property 
would have been sold. She was compelled to pay the money 
which the defendants were legally bound to pay. She was 
therefore entitled to recover the money from the defendants, 
He relied on 

Section 69 of the Indien Contract Act. _ 

Section 233, clause (m) also did notapply. That contemplated 
a case by a person against whom proceedings were taken by the 
Government. l 


Durga Charan Banerji, for the respondents, submitted that 
section 6&9 of the Contract Act did not apply. The person 
whose property was attached was the person against whom 
proceedings were taken. The property of the plaintiff having 
been attached she was the person against whom proceedings 
were taken and she ought to have sued the Government. Sec 
tions 183 and 233, clause (m) were complete answer to the suit. 
Those sections contemplated a case where the property could not 
be rightly sold. Cases where property could be rightfully sold 
were provided for by section 169 of the N.-W. P. Tenancy Act. 


Gokul Prasad in reply. Section 183 only applied to those 
cases in which the attached property belonged to the persons 
against whom proceedings were directed and not to cases of 
third parties against whom the Government did not pretend 
to take proceedings. Section 233(m) applied only to those persons 
against whom proceedings could be taken under the provisions 
of the Revenue Act, 
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The following judgments were delivered. 

STANLEY, C, J.—Questions of some difficulty arise in this appeal. 
The suit was brought by the plaintiff to recover a sum of money 
paid by her in satisfaction of Government revenue under the 
following circumstances :—<Arrears of Government revenue, 
amounting to Rs. 480-9-8, were due by the defendants for 1304 
Faslı and subsequent years. The Government attached certain 
moveable property of the plaintiff, which was found in the 
fomale apartment, and in order to remove the attachment the 


plaintif paid the amount due. It is not denied that the 


defendants were liable to pay the arrears and that the plaintiff 
paid them im order to remove the attachment, nor is it denied 
that the property which was attached in the female apartment 
was the property of the plaintiff. The plaintiff instituted the 
suit out of which this appeal has arisen for recovery from the 

defendants of the amount so paid by her with interest, - 

The Court of first instance held that if the plaintiff had any 
cause of action it was against the Government and not against 
the defendants and dismissed the suit. On appeal the learned 
District Judge held that the plaintiff was debarred from: 
maintaining the suit by the provisions of sections 183 and 233 
of the Land Revenue Act (No. IH of 1901). Hence this 
appeal. 

The contention of the learned Vakil for the appellant is that 
neither section 183 nor section 233 apples to a case such as 
the present one, and that under section 69 of the Indian Contract 
Act the plaintiff is entitled to succeed. That section is in these 
words, “A person who is interested in the payment of money 
which another is bound by law to pay and who therefore pays 
it is entitled to he reimbursed by the other”. The argument 
of Mr. Mohan Lal is that when the property of the plaintiff was 
attached she had such an interest in the payment of the arrears 
due by the defendants as entitled her on payment to be reimburs- 
ed under this section. 

Before I deal with this matter it will be convenient to consider 
the true effect and meaning of the sections of the Land Revenue 
Act upon which the defendants-respondents base their case. 
Section 183 runs as follows:—‘‘ Whenever proceedings are 
taken under this Chapter against any person, for the recovery of 
any arrears of revenue, he may pay the amount claimed under 
protest to the officer taking such proceedings, and upon such 
payment the proceedings shall be stayed and the person against 
whom such proceedings were taken may sue the Government 
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in the Civil Court for the amount so paid, and in such suit the 
plaintiff may, notwithstanding anything contained in section 
145, give evidence of the amount, if any, which he alleges to 
be due from him.” Section 145 is the section which renders the 
statement of account certified by the Tahsildar conclusive 
evidence of the existence of an arrear of revenue, of its amount 
and of the person who is the defaulter. It appears to me that 
section 183 does not provide for a case in which a third party, 
who is not a defaulter in the matter of payment of Government 


revenue but whose property has been improperly attached to- 


satisfy arrears of revenue, has paid the arrears in order to remove 
the attachment. It contemplates, I think, proceedings taken 
against a defaulter or defaulters only. Thisis shown by the 
provision which enables the party, who may sue Government in 
a Civil Court for the amount paid by him under protest, to give 
evidence of the amount, if any, which he alleges to be due from 
him. The Act, as its title denotes, deals with a special subject. 
It is an Act which regulates the relations of the Government and 
share-holders in revenue-paying land in respect of Government 
revenue and other matters connected with revenue paying land 
and purports to be an Act to “ consolidate and amend the law 
relating to land revenue and the jurisdiction of revenue officers, 
in the North-Western Provinces and Oudh.” It is not an Act 
which purports to control the rights and obligations of the public 
generally. Section 183 seems to have been intended to give a 
remedy to a party who is liable to pay Government revenue, and 
who disputes the amount claimed, enabling him to pay that 
amount under protest and sue the Government in the Civil Court 
for the amount so paid. Then we come to section 233. This 
section provides that no person shall institute any swit or other 
proceedings in the Civil Court with respect to a number of 
matters and amongst others under clause (m) “ claims connected 
with or arising out of the collection of revenue (other than claims 
under section 183, or any process enforced on account of arrears 
of revenue or on account of any sum whichis by this or any 
other act realizable as revenue.” 

Mr. Durga Charan Banerji, on behalf of the respondents, 
strongly urged that this provision barred the present suit; that 
the claim was connected with or arising out of the collection of 
revenue and could not be brought in a Civil Court. There is 
no doubt that the claim of the plaintiff is in a sense connected 
with the collection of revenue but had the Legislature when it 
enacted this clause, in contemplation any other claims than 
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claims which might be advanced by parties liable to pay revenue ? 
l think not. The Act is one which regulates the relation of the 
Government on one side and a limited class of persons, namely, 
sharers in revenue-paying mahals in the other.. General words 
admit of restriction according to the subject to which they relate 
and the scope and object of the enactment. If the Legislature 
intended so important innovation as is contended for, it would, 
I think, have manifested its intention in clear and explicit terms. 
The general presumption is against an intention to disturb the 
established state of the law, or to interfere with the vested 
rights of subjects, and there is strong leaning against so constru- 
ing a statute as thereby to oust or restrict the jurisdiction of the 
Civil Courts. In the provision that “no person shall institute a 
swt” it seems to me that the legislature had in contemplation the 
class of persons to whom the Act in its general bearing is appli- 


. cable, that is, to share-holders liable to pay Government revenue 


and not to strangers outside this body. Ido not think it was 
intended to protect the Government against claims in respect of 
illegal acts done to the detriment of the persons who are under 
no liability to pay Government revenue. It was merely intended 
to protect the Government against claims of members of the 
revenue paying class. But whether I am right or not in this 
view, it seems to me that this provision cannot protect the 
defendants against the claim of the plaintiff if that claim be in 
other respects legal and maintainable. If in this case there had 
been no attachment of the plaintiff's goods, but at the request 
of the defendants she had paid the Government revenue accord- 
ing to the respondent’s contention, her claim in thé Civil Court 
could not be sustained. I cannot yield to this contention. It 
seems to me that the jurisdiction of the Civil Court has not in a 
case like the present been ousted. 

I now come to the second question. Was the payment made 
by the plaintiff such a payment as comes within the purview 
of section 69 of the Indian Contract Act. That section lays down 
a wider rule than is recognised by the English authorities. The 
words “a person who is interested in the payment of money 
which another is bound by law to pay” are very wide. In order 
that the aid of the section may be invoked, all that apparently is 
necessary is that a person has paid money which another was 
bound by law to pay, and that he had an interest in the payment 
of that money. Undoubtedly, the plaintiff was interested in the 
payment of the arrears of revenue which the defendants were 
liable by law to pay seeing that her property was attached, 
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illegally it may be, to satisfy these arrears. In his recent work 
on the Indian Contract Act, Sir Frederick Pollock notices the 
wiceness of the language of this section. He says in his com- 
ment on the section at page 239, “The words ‘interest in the 
payment of money which another is bound by law to pay’ 
might include the apprehension of any kind of loss or 
inconvenience or at any rate of any detriment capable of being 
assessed in money. This is not enough in the common law to 
found a claim to reimbursement by the person interested if he 
makes the payment himself.” Later on he says, “the English 
authorities do not cover a-case when the plaintiff has made a 
payment operating for the defendant’s benefit but was not 
under any direct Jegal duty to do so, nor where the defendant 
was not bound to pay though the paymnet was to his advantage.” 
But under the section in question he holds that “it 1s enough for 
a person claiming under the provision of this section to show that 
he had an interest in paying the money claimed by him at the 
time of the payment”. It seems to me that the language of the 
section is quite wide enough to embrace the case of the plaintiff, 
aud it is certainly consonant with justice that she should be 
entitled to recover from the defendants the money which they 
were liable to pay but which she bona fide paid for the protection 
of her property, the benefit of which payment the defendants 
have enjoyed. 

I would therefore allow the appeal, set aside the decree of 
the lower court and give a decree to the plaintiff for the principal 
amount claimed with interest thereon, at the rate of 6 per cent. 
per annum, from the 12th of September, 1900, to the date of 
realisation, together with her costs in all Courts, including fees 
in this court on the higher scale. 

Banens, J.,—I agree with the learned Chief Justice. It is 
manifest from the provisions of section 183 of the United Pro- 
vinces Land Revenue Act (No. IIT of 1901) and specially the 
second paragraph of the section that the suit contemplated by 
the section is a suit against the Government by the defaulter 
himself and not by a third party. In the first paragraph it is 
provided that “the person against whom such proceedings (that 
is, proceedings under Chapter VIII for collection of arrears of 
revenue) were taken may sue the Government in the Civil 
Court”. As proceedings under the Chapter are only taken 
against the proprietor of a Mahal (vide section 142) it is the 
proprietor who is thus authorized to sue. Again, the second 
paragraph of the section provides that in such a suit the plaintif 
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may give evidence of the amount, if any, which he alleges to 
be due from himself. It is therefore clear that the plaintiff in 
the suit must be the person who is alleged to be the defaulter 
and in regard to whom a certificate has been granted under 
section 145, 

I also concur in holding that section 233, clause- (m), does not 
bar the suit. The language of the section is, no doubt, very 
wide, but as the learned Chief Justice has pointed out, the 
legislature could not have intended that except a suit under 
section 183 (which in our opinion can only be brought by the 
defaulter), no other suit of any description could be instituted 
by any one in connection with “the collection of revenue or any 
process enforced on account of an arrear of revenue’. It seems 
to me that the section forbids a suit by the defaulter against 
Government, or possibly by any other person against the 
Government, but it does not, I think,. preclude a person in the 
position of the plaintiff from maintaining a suit like thé present. 
Were we to accept the contention of the respondent the plaintiff 
would be wholly without remedy. The Land Revenue Act does 
not contain any provision similar to the provisions of section 278 


„and the following sections of the Code of Civil Procedure, and 


therefore upon the attachment of her property for the recovery 
of arrears of revenue due by the defendants, she could not have 
preferred an objection claiming to have her property released 
from attachment. Ifit were held that she could not bring a 
suit like the present by reason of the provision of section 233, 
clause (m), she would’ have no remedy for the wrong done to 
her. Such, surely, could not have been the intention of the 
legislature in enacting that clause. 

As the property of the plaintiff was attached and would hayé 
been brought to sale had she not paid the amount of revenue 
due by the defendants, she was ‘interested in the payment of 
money ” which the defendants were bound hy law to pay. She 
is, therefore, entitled under section 69 of the Contract Act to be 
reimbursed by the defendants. The principle of the ruling of 


the Calcutta High Court, in Smith v. Dina Nath) and Bama 


Sundari Dasi v. Adhar Chandar(?), is applicable to the present 
case. Further, as the defendants have enjoyed the benefit of the 
payment made by the plaintiff and such payment was not made 
voluntarily or gratuitously, the case may come within the pur- 
view of section 70 also. 


(1) [1885] I. L. R., 12 Cal, 213. ` 
(2) [1894] I L. R., 92 Cal, 28. 
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For the above reasons I agree in the order proposed by the 
learned Chief Justice, 1906. 


X. Appeal decreed. Tursa Koar 
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Civil Procedure Coda (Act XIV of 1882), section 108—Partition—Joint . 
property—Firet suit dismissed for default—Second suit, maintain- STANLEY, O, J. 
ability of. Knor, sd: 
The right to enforce partition is a legal incident of a joint tenancy, 

and so long as such tenancy subsists any of the joint tenants may 

apply to the Court for partition of the joint property. Nasratullah v. 

Mujibullah, I. L. R., 13 All, 309, referred to. 

Held, therefore, where the first suit for partition was dismissed for 
default of appearance, a second suit for the same relief would lie. 


SECOND APPEAL against the decree of J. H. Cumming, Esq., 
District Judge of Aligarh, confirming a decree of Maulvi Maula 
Bakhsh, Additional Subordinate Judge. 


Suit for possession after partition. 


The facts are as follows :—~ 

The parties were members of a joint family and owners of a 
joint firm. The plaintiffs brought a suit for partition. At the 
hearing the plaintiffs were not present, but their pleader, who 
was present, applied for an adjournment as his witnesses were 
absent. This application was refused and the suit was dismissed 
for default. The plaintiffs instituted a second suit for partition. 
The Court of first instance dismissed the suit on the ground that 
it was barred by section 103, Civil Procedure Code. The lower 
appellate Court confirmed the decree. 


Plaintiffs appealed. 


Durga Charan Banerji (with him Abdul Majid), for the ap- 
pellants, contended that the dismissal of the first suit was not for 
default, and that as the property was still joint, the plaintiffs were 


entitled to ask for partition. He relied upon 
Nasratullah v, Mujibullah, [1891] I. L. R., 13 AL., 309. 
oS, A. 1035 of 1904, 
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Satish Chandra Banerji, for the respondents, submitted that the 
question was nat whether joint property could be partitioned, but 
whether in view of the provisions of section 103, Civil Procedure 
Code, a second suit would lie. It was a pure question of proce- 
dure, the first suit was dismissed for default, and the plaintiffs 
remedy was not a second suit’ but an application for restoration 
of the first suit. The plaintiffs had a remedy which they had 
not availed themselves of and they must abide the consequences. 
He distinguished the case in 13 All. 


Durga Charan Banerji, not called upon to reply. 


` The judgment of the Court was delivered by 

STANLEY, ©. J.—The principle laid down in the case of Nasrat- 
ullah v. Mujibullah and others(}) appears to us to govern this 
case. In that case it was held that where a decree declaring a 
right to partition has not been given effect to by the parties and 
the decree has become by lapse of time or otherwise unénforcible, 
it is competent to the parties or any of them, if they continue 
still to be interested in the joint property, to bring a fresh suit 
for a declaration of their right to partition. In the course of 
their judgment the learned Chief Justice, Sir Jonn Enag, and 
one of us stated as follows :—“ It appears to us that when a decree 
declaring a right to partition has not been given effect to by the 
parties proceeding to partition in accordance with it, it is 
competent for the parties or any of them if they still continue 
to be interested in the joint property, to bring another suit for a 
declaration of a right to a partition in case their right to-partition 
is called in question at a time when by reason of limitation or 
otherwise they cannot put into effect the decree first obtained. 


Jn this respect suits for declaration of right to partition differ 


from most other suits, so long as the property is jointly held, 
so long does a right to partition continue. When a person 
having a right to partition and desiring to partition, has his right 
chalienged, it appears to us he can maintain a suit for a 
declaration, provided his prior decree is not still enforcible.” As 
it appears to us the right to enforce partition is a legal incident 
of a jomt tenancy and so long as such tenancy subsists so long 
may any of the joint tenants apply to the Court for partition 
of the joint property. For these reasons the Courts below have 
erred in dismissing the suit. We must therefore allow the 
appeal. As the case in both the lower Courts was determined 
upon a preliminary point, we set aside the decrees, remand the 
(1) [1891] L É. R., 13 All, 309, 
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suit to the’ Court of first instance through the lower appellate Civit. 
Court, with directions that it be re-instated’ in’ the file of 1906. 


pending cases, in its original number and be disposed of on La 
the merits. Costs here, including fees in this Court on the higher oe Das 
scale, and hitherto will abide the event. Raw PARSHAD. 
O ABEL., Appeal allowed. stanley 0. J. 

DHUMAN MAL ae 

1906. 

versus a 

April 11. 


PANNA LAL AND ANOTHER, | ete 


Kxox, J. 
Limitation Act (XV of 1877)—Article 179—deeree for sale—appeal by ona AIRMAN, J, 


defendant—time against others saved. 


Where the decree was for sale upon a mortgage jointly executed by 
three mortgagors, an appeal by one of them saves limitation against all 
of them. The principle laid down in Ganga Kuar v. Kesar Kuar, 1 A, 
L. J. R., 409, only applies to a case of money decree which could be 
executed against any judgment-debtor. 


- SECOND APPEAL against the order of L. G. Evans, Esq., Dis- 
trict Judge of Saharanpur, confirming an order of Babu Madho 
Das, Subordinate Judge. | 


Application for execution of decree. 
The facts of the case are as follows :— 


In a suit for sale upon a mortgage executed by three persons 
the decree was passed on 2nd November, 1894. An order 
absolute for sale was passed by the first Court on 15th January, 
1898. One of the mortgagors, namely, Har Sukh Rai, appealed, 
‘and his appeal was finally dismissed by the High Court on llth 
February, 1901. Application for execution of the decree was 
made on 4th February, 1904. One of the judgment-debtors, 
namely, Dhuman, resisted the application on the ground that it 
was barred by time. The Courts below disallowed the objection. 


Satya Chandra Mukerji, for the appellant, submitted that 
Dhuman having filed no appeal, the decree-holders could have 
executed the decree against him at once after it was made 
absolute, | 


. He relied on 
, Ganga Kuar v. Kesar Kuar, [1904} 1 A. L. J. R., 409. 


* B.S, A, 1312-of 1904. 
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Oni Gokul Prasad (for Satish Chandra Banerji), for the respondents, 
1908. was not called upon. 
Duuwan Man The judgment of the Court was delivered by 


Kwox, J.—In support of the ground taken in the memorandum 
of appeal the learned Vakil relies upon a decision of this Court 
Knox, J. in the case of Ganga Kuar v. Kesar Kuar reported at page 409 

a of Volume I of the Allahabad Law Journal(?). In our opinion 

that case is clearly distinguishable from the one before us. The 

-decree considered in that case was a money decree and could 
have been executed in its entirety against either of the judgment- 
debtors. Inthe present case the decree was one for sale of 
property under a mortgage jointly executed by three mortgagors. 
There is no specification in the mortgage-deed as regards the 
share of any one of the three. The Full Bench ruling of this 
Court in Afashiat-wn-nissa v. Rani(?) lays stress upon the decree 
having been passed not jointly but severally. Here there 
was a joint decree the whole of which might be and was 
assailed by one of the mortgagors. We are of opinion that 
the Court below rightly held that the present application 
for execution was within time as presented within three years 
from the time when the appeal of Har Sukh was dismissed by 
this Court. We dismiss this appeal with costs. 


I. BL I, Appeal dismissed. 


(1) (1904) 1 A. L. J. R., 409. 
(2) [1889] I. L. R., 13 All, 1. 
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ar Criminal Procedure Code (Act V of 1898), section 230—compensation—order 
by appellate Court—tllegal. 


The legislature intended that only the Magistrate, by whom a case 
is in the firat instance heard, can pass an order under section 250 of the 
Code of Criminal Procedure. It would be inconvenient if, when the 
tribunal before whom the case is heard finds a charge to be proved, an 
appellate tribunal when reversing that finding could pass am order for 
compensation on the ground that the accusation which was established 
in the Court below was either frivolous or vexatious. 


° Or, R. 178 of 1906. 
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CRIMINAL- REFERENCE by S. R Daniels, Esq., Sessions Judge 
of Azamgarh, recommending that the order- for compensation 
passed by ©. E. Crawford, Esq., District Magistrate, be set 
aside. 


The material facts appear from the judgment. 
Assistant Government Advocate (W. K. Porter), for the Crown. 
-The opposite party were not represented. 


The following judgment was delivered by 

STANLEY, C. J.—This case comes before the Court on a reference 
by the learned Sessions Judge of Azamgarh, recommending that 
‘an order for compensation passed by the District Magistrate 


against a complainant should be set aside as illegal.- The com-- 


plainant brought a charge against two persons of offences under 
sections 426 and 352 of the Indian Penal Codé, which was heard 
before’ a Magistrate of the third class. The accused were 
convicted, but upon appeal the learned District Magistrate set 
aside the conviction and holding that the complaint was frivolous 
or vexatious within the meaning of section 250 of the Criminal 
Procedure Code, ordered the complainant to pay Rs. 10 compensa- 
tion. The learned Sessions Judge. being of opinion that the 
District Magistrate had no authority to grant compensation, has 
made this reference to the Court. Being called upon for an ex- 
planation the District Magistrate submitted that the order in 
question could be legally passed under section 423 (1) (d) and he 
relied upon what he terms “ the opinion expressed by Mr. Justice 
PrinsEP in his work on the Criminal Procedure Code.” By section 
423 (1) (d) an appellate Court is empowered to make any amend- 
ment or any consequential or incidental order that may be 
just or proper, and it is suggested that the order for compen- 
sation in question was an order within the meaning of this 
section. It appears to me that in view of the language of 
section 250, it is only the Magistrate by whom the case is 
originally heard who can pass an order for compensation. The 
words of that section are “if the Magistrate by whom the case 
is heard discharges or acquits the accused and is satisfied 
that the accusation against him was frivolous or vexatious,” 
he may in his discretion by his order of discharge or acquittal 
direct the person upon whose complaint or information the 
accusation was made, to pay to the-accused or to each of the 
accused such compensation, not exceeding Rs. 50 ashe may 
think fit.” It was not intended by the legislature as it seems 
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to me thatany other tribunal than the original tribunal before 
whom the case came should have the power to grant compen- 
sation under this section. It would be inconvenient if, when 
the tribunal before whom a case is heard finds a charge to be 
proved, an appellate tribunal when reversing that finding 
could pass an order for compensation on the ground that the. 
accusation which was established in the Court below was either 
frivolous or vexatious. It appears to me that the legislature 
intended that only the Magistrate by whom a case is in the 
first instance heard can pass an order for compensation. In 
reference to what is stated to be the opinion of Mr. Justice PRIN- 
sEP in his work on the Criminal Procedure Code, I have referred 
to his work, and I find that in his note on section 250 he does 
not express an opinion on the question but after a reference to a 
case in the Madras High Court in which it was held that the 
appellate Court was not competent to award compensation under 
the provisions of the Code as it existed before the introduction 
of section 423 (1) (d) merely adds the words, “ but section 423 (1) 
(d) of this Code which enables an appellate Court to make any 
consequential or incidental order that may be just or proper in a 
case under appeal”. The learned author does not here express 
an opinion but merely directs attention to the section which he 
quotes. In a later edition of his work, namely, the 13th edition 
at page 250, Sir Henry Prinsep has altered his previous comments 
substituting for the words which I have quoted from his earlier 
edition the following words: “Jt is doubtful whether under 
the terms of section 423 (1) (d) of this Code, which enables the 
appellate Court to make any consequential or incidental order 
that may be just and proper, in the case under appeal this 
ruling has not become obsolete”. For the foregoing reasons I 
set aside the order of the District Magistrate in so far as he 
directs Rs. 5 to be paid as compensation to each of the opposite 
party. f 
Order set aside. 


VoL. tj HIGH COURT. 


WAHIDA KHATUN 
versus 
BULAQI DAS.“ 


Jurisdiction—Suit for possession of a grove—Defendant zamindar—Civil 
Court incompetent to entertain suit—sale of grove by tenant. 


A case in which a tenant calling himself a grove holder seeks to obtain 


possession ofa tenancy against his landlord isa case over which Civil 
Courts have no jurisdiction. 


- The original tenant was ejected in 1898, the grove was sold and pur- 
chased by ono Medai who, together with the original tenant, sold it to 
Bulagi Das who brought the present suit for possession. Held that the 
original tenant and Medai had no right to sell and Bulaqi Das purchased 
nothing. Kausalia v. Gulab Khan, I. L. R., 21 All, 297, referred to. 


SECOND APPEAL against the decree of Babu Nibal Chand, Sub- 
ordinate Judge of Shahjahanpur, reversing a decree of Pandit 
Bishen Lal Sharma, Munsif of Tilhar. 


Suit for possession of a grove. 


“The facts of the case are as follows :—A mango grove was 
planted by one Kishan Lal in kasha Miranpur, of which Musam- 
mat Wahida Khatun was the zamindar. In 1897, Wahida 
Khatun caused a notice of ejectment under section 36 of Act XII 
of 1881 to be issued. The notice was cancelled by the Collector 
on the ground that Kishen Lal was not liable to ejectment. In 
execution of a simple money decree against Kishen Lal the 


grove was sold and was purchased by one, Medai Lal. Kishen 


Lal and Medai Lal, with a view to pay off a mortgage on the 
said‘ grove, sold it to Bulaqi Das, the plaintiff. After the sale 
Wahida Khatun brought a suit for arrears of rent against Kishen 
Lal and Medai Lal and got a decree. In execution of that decree 
she obtained possession under section 59 of the N.-W. P. Tenancy 
Act (No. IE of 1901). Thereupon Bulagi Das brought this suit 
in the Civil Court for possession of the said grove. 


` Muhammad Ishaq (with Abdul Majid and Ghulam Mujtaba), 
for the appellant, submitted that the Court below was wrong in 
saying that the grove could have been sold. He relied on 
Kausalia and aa v. Gulab Khan and others, [1899] I. L. R., 21 AIL, 297, 
°S, A. 1259 of 1904. 
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Govind Prasad, for the respondent, submitted that the plaintif 
hy accepting rent had admitted that Bulaqi Das was the tenant 
and that she had also admitted that Kishen Lal had a transfer- 
able interest in the trees. He submitted that the judgment of 
the Court helow was right. 


Muhammad Ishaq was not heard in reply. 


The judgment of the Court was delivered by 

Kxox, J.—Tlhis second appeal arises out of a suit brought by 
one Bulaqi Das, who is the respondent here, against Musammat 
Wahida Khatun, admittedly zamindar, and the prayer of Bulaqi 
Das is that he may be put in absolute possession over what he 
terms in the plaint a grove. The plaint is a very cunningly 
worded document and while it avoids throughout making any 
mention of the exact tenure, which the plaintiff claims, does in 
paragraph 3 show that ‘while claiming to be what he calls a 
grove-holder he has had passed against him a decree for rent 
on account of the holding payable to Musammat Wahida Khatun. 
The case is another instance of the mistake which the Civil 
Courts often make of taking up and deciding cases which are 
cases over which the Rent Courts have expressly been given 
jurisdiction. The facts of the case show that this is a case in 
which a tenant calling himself a grove-holder is seeking in fact 
to obtain possession of a tenancy against his landlord. It isa 
case pure and simple for the Revenue Courts and one over which 
a Civil Court had no jurisdiction. 

The original tenant of the land in dispute was one Kishen 
Lal. He apparently planted trees upon the land, which he held 


‘as such tenant and the zamindar applied to eject him. After 
this, on the 3rd of September, 1898, under a decree, which was 


held against this tenant, the grove was put up for sale and 
purchased by Medai Lal. On the 12th of December, 1900, Medai 
and Kishen Lal, sold or professed to sell the same grove to 


-Bulaqi Das, and it is upon foot of tlis sale that Bulaqi Das has 


brought the present suit. 

The lower appellate Court has given Bulaqi Das a decree for 
possession of the land with the qualification that he will not be 
proprietor of it, but will bave only those rights to the land, which 
Kishen Lal had in it. For this decree he gives two reasons. 
The first is that Musammat Wahida Khatun had herself admitted 
that Kishen Lal, from whom Bulaqi Das derives his title, had a 
transferable interest in the trees, and the second is that Musammat 
Wahida Khatun had, by taking money due under a clecree for 
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rent from Kishen Lal, virtually admitted that Bulaqi Das was 
tenant of the land in-dispute. The lower appellate Court appa- 


‘rently overlooked what has been laid down in Kausalia and ` 


‘others v. Gulab Khan and others.{') Kishen Lal and Medai Lal 
had no right which they .could transfer and Bulaqi Das there- 
fore could and did acquire no rights whatev er in the land or 
in the grove by his purchase. 

As regards the receipt of the so-called rent, the receipt shows 
that what was paid through Bulagi Das as coming from Kishen 
Lal, was money due on account of a decree and there is not. one 
word in the receipt about rent. 

The objection that this suit was not cognizable by a Civil Court 
was taken in the Court of first instance and as all the materials 
necessary for its determination are before us, we are able to dis- 
pose of the appeal as if the suit had been instituted in the right 
Court. We accordingly decree this appeal, set aside the decree 


of the lower appellate Court and restore that of the Munsif with 


-costs in all Courts. 
J. B. L. Appeal decreed. 
(1) [1899] L L. R., 21 All, 297. 
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MAHOMED AHSAN ALI KHAN AND OTHERS 
VE SUS 
UMARDARAZ ALI KHAN AND OTHERS.? 


Mahomedan Law—Shia School-—Testamentary waki—Doctrine of tanjiz 
—Contingent revocable wakf of tncome, ralidity of—-Inheritance—Life 
estate interposed —Vested remainder. l 


Since a valid testamentary wakf can be created by a Shia, the reserva- 
tion by the testator of a right to alter the will does not render the wakf 
invalid. 

Where the passing of the property of the PE EREN is made to de- 
pend on the occurrence ofa future event which is sure to happen sooner 
or later, the bequest is valid, Tanjiz, i. e., the immediate operation of the 
transaction, absolute and unconditional, which is indispensable in the case 
of a wakf made by a man in his life has and can have no application to a 
testamentary wakf. 

_ Among Bhias, as among Sunnis, the making ofa provision for the 
grantor’s family, out of the property dedicated to religious or charitable 
objects, may be consistent with a property being constituted wakf. 

The Mahomedan Law prohibits endowments of incorporeal rights or of 
things which perish in the using. Where a testator only mentions the 

'* F, A. No. 183 of 1903. 
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CIVIL. incom of certain property as the -endowment, but does not assign the 
ae corpus toany one else, there is a good wakf. 
1906. Where a Shia Mahomedan by will provided that his wife should remain 
TEREA in possession of certain property during her life-time for maintenance, 
Ansan ALI but should not be competent to alienate same, held that the succession 
Kuan opened on the death of the lady and an uncle would then exclude 
v. . nephews, being children of his brothera who had survived the testator 
RAD Au but predeceased her. 
ggg First APPEAL from the decree of H. David, Esq., Subordinate 


Judge of Meerut. 
Suit for recovery of possession of immoveable property. 


The following pedigree will explain the relations of the 
parties :— 





ne 
Mansab Ali, tii Al, °* Qadir Ali, Wilayat Ali, 
(died August 10, (died December (died January (died August 31, 
1878) = Muhib-un- 17, 1881.) 20, 1881.) 1900.) 
nissa, (died 
September 26, 
1891), 


( | 
Umardaraz Ai Musammat Habib- 
(plaintiff No. 1.) ae ae 
.) 


O, 








[x 


ne ee 
T R Abdul Karim, Musammat Ahmad | 
(plaintiff No. 3) (plaintiff No. 4.) Fatima (plaintiff No. 5. 





| 
aren Tani, Ulfat, Musammat Kaniz Musammat 
Ahsan Ali (defendant No. 3.) (defendant Zohra Riaz Fatima, 
- Khan, (defen- No. 4.) (defendant No. 5.) ca ii 
j o. 6. 


dant No. 2.) 
The property in dispute had belonged to Mansab ‘Ali. He 
executed a will on June 18, 1878, the material provisions of 
which were as follows :— 7 
“T the executant, have no male or female child up to this time,...therefore, 
while in a sound state of body and mind, I do hereby make a will to the effect 
that during my life-time, I shall myself remain the owner in possession of the 
said property, and continus, in my own right, to apply (the income thereof) to 
charitable deeds which may be beneficial in this and the next world; and that 
after my death, the directions given in the following paragraphs, shall be 
carried out :— . 
“(1) I have made a wakf of the entire zamindari property in the villages of 
Shagaspur and Kamanira...for the expenses of madrasa (school), pay of the 
learned teacher and pesh-namaz (one who presides at prayers) of the Imamia 


sect, etc. 


VOL. O1.] HIGH COURT. 


“(3y ... Besides this I have specified the zamindari property in Kura Mawana 
Kalan and the shops in the new market...for the maintenance of my wife, 
Masimmat Mujib-un-nissa, aforesaid. She shall, during her life-time, remain 
in possession of the zamindari property and the shops, but shall not have the 
powar to transfer the same by sale and mortgage, ete. After her death, the 
income of the shups in the ‘city of Meerut and the zamindari property in Kura 
Mawansa, shall be applied to the expenses of madrasa, etc., according to the 
conditions laid down in paragraph 1. 

“(8) If, through the grace of God, any male or female child is born to me, 
during my life-time, the conditions laid down in this will, shall cease to remain 
in force; and whatever will then be deemed advisable shall be done. — 

“(12) During my life-time I am always at liberty to cancel and modify all 
the conditions laid down in this will.” 

Upon Mansab Ali’s death, his widow, with the consent of the 
heirs, took possession of the property specified in para. 3 above. 
She died on September 26, 1891, and Wilayat Ali, who became 
mutwallt of the wakf mentioned in para. 1 above, took possession 
of this property also. The plaintiffs came into Court upon the 
allegation that thé wakf of the aforesaid property was invalid, 
that it devolved, upon Mansab Ali’s death on his heirs subject to 
the widow's right of maintenance, and that the plaintiffs as such 
-heirs were entitled to $rd and Wilayat Ali to 4rd only of the said 
property. Hence this suit for recovery of possession and mesne 
profits. The first Court decreed the claim. 


Defendants appealed. 


Karamat Husain, for the appellants, contended (1) that the 
will of Mansab Ali created a valid wakf of the property in 
dispute subject to a life-interest for his widow under the Shia 
law, since the determination of this life-estate was a certain 
‘event, 

Bagar-Ali Khan v. Anjuman Ara Begam, [1902] I. L. R., 25 AIL, 236, P.C., 
and (2) that the plaintiffs had no title to claim the property in 
dispute, since the Mahomedan law did not recognise estates 
in remainder and Bakhshish Ali and Qadir Ali having pre- 
deceased Musammat Mohib-un-nissa, the whole estate upon her 
death was taken by Wilayat Ali. 

Abdul Wahid Khan v. Nuran Bibi, [1885] I. L. R., 11 Cal., 597, P. C. 


He also argued that the claim was barred by limitation. 


Motilal Nehru (with him S.C. Banerji) for the respondents, 
submitted that the wakf was invalid on three grounds, viz :—{i) 


it was contingent upon the death of the widow, 
_ Agha Ali Khan v. Altaf Hasan, [1892] I. L. R., 14 Al., 429, 455, F. B, 
Syeda Bibi v. Mughal Jan, [1902] 24 AN., 231. 
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Baillie’s Mahomedan Law, Vol. II, page 218, 
` S.O. Sirear, Tagore Law Lectures, Vol. II, page 471; 


(ii) tle dedication was only of profits which aye unstable and 
perish in the using, = 

8. C. Sirear, op. cit.. Vol. H, p. 465 ; 
and (iii) the settlor had reserved to himself a right of revocation; 

Assoobai v. Noorbat, [1906] 8 Bom., L. R., 246. 

There was therefore no perpetual, absolute and unconditional 
wakf, as the Shia law required. 

It was next submitted that there was no question of suc- 
cession as remaindermen. Under the Mahomedan Law inheri- 


tance vests at once, 
Jafri Begam v. Arnie Muhammad Khan, [1885] I. L. R., 7 Ad. "822, F. B, 


The widow was in possession for her maintenance, as many 
often are in lieu of dower; but such possession did not postpone 
the rights of succession of the heirs. * The estate therefore vested 
in the three brothers of Mausab Alt immediately upon his death, 
though actual enjoyment was deferred by reason of the widow’s 
right of maintenance as created by the will. The case in 11 
Calcutta did not turn upon the general law of inheritance but 
upon the construction of a deed of agreement. 

AIKMAN, J., referred to 

(Afusammat Hameeda v. Musammat Budlun, 17 W. R., 525, P. 0.) 

The Privy Council has nowhere laid down that there cannot 
be an estate in remainder under the Mahomecdan law, and the 
head notes of these two cases are not quite accurate. 


Karamat Husatn, in reply, referred to 
Agha Ali Khan v. Altaf Hasan, [1892] L L. R., 14 All, 429, 454, 456, 


‘and that the doctrine of tanjiz did not apply to the case of 


testamentary wakf. A wakif might reserve some benefit for 


himself or his family, 
Mahomed Ahsanulla Chowdhry v. Amarchand Kundu, [1889] I. L. R., 17 


Cal, 498, P. C. 


Knog, J. 


The corpus had been dedicated here, and the prohibition in 
Mahomedan law was limited to wakf of manfaat, t. e., choses 
m action. Corporeal objects might always be dedicated. 

The present was not a case of vested but of contingent romain- 
der. Reference was made to 

Baillie, op cit., Vol, Il, p. 270. 
The judgment of the Court was delivered by ` 
Kxox, J—This appeal arises out of a suit brought by five 


. plaintiffs-respondents who are nephews and nieces of one Mansab 


Ali Khan, to recover their shares in certain property which at 
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one time belonged to Mansab Ali Khan. The defendants, as 
will be seen in the geneological table printed at page 13 of the 
paper book, are the sons and daughters of Wilayat, brother of 
Mansab Ali Khan. The plaintiffs have obtained a decree from 
the Court below, and against that decree the present appeal has 
been filed by three of the defendants. The other defendants 
who have’ not appealed were made respondents. On the 18th 
of June, 1878, Mansab Ali Khan executed a will which is printed 
at page 4 of the appellant’s book in the connected appeal No. 
46 of 1904. By this will he created a wakf of the greater portion 
of his property for certain religious and charitable objects. In 


paragraph 3 of the will he declares that he has set aside certain 


other property forthe maintenance of his wife, Musammat Mohib- 
un-nissa. The will provides that she would remain in possession 
of the property during her life, for her maintenance, but is not 
to have any power to alienate the property by sale or mortgage, 
and that after her death the income of the property is to be 
applied to the purposes of the endowment, according to tho 
conditions set forth in paragraph 1 of the will. It is of this 
latter property that the plaintiffs claim a share in the present 


_ suit. There are eight grounds set out in the memorandum of 


appeal but all of them are not supported. The threo pleas 
which were urged by the learned advocate for the appellants 
were—first, that by the will of Mansab Alia valid wakf was 
created of the property left to Musammat Mohib-un-nissa for her 
maintenance and that the decision of the lower Cowt to the 
contrary is erroneous ; secondly, that the plaintiffs are not entitled 


to claim the property as the heirs of Mansab Ali Khan ; thirdly, | 


that the suit is barred by limitation. 

The plea as to limitation was very faintly urged, and we are 
of opinion that there is nothing init. We proceed to consider 
the first plea. Mansab Ali Khan was a Mahomedan belonging 
to the Shia sect. It has now been settled in the decision of their 
lordships of the Privy Council in Bagar Alt Khan v. Anjuman 
Ara Begam(’), overruling the Full Bench decision of this Court in 
Agha Ali Khan v. Altaf Hasan Khan(*), that Shias can create a 
valid wakf by will. For the plaintiffs it is contended that 
admitting that a Shia can create a valid wakf by will, no valid 
wakf was created by the instrament under consideration with 
regard to the property in suit. In support of this contention 
reference is made to paragraphs § and 12 of the will. The 


(1) [1902] I. L. R., 25 All, 236, 
(2) [1892] I. L. R., 14 All, 429. 
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Civiu first of these paragraphs provides that if any child is born to 


1906. the testator during his lifetime, the conditions laid down in the 
ai will shall cease to remain in force. By paragraph 12 the testator 
perce reserves to himself the power during his life of cancelling or 
Kuan modifying any of the conditions of the will. It is argued that, 
Uus An 28 under Mahomedan Law a wakf must be absolute and 
Kaan unconditional, the insertion of the above conditions in the will 


= renders nugatory the wakf of the property in suit. We are 
Knoz, J. unable to sustain this contention. It having been held by the 
Privy Council that a valid testamentary wakf can be created, 
the reservation by the testator of a right to alter the will is 
nothing more than the setting out of a right every testator 
„possesses. In our judgment this will does not render the wakf 
invalid. The fact remains that the testator died without issue and 
without having in any way altered his will. The mere insertion 
of a’ provision as to what would happen if a child should be born 
- to the testator or the reservation of a right to change his mind 
will not, in our opinion, having regard to the principles laid 
down in the Privy Council judgment cited above, affect the 
validity of the wakf. 

The next ground, on which it is contended that the wakf 
is invalid, is that the testator directs that after his wife’s death 
the income of the property 1s to ‘be applied to the purposes of 
the endowment. Reliance is placed on certain texts cited in 

. Shama Charan Sircar’s-Tagore Law Lectures, 1874, page 465, and 
par ticularly on a sentence in the Mufatah, viz., “the wakf of a 
profit is not also valid by reason of non-stability.” In our 
opinion this contention also fails. As we read the texts, they 
are directed against endowments of incorporeal rights or of 
things which perish in the using. Here the testator, although 
he aay mentions the income of the property as the adornet 
does not assign the corpus to any one else; and it is clear from 
the reference to the provisions of Saaai l of the will, that he 
intended that the proper ty in suit was to be treated exactly as 
the property mentioned in paragraph 1, with regard to which’ 
it is admitted a valid wakf has been preted: 

The third ground on which the validity of the, wakf is 
assailed, is that the property in suit did not at once, on the 
testator’s death, pass to the trustees of the endowment, their 
enjoyment of it being postponed until the death of the widow 
to whom the property was assigned during her lifetime for the 
purpose of maintenance. In our opinion this plea also fails. It 

_ is true that the passing of the property to the endowment was ` 
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miade to dépend’ on the occurrence of a future event, viz., the 
widow’s death, but that event was nota problematical event; it 
was one which was sure to happen sooner or later. The bequest 
does not turn upon a mere contingency. Supposing the testator 
had assigned all the property to the trustees with a direction to 
- them to make over the income or a portion of it to the widow 
during her lifetime, that would, in our opinion, be a perfectly 
valid wakf. In support of this view we may refer to the decision 
of the Privy. Council in’ Mahomed Ahsanulla Chowdhry v. 
Amarchand, Kundu(’), where it was held by their lordships of the 
Privy Council that the making of a provision for the grantor’s 
family, out of the property dedicated to religious or charitable 
objects may be consistent with a property being constituted 
wakf. It is true that the parties to -that case were Sunnis, but 
we see no reason why the same principle should not be applied 
in the case of Shias. For the respondents reliance was placed 
on a passage to be found at page 253 in the judgment in the 
case of Bagar Alı Khan v, Anjuman Ara Begam(*). “ Ifa wakf 
may be made hy a will speaking from the death, there is no 
condition and no reservation in a case like the present.” We 
cannot put upon this isolated expression “speaking from the 
death” the meaning contended for and hold that because the 
widow’s life estate was interposed the wakf was for that reason 
invalid. - As pointed out by the learned advocate for the 
appellant in his able argument, “ Tanjiz,” i.e., the immediate 
operation of the transaction, absolute and unconditional, which is 
indispensible in the case of a wakf made by a man in his life, 
_ hás and can have no application to a testamentary wakf. It is on 
the grounds set forth above that the validity of the wakf has 
been assailed and in our opinion none of those grounds is good. 
We therefore hold that the Court below was wrong in deciding 
that the property claimed by the plaintiff was not the subject of 
a valid wakf. ` .It is admitted that our decision on this point is 
fatal to the plaintiff's case and “is sufficient for the disposal of 
thé appeal. But in view of the possiblity of the case going 
further we may shortly express our opinion on the seeond plea 
urged. 

-The fathers of the plaintiffs, it is admitted, E 
Mohib-un-nissa, while the father of the defendants survived her. 
Consequently if there was no wakf and if the inheritance opened 
ee the death of Mohib-un-nissa, Wilayat, who survived her, 

(1) [1889] L L. R., 17 Cal., 498. 
(2) [1902] I. L. R., 25.AlL, 236. 
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would succeed to it to the exclusion of the plaintiffs, his brother's 
children. l 

If, on the other hand, the fathers of the plaintiffs had a vested 
interest in the property which passed to the plaintiffs on the death 
of their fathers during Mohib-un-nissa’s lifetime, the plaintiffs 
would be entitled to a share in the property. In our opinion, 
having regard to what was said by their lordships of the Privy 
Council in Musammat Hamida and others v. Musammat Budhin 
and the Government(1), and Abdul Wahid Khan v. Nuran Bibs 
and others(*) the latter position cannot be maintained. 

For the reasons set forth above, we allow the appeal and 
setting aside the decree of the lower Court, dismiss the plaintiff's 
suit with costsin both Courts. The costs of this Court will 
include fees on the higher scale. 

S, 0. B. Appeal decreed. 


(1) [1872] W. R., 525. 
(2) [1885] I. L. R., 11 Cal., 597. 
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SALIG. RAM 
VEV8U8 
RAMJI LAL AND oturnrs,* 


Code of Criminal Procedure (Act No. V of 1898), sections 195 and 435— 
Sanction to prosecute—revision—jurisdiction—Code of Civil Procedure 
(Act No. XIV of 1882). 


Where a Civil Court has given sanction to prosecute under section 195 
of the Code of Oriminal Procedure, the High Court has no jurisdiction 
under section 439 of that Code to revise that order, but it has power 
to call for the proceedings under section 622 of the Code of Civil Pro- 
cedure, and pass such orders on them as may be expedient. Nazir Hasan 
v. Dost Muhammad, L L. R., 26 AIL, 1, overruled. 


In the matter of the petition of Bhup Kunwar, I. L. R., 26 All, 249, 
followed. l 
APPLIOATION FOR REVISION of an order of the District Judge of 
Meerut, confirming an order of Pandit Soti Raghubans Lal, 
Munsif of Ghaziabad. 


Application for sanction to prosecute under sections 464, 471/109 

of the Indian Penal Code. 
The facts of the case sufficiently appear from the judgment of 
Knox, J. 
; * Oivil Revision No. 34 of 1905. 


"he 
4 + 
* 
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The application came on for hearing before Banersi and 
Rionarps, JJ., when a question arose whether the revision 
lay on the civil or the criminal side of the High Court. Their 
Lordships referred the question to a Full Bench, the following 
being the order of reference :—“ This is an application under 
section 622 of the Code of Civil Procedure for revision of an 
order made by a Civil Court granting sanction under section 
195 of the Code of Criminal Procedure for the prosecution of 
the applicant for offences punishable under sections 209, 464 and 
471 of the Indian Penal Code. The first question which arises 
is whether the application hes on the civil revisional side of 
this Court, or it should have been made under section 439 of 
the Code of Criminal Procedure. Upon this point there is 
a conflict of opinion in this Court. It was held in Mott Ram v. 
Niadar Mal('), that the High Court had jurisdiction to interfere 
in revision, in a matter like this, under section 439 of the Code 
of Criminal Procedure. A contrary view was held in Muham- 
mad Yakub v. Muhammad Tyab(*). We are inclined to hold 
that section 439 of the Code of Criminal Procedure applies 
to a case like this. But Mr. Howard has pressed upon us the 
observations contained in the judgment of the learned Chief 
Justice, concurred in by Mr. Justice Brarr, in the case, In the 
matter of the petition of Bhup Kunwar and another{s). Under 
these circumstances we deem it desireable that the question 
should be determined by a Full Bench. We accordingly refer 
the case to a Full Bench, and direct that it be laid before the 
Hon'ble the Chief Justice for the constitution of such a Bench”. 

The application came on for hearing before a Full Bench 
consisting of STANLEY, C. J., and Kwox and Borxirt, JJ. 


Howard, for the petitioner, submitted that sanction 
having been given by a Munsif and confirmed by a District 
Judge, only a civil revision would lie. He relied on 


In re-Chennanagoud [1902] I. L. R., 26 Mad., 139. 
In the matter of the petition of Bhup Kunwar and another, [1903] L L. R., 


26 AN., 249. 

He submitted that he adopted the same reasoning as given in 
the Madras case. The matter had not yet gone to the Criminal 
Court at all, and section 439 of the Code of Criminal Procedure 
applied only to orders of a criminal nature, and so no revision 
on the criminal side would lie. 

(1) [1903] W. N., 170. 


(2) [1903] W. N., 172. 
(3) [1904] L L. R., 26 All, 249, 
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The following cases were also cited :— 

Moti Ram v. Niadur Afal, [1903] 23 A. W. N., 170. 

Nazir Husain v. Dost Muhammad, [1903] 23 A. W. N., 171. 
Muhammad Yakub v. Muhammad Tayab, [1903] 23 A. W., N., 172, 


Criminal Revision No. 158 of 1905. . 
The opposite party was not represented. 


The following judgments were delivered by the Court. 

STANLEY, C. J—The point raised in this matter appears to 
me to be concluded by a decision of a Full Bench of this Court 
in In the matter of the pétition of Bhup Kunwar(*). In that 
case it was held by a majority of the Bench that where a Munsif 
acting under section 476 of the Code of Criminal Procedure, 
directed the prosecution of a party to a civil suit pending before 
him, the High Court had no jurisdiction in the exercise of revi- 
sional powers on the criminal side to interfere with such order. 
In the present case the Munsif acted under section 195 ‘of the 


Code and not under section 476; but it appears to me that if 
~ the High Court has no jurisdiction in the exercise of revisional 


powers on the Criminal side to interfere with an order passed 
under section 476, a fortiori it has no power to do so in the case 
of an order passed under section 195. I have given the question 
my best consideration, and I see no reason for receding from the 
views which I have expressed in the Full Bench case. 


Kwox, J.—Salig Ram instituted a suit against Ramji Lal and 
two others upon a bond in the Court of the Munsif of Ghaziabad. 


, Subsequently he applied for sanction to withdraw the suit, and 
: the suit was in consequence dismissed. After the suit had been 
dismissed, Ramji Lal and his co-defendants applied to the Munsif 


for sanction to prosecute Salig Ram and Salig Raws witnesses, 
on the ground that the bond-upon which the suit had been 
instituted was a forged bond within the knowledge of Salig Ram 
and of his witnesses. Sanction was granted to the applicants 
to prosecute Salig Ram for offences punishable under sections 
209, 464 and 471 of the Indian Penal Code, and for the prosecu- 
tion of the witnesses Tansukh and Banke for abetment of forgery. 
The Munsif of Ghaziabad sitting as Muusif gave the sanction 
prayed for and the orders passed- by him are to be found in 
Miscellaneous Civil Case No. 392 of 1904. This I learn from 
a copy of the order which has been filed in the present case. 
The District Judge of Meerut was asked to revoke thé sanction 
thus given. Sitting as District Judge in Miscellaneous No. 14 
of 1905, he passed an order refusing to interfere. That order 
(1) [1904] I. L. R., 26 All, 249. 
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has also been filed in the present case. Tt is an order such as 
is usually passed by a Civil Court. It contains a memorandum 
of the costs incurred by both the parties, a memorandum always 
to be found attached to orders passed by a Civil Court, but 
as invariably absent from orders passed by a Criminal Court. 
Salig Ram having failed in the Court of the District Judge, 
applied under section 622 of the Code of Civil Procedure for 
` revision of the order of the District Judge of Meerut. Even- 
tually this application, which forms part of the record of Civil 
Revision No. 34 of 1908 of this Court came before two learned 
Judges of this Court. They inclined to the view that section 
439 of the Code of Criminal Procedure apples to a case like this, 
and that the case was not one which should be dealt with on 
the Civil Revisional side of the Court. They held that upon 
this point there was.“ a conflict of opinion in this Court. It 
was held in Moti Ram v. Niadar Mal) that the High Court 
had jurisdiction to interfere in revision in a matter like this 
under section 439 of the Code of Criminal Procedure. A contrary 
view was held in Muhammad Yakub v. Muhammad Tyab(*),” 


Deeming it desirable that the question should be determined by . 


a Full Bench they have referred it. 

What thén has to be considered is whether this Court has 
power under section 439 of the Code of Criminal Procedure to 
pass orders in revision upon sanction to prosecute, a party or 
witness offender for any one of the offences specified in section 


195 of the same Code, given by an inferior Civil Cowt and - 


revoked or confirmed by a superior Court of Civil Judicature, 


both Courts being subordinate to this Court, or whether this . 


Court has under similar circumstances power to revise such 
order under section 622 of the Code of Civil Pr ocedure. 

The power to call for proceedings of inferior Courts and to 
interfere with orders passed by them which, for the sake of 
brevity, I propose to call its revisional power is not a power 
inherent ina dominant Court, at any rate so far as India is 
concerned. It is a power expressly conferred by Statute. It 
does not extend to all proceedings and to all orders of inferior 
Courts. Numerous instances might be quoted. I refer, for 
example, to section 435 of the Code of Criminal- Procedure, ‘and 
to section 622 of the Code of Civil Procedure. 

In the case of this Court while a power of superintendence 
is conferred over all Courts subject to our appellate jurisdiction 


(1) [1903] W. N., 170. 
(2) [1903] W. N., 172. 
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_ by section 15 of Statute 24 and 25 Vic., Cap. civ., the revisional 


powerin the case of each branch of jurisdiction is the creation of 
separate and distinct legislation. In the case of its criminal 
jurisdiction section 21 of the Letters Patent continues the 
powers as formerly possessed by the Court of Sudder Nizamat 
Adalat and as governed and limited by the provisions of the 
present Code of Criminal Procedure. Similarly, in the case of 
its civil jurisdiction their revisional power is a continuation of 
the powers possessed by the Sudder Dewani Adalat (vide Statute 
24 and 25 Vic., Cap. civ., section 11; Act XXII of 1861, section 
35: Act No. XIV of 1882, section 622). In the-case of Courts 
of Revenue no power was originally given to this Court, see Act 
No. X of 1859, sections 151, 152, and MARKBY, J., in Radha 
Parshad Singh v. Sansar Royl ji 

Two inferences arise from these distinct statutory provisions— 
(1) that the Legislature drew a clear and sharp line of demarca- 
tion between Civil and Criminal jurisdictions, and (2) that the 
power to call for proceedings of a subordinate Court was intended 
to be and and is an extraordinary power which cannot be 
exercised except upon authority shown in some law. Mere 
inferiority, as I said before, of a Court did not render its pro- 
ceedings open to revision, still less was it inteuded that proceed- 
ings of Courts subordinate to the Civil or Revenue jurisdictions 
should be subject to the Criminal jurisdiction of this Court and 
vice Versa. 

No question can, it appears to me, arise, but that the Courts 
of the Munsif of Ghaziabad and of the District Judge of Meerut 


. are Courts over which this Court can exercise the revisional 


jurisdiction conferred by section 622 of the Code of Civil Pro- 
cedure. The case before us is a case in which no appeal lies 
and in which the contention raised is that the Munsif who 
decided the case appeared to have exercised a jurisdiction not 
vested in him by law. So far as I can see, there is no difficulty 
whatever in applying the provisions of section 622 to the present 
case and in passing such order in the case as this Court may 
think fit. 

The opposite view, vig., that this Court has power. under 
section 439 of the Code of Criminal Procedure to call for pro- 
ceedings of Subordinate Civil Courts and to pass orders upon 
them, appears to me to raise insurmountable difficulties. - In the 
first instance it would be a power of an exceptional nature. 
The criminal jurisdiction of this Court is granted and directed 

(l) 14 W. R. 0. R., 27. 
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by sections 15 to 22 of the Letters Patent. Under section 21 
it is a Court of reference and revision from the Criminal Courts 
subject to its appellate jurisdiction, and it has further power to 
reviso all such cases tried by any Officer or Court possessing 
criminal jurisdiction which in 1866 were subject to reference 
to or revision by the Court of Sudder Nizamat Adalat. The 
Courts of the Munsif of Ghaziabad and the District “Judge of 
Meerut fall under neither of these classes. To bring them 
within the jurisdiction it would have to be shown that these 
Courts were, when passing the orders now before us, either 
Criminal Courts, or that there exists some statutory provision 
conferring upon this Court jurisdiction under the Code of 
Criminal Procedure to call for in these cases the proceedings of 
Civil Courts. 

The Courts below, as I have already observed, when they 
respectively gave and upheld the sanction which we are now 
asked in revision to revoke purported to act throughout as Civil 
Courts, and I do not see how it can be contended that the action 
they took with respect to the sanction was an act done by them 
as Criminal Courts for the time being. Sectioun 195 of the Code 
of Criminal Procedure, omitting clause 6, to which I shall after- 
wards refer, nowhere confers criminal powers upon any Court 
or person or converts them into Criminal Courts for this purpose. 
The section is not an empowering section properly so called. It 
enacts that before a Court can, in respect of certain offences, 
exercise the criminal powers inherent in it, as such Criminal 
Court, it must ask the person who wishes it to exercise such 
powers, whether he can show that he has been authorized by 
persons or Courts specified in the section to put them in motion. 
Ordinarily any person against whom an offence has been com- 
mitted has the right to put a Criminal Court in motion. There 
are, however, certain offences which are known to the law as 
offences against the State, offences by or relating to public 
servants, contempts of the lawful authority of public servants, 
offences against public justice, &c., which, while they affect 
injuriously individuals, affect still more injuriously the State 
and Courts of Justice. The Legislature has seen fit to enact 
that though the private individuals may have suffered wrong 
from an offence of this kind, he shall not put a Criminal Court 
in motion without first obtaining the sanction of certain State 
officers or of the Courts of Justice who have also been injuriously 
affected by the particular offence. When the Governor-General 
in Council, the presiding Judge of a Civil Court or a public 
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Civic. servant, such as the Inspector-General of Police, or Members of 

1908. the Board of Revenue grant sanction for the prosecution’ of x 

oe offences specified in section 195 of the Code of Criminal Pro- 
Satie Raw 


d cedure, they give that sanction not under any power conferred 

Rawat Lar, by section 195 or by any criminal power inherent or conferred ` 

upon them ; they give 1t as Governor-General in Council, presiding 
Judge of4he Civil Court, Inspector-General of Police or Member 
of the Board of Revenue. The proceeding, if it can be so called, 
in or by which they give the sanction is a proceeding of the 
Governor-General, Judge of the Civil Court, Inspector-General 
of Police and Member of the Board of Revenue, respectively, 
and not that of a Criminal Court. 

The sanction given under section 195 appears to be equivalent 
more or less to the power given under Statute 14 and 15 Vic., 
Cap. c, section 19, to superior courts of common law and equity, 
&c., &c.,.to direct persons to be prosecuted for perjury committed 
before them, in case there should appear a reasonable cause for 
such prosecution, but I can find nothing which leads to the 
inference that a court of equity directing such prosecution 
directed it in any other capacity than as such Court of equity. 

The power is moreover a survival of a power conferred upon 
Courts of Civil Jurisdiction as far back as the year A.D. 1793 by 

_ Regulation IV upon the Courts of Dewany Adalat. The words 
in that Regulation conferring the jurisdiction show very clearly 
that it was a jurisdiction conferred upon the Courts of Dewany 
Adalat and that they were not created for the time being into 
Criminal Courts of any kind (see especially Regulation LIT of 
1793, section 18 and Regulation IV of 1793, sections 14, 21, andy 
22 to 25). 

The sections of the Code of Criminal Procedure which empower 
this Court to call for records and to exercise powers of revision 
are sections 435 to 442 of the Code of Criminal Procedure. The 

- words used in section 439 as they stand by themselves are very 
wide, and the argument, as I understand it, is that they empower. 
this Court to send for any proceeding as long as that proveeding 
is a proceeding under the Code of Criminal Procedure, and that 

- a Civil Court granting sanction under section 195 whgn it records 
such sanction is ‘recording a proceeding under the Code of 
Criminal Procedure. Does not this argument go toa far? Can 
it be stopped at proceedings taken by Courts, and should it not 
extend to proceedings of other authorities when they sit down to 
record a sanction asked from them in accordance with section 
195. It has not been contended, nor do I think it would ever be 
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contended, that these sections empower this Court as a Court of 


_ Criminal Revision to call for proceedings of the Governor-General 


in Council, the Inspector-General of Police or the Members of 
the Board of Revenue with the object of exercising any of the 
powers conferred upon this Court by these sections. If this be 
the case, ‘parity of reasoning compels the inference that this 
Court cannot under section 439 call for with a similar object the 
proceedings of any Judge of a Civil Court. 

In the present case the only proceeding in existence, if it may 
be termed proceeding, is the proceeding granting sanction. No 
action has been taken on it. The proceeding has not yet been 
taken by the person to whom it was given and has not been 
shown to any Court as an authority for that Court taking action. 
Neither in original nor in any other form has it found a place 
upon the record of any Criminal Court. For these reasons I find 
myself in accord with what the learned Chief Justice has laid 
down in In the matter-of the petition of Bhup Kunwar(!) see 
especially p. 254, et seqq. I have no doubt that this section 
“has no application whatever...... to an order passed by a 
“ Civil Court, such as the order which was passed by the Munsif 
“in this case. The general words with which the section opens, 
“namely, ‘in the case of any proceeding,’ must, I think, be 
“understood as used in reference to the subject-matter in the 
“mind of the Legislature, which was undoubtedly the records 
“and orders of inferior Criminal Courts referred to in the earlier 
“section, 435, and must be strictly limited to it. They cannot 
“have general application.” Upon this point there is to my 
mind no difference whatever between the proceedings which a 


Civil Court takes up to the point when it sends a case under 


section 476 of the Code of Criminal Procedure for enquiry or 
trial to the nearest Magistrate, and the proceeding, if proceeding 
it may be called; in which it gives sanction to a private individual 
to set the criminal Court in motion. 

With one exception, perhaps, 1 know of no statutory provision 
which confers upon any Civil Court asa civil Court, criminal 
powers of any kind. Enactments which create or appear to 
create new jurisdiction have to be construed strictly ; see Flower v. 
Lloyd(?) and Diss Urban Sanitary Authority v. Aldrich). In 
the one and only case in which I know of criminal jurisdiction 


being conferred upon Civil or Revenue Courts, viz., sections 478 
l (1) [1904] L L. R., 26 AlL, 249. 
(2) [1881] L. R., 6 Ch. D., 301. 
(3) [1877] L. R., 2 Q. B. D., 179. 
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and 479 of the Code of Criminal Procedure, the powers and the 
procedure are laid down in very precise and well defined terms. 
No similar power is conferred by section 195, except perhaps it 
may be argued that such power is to be found in cl. (6) of 
that section. It is well to compare and contrast carefully the 
language used in section 195 (6) and section 478 (2). Surely, if 
the Legislature had intended in the former section to convert 
Civil Courts recording proceedings under section 195 into 
Criminal Courts for the time, it would have used language as 
express as it has done in section 478 (2). There is no such 
provision, and therefore after full consideration it seems to me 
unnecessary to hold that cl. (6) confers such extraordinary 
powers as would be the case if criminal jwisdiction were 
conferred upon a Civil Court or (for we cannot stop here) upon 
the Governor-General in Council or other Public Servant referred 
to in section 195 (1) (a). Why should we construe this clause 
into anything further than a revisional power granted toa Civil 
Court as such Court or to the Governor-General in Council as 
such Governor-General in Council. Such a construction does no 
violence. to but rather continues along the ordinary lines, the 
ordinary powers of such Courts or of the Governor-General in 
Council, &c. J know that the view Iam here expressing is in 
conflict with the view taken upon the question by my brother 
BaNERJI in his very careful and elaborate judgment in In re Bhup 
Kunwar. That judgment is concerned only with sections 439 
and 476 of the Code of Criminal Procedure. But my learned 
brother does undoubtedly there hold that section 439 authorizes 
this Court to send for proceedings taken by a Court of Civil 
Judicature under section 479 mainly on the ground that they 
are proceedings taken by that Court, under the Code of Criminal 
Procedure. Itis no part of my judgment to deal with such 
proceedings, and I would only point out that I do not find any 
mention in the argument or in the judgment in that case of 
section 643 of the Code of Civil Procedure. He points out that 
“as regards the cursus cute on the subject, all the High Courts, 
except the High Court of Bombay, had held, until recently, that 
the High Court has jurisdiction to revise au order made in 
proceedings taken under section 476.” As regards Madras this 
must now be qualified ; see In re Chennana Goud('). My learned 
brother further points out that the same view was held by myself 
in Criminal Revision No. 604 of 1903. This, however, must 
(1) [1902] I. L. R., 26 Mad., 139. 


VOL, IIT] HIGH COURT. — 


be due to misapprehension on my learned brother’s part, for 
I find that Criminal Revision No. 604 of 1903 was a case asking 
this Court to revise proceedings of a Magistrate who took action 
_ under section 476 of the Code of Criminal Procedure and whose 
action was upheld by the Sessions Judge. The question there- 
fore did not arise in that case, of interference by this Court in 
Criminal Revision with proceedings of a Civil Court. I find, 
however, to my great regret that in Nazir Hasan v. Dost Muham- 
mad(’) to which I was a party, and in two preceding cases, to 


which I was also a party, I held that the Court is empowered ` 


under section 439 of the Code of Criminal Procedure to interfere 
‘in revision in the case of any proceeding which has in any way 
come to its knowledge, and that a sanction given or refused 
under section 195 of the Code of Criminal Procedure can be 
revised even when given by a Civil Court. All these three 
cases were decided on one and the same day, and they were 
decided. before the Full Bench of this Court gave their decision 
in In ve Bhup Kunwar. I note that I attempted to fortify the 
conclusion at which I arrived in the case of Nazir Hasan by a 
reference to the conculding words of clause (6) of section 195. 
A more careful reading, however, of clauses (6) and (7) satisfies 
me that the provision that the High Court may, for good cause 
shown, extend the time does not really support this conclusion. 
The High Court would extend the time either acting as a Cowt 
of Appeal or Revision in the case in which sanction was given 
or when moved to do so by a person to whom sanction had 
been given and who wished to put it in force before a criminal 
Court, which, but for such extension, would be debarred from 
taking cognizance. In the former case it would be acting, if 
I may use the expression, in the exercise of its normal jurisdic- 
tion, civil, criminal or revenue as the case might be; in the 
latter case it would presumably be acting, either as above, or 
as a Criniinal Court initiating criminal proceedings under section 
' 195. | 

Lastly, even if clause 6 of section 195 could in any way be 
considered an empowering section, which I hold it is not, it 
would not be of any assistance in the present case. Section 439 
authorizes the High Court to exercise any of the powers conferred 
on a Court of appeal by section 195. What are those powers? 
They are the powers to revoke or grant sanction given or refused 
by the Court (and only that Court) from which appeals to it 
ordinarily lie. The power cannot travel beyond the orders of 

(1) [1903] I. L. R., 26 AN., 1. 


403 


CIVIL. 


1906. 
Caer oan 
Satie Raw 


P, 
Rawgr LAL. 


Knoz, d. 


aem e a 


404 
CIVIL 
1908. 
ed 
Satic Raw 


Y. 
Rassi Lat. 





Knoz, J. 





Barkitt, J. 





HIGH COURT. i (A. LJ. R.- 


that Court. In the present case the sanction we are asked to 
revoke is the sanction given by the Munsif of Ghaziabad. 
Appeals from that Court do not “ordinarily lie” to this Court as 
those words are defined in clause 7 (a) of section 195. 

The answer then I would propose to the reference is that this 
Court has no power under section 439 of the Code of Criminal 
Procedure to call for the proceedings of the Munsif of Ghaziabad 
and to pass orders.on them. On tho other hand, it has power 
under section 622 of the Code of Civil Procedure to call for 
those proceedings and to pass on them such orders as it may 
deem expedient, 


BurkıTT, J.—I have already frequently expressed my opinion 
on the question mooted in this case. I therefore think it un- 
necessary to say more than that I am of the same opinion as the 
other members of the Court. 


Br tne Court.—Our answer to the question of learned Judges 
who made the reference in this case, namely, whether the appli- 
cation lies on the Civil Revisional side of the Court or should ` 
have been under section 439 of the Code of Criminal Procedure 
is that the application les on the Civil Revisional side of the 
Court and not under section 439 of the Code of Criminal Proce- 
dure. Fhe case will therefore be returned with this answer to 
the Divisional Bench of this Court. 

J. B. - 

[The case was then heard by Bangnst. and Riomanps, JJ., who 
dismissed the application for revision]. 
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By the Mahomedan Law a holder of property may in bis lifetime poubiens 
give away the whole or part of his property if he compliés with certain 
forms ; but it is incumbent upon those who seek to set up such a transac- 
tion to show very clearly that those forms have been complied with. 
It may be by deed of gift simply, but unless accompanied by delivery 
of the thing given so far as it is capable of delivery, it is invalid. Or 
it may be by deed of gift coupled with consideration, in which case 
delivery of possession is not necessary, but actual payment of the 
consideration must be proved, as also the bona fide intention of the donor 
to divest himself in presenti of the property, and to confer it upon the 
donee. 

Held (upon. the evidence) that the deed which purported to be a con- 
veyance for value was a transaction in which no consideration passed 
or was intended to pass; that in executing that deed the plaintiff did 
not intend to give the property to the defendant except subject toa 
reservation of the possession and enjoyment to himself and his wife 
during their lives, to which the defendant pledged himself, and that 
‘the deed was not followed by delivery of possession, but was a fictitious 
and benams deed and was invalid and void. 


APPEAL from the Court of the Judicial Commissioner of 
Oudh. 
Plaintiff's appeal. | 


The material facts appear from the judgment. 


Judgment of their Lordships was delivered by 
Sir Forp Norta.—This action was commenced in the year Sir Ford North, 
1897 to have a deed, dated the 23rd of July, 1886, and executed - 
‘by the plaintiff, Chaudhri Mehdi Hasan, declared. void and 
cancelled. The Subordinaté Judge of Bara Banki made a decree 
to that effect; but this was reversed, and the suit was dismissed, 


on appeal to the Court of the Judicial Commissioner of Oudh on 
the 3ist day of July, 1899, 
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Just before that appeal Mehdi Hasan (hereinafter referred to 
as “the plaintif”) had sold part ot his interest to two persons - 
who, by an order of thé Judicial Commissioner, dated -the 10th 
day of May, 1899, were joined as co-plaintiffs with him, and 
these three persons are now the appellants. l 

Chaudhri Nabi Bakhsh, who died many years ago, had three 
sons: Mehdi Hasan, the plaintif; Hadi Hasan, who is still 
living, and whose son is the defendant, Muhammad Hasan; and 


- Razzak Bakhsh, who disappeared before 1880 and has not been 
heard of since. He left two children, AbdusSattar.and Abdul 


' Ghaffar. 


At the date of the above-mentioned deed the plaintiff was the 
owner of one-third share in the villages of (1) Udaria, (2) 
Chhilgawan, (3) Akbarpur, (4) Raushanabad, (5) Sarawan, (6) an 
under-proprietary holding and two houses in Nidura, and (7) 
certain Sir lands and groves of comparatively small value: He 
was also owner of the entirety of a house at Chhilgawan. The 
other two-thirds of the above-named properties (except the house 
at Chhilgawan) belonged respectively to Hadi Hasan,. and to 
Abdus-Sattar and Abdul Ghaffar. | 

Of the above lots 1, 2, 4, and 5 were in the possession of 

mortgagees; and the rest (other than the house at Chhilgawan) 
were in the possession of the co-sharers, 
_ By that deed the plaintiff stated that in lieu of Rs. 2,000 he 
had made a gift with consideration to the defendant and had 
received the money in full, and no portion thereof was due’ by 
the donee; that he had placed the donee in possession of the 
villages, but as he had no other: property to live on, he had 
set apart from the profits of Akbarpur the sum of Rs. 164-40 
for necessary expenses so long as he and his wife should live, 
and after their deaths, the defendant should have the property. 
Subject to a certain other small exception he gave the defendant 
all his proprietary rights in the gifted property. 

Shortly afterwards the- deed was registered, the plaintiff 


‘ admitting its execution by him, and that he had before execution 


received the full sum of Rs. 2,000. Some little time afterwards 
mutation of names in favour of the defendant was made in the. 
Registers. | 

It is not in dispute that at the date. of the deed the plaintiff 
and defendant were on friendly terms, and that a marriage 
(which came off about six months later) between the defendant 
and a daughter of a sister-in-law of the plaintiff was in consider- 
ation; At that time the plaintiff was contemplating a pilgrimage 
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ment of his property by the defendant during his absence. 
There is voluminous and conflicting evidence as to the persons 
by whom, and circumstances under which, the deed was pre- 
pared, and how it attained its final shape; and it is impossible 
to go through the evidence in detail, there being upwards of 100 
Witnesses in the case. But stating their view shortly their 
Lordships consider it proved that in the first instance the plaintiff 
proposed to give the defendant a Power of Attorney to manage 
his property during his absence; that the defendant did not 
like this, and asked Muhammad Raza of Nidura, Razzak Bakhsh, 
Muhammad Raza of Atahra, and Sajid Ali, who were all friends 
of his, to try and persuade the plaintiff to make it a deed of gift, 
.as this would be much better than a Power of Attorney; that 
they agreed to do so, and called upon the plaintiff accordingly, 
and endeavoured so to persuade him; that the plaintiff at first 
refused, but upon the defendant agreeing to pledge his oath that 
during the life of the plaintiff and his wife he would not in any 
way interfere with their possession, the plaintiff withdrew his 
objection ; that the defendant then said that there should be 
some consideration in the deed ; and on the plaintiff’s objecting 
to this change the persons present to advise the plaintiff to do 
what the defendant wished joined in chorus, saying “Life is 
uncertain; as you are willing to execute a gift why not execute 
hibba-bil-ewaz, because otherwise the gift would be considered 
to be collusive”; and that the plaintiff again yielded to their 
persuasion; and at their instance consented to a consideration 
being inserted. The defendant stated in'his re-examination that 
the gift was made hibba-bil-ewaz because Asghar Ali suggested 
that it was necessary, so that it could not be impugned or chal- 
lenged afterwards by any of the plaintiff's heirs and relations. 
And in'his defence in this action he pleads that as the deed was 
made for a valuable consideration it could not be set aside. 

The Judicial Commissioner of Oudh who delivered the judg- 
ment in the Appeal Court said that he was not prepared to place 
reliance on the evidence of Razzak Bakhsh, Muhammad Raza of 
Nidura, Sajid Ali, and Muhammad Raza of Atahra. Razzak 
Bakhsh is in a somewhat different position from the others, 
There was a conflict of evidence as to whether the deed in ques- 
tion was drafted by Razzak Bakhsh ; or was drafted by Asghar 
Ali, and fair copied by Razzak Bakhsh. The learned Judge 
took the view that Asghar Ali was the draftsman, and dishelieved 
Razzak Bakhsh, although the Subordinate Judge held him to be 
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a respectable witness who, in his opinion, had spoken the truth, 
But the Judicial Commissioner gave no reason for his refusal to 
believe the three others ; and the Subordinate Judge saw all of 
them and believed them ; and their Lordships do not sce any reason 
for treating them as unworthy of credit. A Power of Attorney 
is a document frequently used in India; and they are of opinion 
that it is far more probable that the plaintiff first proposed a- 
Power of Attorney, but was induced by the persuasion of the 
defendant’s friends to go further and execute a deed, than that 
the plaintiff should voluntarily have proposed to give all his 
property (except a few rupees) out and out to the defendant. 

Then the next matter for consideration is whether the deed is 
a deed for value, for which the consideration of Rs. 2,000 was. 
paid, or is a deed for which no value was really given, a hibba- 
asm-faret. Upon this issue the Subordinate Judge examined. 
the evidence with great patience and care, and came to the con- 
clusion that no valuable consideration had ever passed, and that 
the deed of gift was not for value and was fictitious. 

The Judicial Commissioner said upon this point :— 

“T agree with the Lower Court in being of opinion that the consideration 
of Rs. 2,000 was not paid by the donee. The Subordinate Judge has given 


good reasons for his finding. I refer also to the evidence of the witness Ibad 
Ali. The probability is that it was not intended that any consideration should 


` pass for the gift.’. 


At this stage it would be sufficient to say, in most cases, that 
there being concurrent findings in two Courts below on a ques-- 
tion of fact, the matter must be treated as closed. But with a 
view to the subsequent part of the case, it is desirable to refer 
briefly to the mode in which this payment of the Rs. 2,000 was 
attempted to be supported. The defendant says that he paid 
this sum to the plaintiff, being the profits from tobacco cultiva- 
tion during several years; that he paid it in May or June, one 
or two months before the deed was executed; Its. 1,800 on one 
occasion, and Rs. 200 within two months after; that Tajammul 
Husain Khan, Mata Din Singh, Chauhan, Sheikh Aulad Husain, 
Bakar Khan, and others, were present; that the money was. 
brought tied in a cloth by Bakridi and Mohun Pasi; that the 
money was paid to the plaintiff, the Rs, 200 at 10 a. M., and the 
Rs. 1,800 at noon. Tajammul Husain says that he was present 
when Aulad Husain, Bakridi, and Mohun Pasi came with Rs, 1,800, 
and the defendant paid it to the plaintiff on account of a hibba- 
bil-ewaz; and that the. plaintiff had executed the deed because 
of the regard and affection he had to the defendant, who had 
married his sister-in-law’s daughter (which marriage by the way 
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did not take place until six months later). Then Mata Din Privy Counoit. 


Singh says that he was present when the defendant arrived with 
Rs. 1,800, and put it down before the plaintiff; that the deed 
was being read at the time by Tajammul Husain; that Bakridi 
and a Pasi brought the money and placed it on the couch where 
the plaintiff was sitting, and the plaintiff then counted it and 
took it away into his house; that defendant said “here is the 
amount, Rs. 1,800,” and the plaintiff said “this is hibanama 
money.” Then Bakridi says that the defendant took the Rs. 1,800 
out of a box and counted it and gave half to the witness and half 
to Mohan; that they tied it up in separate parcels and reached 
Chhilgawan a little after I; that the defendant then told them 
to place it before the plaintiff; that they did so, and the amount 
was counted and tested and tied up in two bundles of Rs. 900 
each; that the plaintiff took up one and the witness the other, 
and placed them before the plaintifs wife; and that the deed 
was not prepared till some days after. The evidence of these 
witnesses varied very greatly in detail; but they all swore that 
the money was paid in their presence. As: already mentioned, 
this story about payment has not found credence in any Court. 
Tt has been proved that the defendant had not any means at the 
time, not even enough to pay for the stamp on the deed, which 
was bought by the plaintiff. The defendant’s case is as bad a 
case of circumstantial mendacity as could well be, and it shows 
not only that defendant's own statements are utterly untrust- 
worthy, but also that he had both the will and the power to 
suborn other persons to give false testimony in support of his 
case. 

So far, therefore, as the defendant’s case is rested upon the 
deed in question being a conveyance for value, it fails entirely. 

But the defendant also sets up another defence (which is quite 
inconsistent with his defence that the deed was for valuable con- 
sideration), viz., that this deed was founded on the natural love 
and affection which the plaintiff had for him as his nephew, 
and also for the plaintiff's niece whom the defendant was 
about to marry; in pursuance of which the plaintiff placed 
him at once in possession of all his property except the reserved 
portion of Akbarpur. It does not seem a very probable story 
that the plaintiff should at once irrevocably hand over to the 
defendant all his property except a few rupees; but certainly 
there is evidence that on many occasions subsequently the 
plaintiff spoke of the property as having been given by him 
to the defendant, though he often said, and says now, that 
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Privy Counc. this was subject to the reservation of it to himself and his 


1908. wife during their lives, and subject to its being managed by the 
sey defendant during the absence of the plaintiff and his wife on 
eee a their intended pilgrimage. The defendant denies that any such 
ý reservation was intended, and he relies upon the absence of any 


MD such reservation from the deed except as to Akbarpur, for which 

ay special provision was made. ` This no doubt is a point in favour 

Sir Ford North. of the defendant, but it is necessary to consider carefully all the 
o circumstances of the case. : 

By the Muhammadan law (by which the present case is 
governed) a holder of property may in his lifetime give away the 
whole or part of his property if he complies with certain forms; 
but it is incumbent upon those who seek to set up such a 
transaction to show very clearly that those forms have been 
complied with. It may be by deed of gift simply, or by deed 
of gift coupled with consideration. If the former, unless 
accompanied by delivery of the thing given, so far as it is 
capable of delivery, it is invalid. If the latter (in which case 
delivery of possession is not necessary), actual payment of the 
consideration must be proved, and the bond fide intention of the- 
donor to divest himself in presenti of the property, and to confer 
it upon the donee, must also be proved. See Ranee Khujooroo- 
nissa v. Musammat Roushan Jehan). 

Reference was also made by the defendant’s Counsel to the 
Transfer of Property Act, 1882, chap. vii, as to gifts, and to 
certain cases decided under it which show that by the Hindu 
law delivery of possession is not essential.” But they have no 
bearing upon this case, as section 129 of the Act provides that 
nothing contained in that chapter should be deemed to affect any 
rule of Muhammadan law. 

It now becomes important to consider whether the possession 
of the property comprised in the deed was or was not delivered 
to the defendant as.he alleges. The parol evidence upon this 
point is very voluminous and very conflicting ; but upon full 
consideration of it their Lordships have come to the conclusion 
that the defendant has failed to establish that possession was 
delivered, and in doing so they rely especially upon certain 
matters which seem to them beyond: dispute. 

Part of the property described in the deed and claimed by the 
defendant is a house at Chhilgawan, which had been built by 
and belonged to the plaintiff, in which he and his wife resided 


before and at the time of the execution of the deed. ‘The 
(1) L. Rọ 3 Ind. App. 201, 
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plaintiff did not, as contemplated, go to Mecca soon after that Privy Counow. 


time, being prevented at first by-an accident, and afterwards by 
the illness of himself and his wife. When the defendant married, 
the plaintiff invited him and his wife to come and live with him 
-at the house in question ; and they did so, and were maintained 
by him there until 1894, when the plaintiff and his wife made 


the. long contemplated pilgrimage to Mecca, on which they 


were absent about six months. During their absence the 
defendant and his wife continued to live in the house; but 
on their return the plaintiff and his wife went back to their 
home and have continued to reside there ever since. The 
defendant also remained there for a short time till his wife died ; 
alter her death the defendant married again, and differences 
having arisen between him and the plaintiff, the defendant went 
away and lived in Nidura, while the plaintiff remained in the 
house as before. Each party says he was in possession of that 
house ; but upon the above facts, which are not in dispute, their 
Lordships have no difficulty in coming to the conclusion that this 
house was all along in the possession of the plaintiff. 

Next, with reference to the village of Chhilgawan, it was at 
- the date of the deed held by the official assignee of the mort- 
gagees, and the plaintiff was in actual possession under a lease 
from him. On its subsequent redemption the co-sharers, Mehdi 
Hasan, Hadi Hasan, Abdus Sattar and Abdul Ghaffar entered 
into possession and divided the profits in equal shares. The 


defendant admitted that the plaintiff had always received his one- 


third share of these profits, but says that he did so with his 
permission for his expenses—a statement which is not corrobo- 
rated. But- it is not necessary on this point to do more than 
refer to-certain proceedings early in the year 1897. In that year 
the plaintiff and defendant had disputes about the collections 
in Chhilgawan, and while the proprietors were fighting the 
cultivators suffered ; and some of them took criminal proceedings 
for assault against the plaintiff and others. Shortly afterwards 
the plaintiff and defendant made an amicable arrangement before 
the Court under which Parmeshar Din was appointed to receive 
the rents of Chhilgawan, and after payment of the Government 
dues to divide the surplus into three equal shares and pay them 
to the plaintiff, Hadi Hasan and Abdus Sattar and Abdul Ghaffar ; 
and thereupon the proceedings were stayed. The plaintiff and 
defendant each made a deposition in support of that order, and 


the defendant's deposition contained this passage :— 
“The money realized from village Chhilgawan every year used to be 
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distributed among Hadi Hasan, Abdus Sattar and Abdul Ghaffar, sons of 
Chaudhri Abdul Razzak, and Chaudhri Mehdi Hasan, each getting a one-third 


share ”; , 
and the defendant agreed that the rents should be received 
thenceforth by Parmeshur Din, and divided by him among the - 
same persons as before. The plaintiff's deposition contained. a. 
statement to the like effect. 

With reference to Akbarpur, there is no doubt that it was left 
in possession of the plaintiff. 

With regard to Sarawan and Raushanabad the facts stand, 
thus: In 1889, a new mortgage was made upon Udaria; part of 
the money raised was applied in paying off the prior mortgage’ 


thereon, and out of the balance the existing mortgage on Rau- 


shanabad was paid off. About the same time the mortgage 
existing on Sarawan was satisfied by the sale of one-half of that 
property, and the remaining one-half of Sarawan was redeemed. 
Abdus Sattar, one of the co-sharers (whose evidence no one has- 
impeached), says that the plaintiff and Hadi Hasan, and he and 
his brother handed over Sarawan and Raushanabad to the defen- 
dant to manage and make collections, pay Government revenue, 


and keep the balance in deposit with him for the purpose of ` 


redeeming the mortgage on Udaria from Abdul Kasim. The > 
plaintiff confirms’ this statement; and Ram Parshad (who was 
employed by the defendant to collect the rents of Raushanabad) 
and Mubarak Ali and Din Dayal all depose that the defendant 
made statements to them to the same effect. Moreover, tlic 
plaintiff in his deposition made to support the consent order 
above referred to, said: 

“ As to the collections of the remaining villages, Sarawan and Raushanabad, 
Chaudhri Mohammad Hasan shall continue to make them in order to pay off 
the mortgage money on village Udaria while I shall make collections in 
Akbarpur.” 

The defendant was not so explicit, his deposition is :— 

“ As to the collections of the remaining villages, Sarawan and Raushanabad, 
I shall continue to make them hereafter as I have been doing hitherto.” 


But he did not contradict or dispute the plaintiff’s statement 
as to what was the object and purpose of his doing so. It 
must be remembered also that the defendant was receiving the 
entirety, and not one-third only, of the profits of these villages; 
and as to two-thirds they clearly must have been received for 
some specific purpose ; and according to the defendant’s state- 
ment the whole was to be received and applied for the same 
object. Under these circumstances the defendant did no doubt 
collect considerable sums in respect of tle Sarawan-Raushanabad 
properties; but this does not prove that he had possession of 


=" AS 


VOL. 01} PRIVY COUNGIL. 


one-third against the plaintiff, any more than it proves that 
he had possession of the other two-thirds against the co-sharers. 

The learned Judicial Commissioner stated that although the 
defendant did not admit that there was any arrangement that 
the profits of Sarawan and Raushanabad should be retained 
by him towards the ‘redemption of the mortgage of Udaria, the 
fact that the accounts of those villages were kept separate from 
the accounts of Chhilgawan, and that the profits of those villages 
had not been divided, did lend support to the view that these 
profits were set apart to redeem that mortgage. He held, 
however, that this was insufficient to show that as between the 
plaintiff and defendant the latter was trustee of the plaintiff's 


orie-third as well as of the two-thirds of the other co-sharers. 


But their Lordships do not concur in this view. It seems to 
them improbable that the passages above referred to as to the 
application of the rents of those villages should have been 
introduced into the depositions of the plaintiff and defendant 
as above mentioned, if the plaintiff had no interest in those 
villages or the rents thereof, or in the application of the collec- 
tions thérefrom. Again, the undated letter from the defendant 
to the plaintiff (set out at page 21 of the Record) in which he 
offers to account to the plaintiff or to any other person he may 
name in respect of Abdul Kasim’s mortgage and the collections 
of Sarawan and Raushanabad, is quite inconsistent with the 
defendant’s contention that the plaintiff had no interest in those 
properties respectively. It is plain therefore that the defendant 
had not possession of these villages under the deed in question, 
but as trustee by arrangement for all the co-sharers, including 
the plaintiff. 

With respect to the other small properties, shares, dues, and 
duties, their Lordships do not think it necessary to trace out 
the details of possession in each case; it has been done very 
carefully by the Subordinate Judge, and their Lordships adopt 
his reasons and conclusions. They merely desire to add two 
remarks—one is that the defendant’s father, Hadi Hasan, is 
entitled to a one-third share of the properties in question, and, 
naturally enough, the defendant (as his witness Angad Singh, 
Zemindar of Raipur, states) made collections of Hadi Hasan’s 
share also; yet no attempt has been made by the defendant 


‘to show on whose account the various payments to him have 


been made ; and Hadi Hasan was not called as a witness, though 

his evidence might have been useful on this point; and unless 

the payments made to the defendant could be shown to have 
57 
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Privy.CounciL. been made on account of the plaintiffs share the evidence is 
1908, valueless. The other is that they do not attach the slightest 
ae weight to the evidence of the defendant, and looking at the 
oe mode in which the evidence as to the Rs. 2,000 was fabricated 
5. by him, they regard with great distrust much of the other 
MumauyaD evidence adduced on his behalf. 
putea Their Lordships: are therefore of opinion that the defendant's 
Sir Ford North. contention that possession of the properties comprised in the 
as deed was given to him has wholly failed. 

The circumstances connected with the mortgages to Abdul 
Kasim and Mata Din do not seem to their Lordships very 
material, having regard to the fact that the mutation of names 
had already been effected. 

Their Lordships are of opinion that the deed which purported 
to be a conveyance for value was a transaction in which no 
consideration passed or was intended to pass; that in executing 
that deed the plaintiff did not intend to give the property to the 

. defendants except subject to a reservation of the possession and 
enjoyment to himself and his wife during their lives, to which 
the defendant pledged himself; and that the deed was not 
followed by delivery of possession, but was a fictitious and 
benamz deed and was invalid and void. 

Under these circumstances their Lordships are of opinion 
that the decision of the Subordinate Judge was right and should 
be affirmed; and they will humbly advise His Majesty that this 
appeal should be allowed; that the order of the Court of the 
Judicial Commissioner of Oudh should be reversed, and the 
appeal to that Court should be dismissed with costs ; and that the 
order of the officiating Subordinate Judge of Bara Banki should 
be restored. 

On the 5th of July, 1905, the appellants applied that this 
appeal, which was at that time set down, should stand over 
until the November sittings. Their Lordships assented to this 
course,.but ordered the appellants to pay in any event the 
respondent's costs of that application, and of the case orders 
which the respondent had been compelled to take out. The 
respondent must pay the costs of this appeal, but must be 
allowed to set off against them the costs mentioned above. | 


Appeal decreed, 
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Wajib-ul-arz—construction-—gift to an adopted son—adoption fatle—effect SIR ANDREW 
of —Evidence Act (I of 1872), sections 43, 48—~entries in evidence. Scos.z. 
. Sir ARTHUR 
A clause in a wajib-ul-arz verified by one Dhanraj, a Marwari Brahman, WILSON. 
the sole owner of the village ran as follows:— Seven years ago I Pao 


adopted my sister’s son, Marli. He is my heir and will be the owner. 
Tf, after this agreement, a son is born to me, half the property will be 
received by him and half by the adopted son. * © > A sharer shall be at 
liberty to adopt his sister’s son or brother’s son or daughter's son, 
whomsoever he may like, and after his death his adopted son will 
inherit his property.” 

Held that it was the intention of Dhanraj to give his property to 
Marli Dhar as his adopted son capable of inheriting by virtue of 
adoption, and that the adoption being invalid according to Hindu Law, 
and no family custom having been proved, it gave Murli Dhar no right to 
inherit and the gift had no effect upon the property. Bhagwan Singh v. 
Bhagwan Singh, L. R., 261. A., 153, and Mathura Das’y. Bhikhum Mal, 
I. L. R., 19 AN., 16 referred to. Bireswar Mukerji v. Ardha Chundar 
‘Roy, L. R., 19 F. A. 101, and Nidhoomoni Debya v. Baroda Pershad, 
L. R., 3 I. A., 253, distinguished. 

Entries made in the wajib-ul-arz are admissible in evidence under 
section 35, Evidence Act, in order to prove a family custom of inheritance 
or under section 48 as the record of opinions as to the existence of such 
custom by persons likely to know of it. 


APPEAL from a judgment of the North-Western Provinces Hig 
Court. 


. 


The judgment of the High Court is reported in I. L. R., 24 
àll., 195. 


The material facts appear from the judgment. 


The judgment of their Lordships was delivered by 

Sir ANDREW Scosie.—The suit in this case was brought by Sir Andrew 
Murli Dhar, the persent respondent, against Musammat Lali, Scoble. 
the present appellant, for possession of immoveable property g 
belonging to the estate of one Dhanraj, deceased. The appellant 
is the widow of Dhanraj, and the respondent claimed the property 
under a double title ; first, as the adopted son of Dhanraj, and 
secondly, under the terms of a will contained in a wajib-ul-arg 
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Privy Counoil. ‘alleged to have been duly recorded, in relation to a village 
1908. forming part of the property, by Dhanraj during his lifetime. 
——~ | The result of the litigation in India was to set aside the adoption 

ee Lait as invalid according to Hindu law; but the High Court at 

Moru Duar. Allahabad gave the plaintiff a decree for half the property 
Sir Andrew claimed, on the ground that the clause in the wajib-ul-arz upon 
Scoble. which the plaintiff relied was “a document of a testamentary 
S nature,” under which it was the intention of Dhanraj to make a 
bequest in favour of the plaintif of a half-share in his property, 
and, that this bequest was not contingent upon the validity of 
the adoption. No appeal has been filed against so much of the 
judgment of the High Court as relates to the adoption, but the 
” defendant has appealed on two grounds—first, that the clause 
in the wajib-ul-arz does not constitute a will; and secondly, that 
if it does, there was no bequest to thé plaintiff apart from and 
irrespective of his adoption, and a valid adoption was the condi- 

tion upon which the alleged bequest depended. 

The term wajib-ul arz in the North-Western Provinces is 
applied’to what is considered to be the most important document 
contained in the official records relating to the village adminis- 
tration. Entries therein, properly made and authenticated by the 
signatures of the officers who made them, have been held by this 
committee in the case of Rani Lekraj Kuar v. Baboo Mahpal 
Singh(*) to be admissible in evidence under section 35 of the 
Indian Evidence Act in order to prove a family custom of 
inheritance, or under section 48 as the record of opinions as to 
the existence of sucli custom by persons likely to know of it. 
In giving their judgment their Lordships say “These wajib-ul- 
arz, or village papers, are regarded as of great importance by 
the Government. They were directed to be made hy Regulation 
VII of 1822,” the 9th section of which enacts that-— 

Tt shall be the duty of collectors and other officers exercising the powers of 
collectors, on the occasion of making or revising settlements of the land 
revenue, to unite with the adjustment of the assessment and the investigation 
of the extent and produce of the lands, the object of ascertaining and recording 
the fullest possible information in regard to landed tenures, the rights, interests, 
and privileges of the various classes of the agricultural community. For this 
purpose their proceedings shall embrace the formation of as accurate a record 
as possible of all local usages connected with landed tenures, as full as practicable 
a specification of all persons enjoying the possession and property of the soil, 
or vested with any heritable or transferable interest in the land.” 
and it was specially ordered that—- 


“The information collected on the above points shall be so arranged and record- 
ed as to admit of an immediate reference hereafter by the Courts of Judicature,” 
(1) [1879] L. R., 71. A. 63. 
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As this Regulation was passed at the time of the introduction 
of a regular settlement of the land revenue into “ the Ceded and 
Conquered Provinces,’ under which designation the districts 
afterwards known as “ the. North-Western Provinces” were at 
that time included, the object of the Government appears to 
have been to obtain a body of reliable contemporary evidence 
upon matters which might afterwards come into controversy, not 
only between the landholders and the Government, but between 
rival claimants to estates. | 

Regulation VII of 1822 was repealed, as regards the North- 
Western Provinces, by Act XIX of 1873, and it is to be observed 
that this’ Act, while providing, in the 62nd and following sec- 
tions, for the maintenance of a careful “ record of rights” in each 
mahal, no longer included a record of “local usages connected 
with landed tenures” among the particulars to be entered. It 
was probably considered that, during the fifty years which had 
elapsed between the passing of the Regulation and the Act, such 
usages had been sufficiently ascertained, and that it was desirable 
that reference should be made to the earlier records when the 
existence of any such usage was asserted. For it is clear from a 
subsequent judgment of this Committee in the case of Uman 
Parshad v. Gandharp Singh(1) that, in later years, at any rate, 
attempts have been made by some proprietors to use these 
records as an indirect means of giving effect to their wishes with 
regard to the nature of their tenure, or the mode of devolution 
of their property after their death. When this has been the case, 
as Lord Hobhouse observes (ubi supra p. 135) these records are 
“ worse than useless, they are absolutely misleading.” 


The wajib-ul-arz relied on in this case appears to have been 
verified by Dhanraj on the 2nd of July, 1877, and was therefore 
recorded under Act XIX of 1873. It relates to a village called 
‘Daidana. Under the head of “Inheritance, second marriage, 
and adoption,” the 10th paragraph contains the following 
statement :— 

“Tam the only zemindar in this village. IJ ama Marwari Brahmin. Seven 
years ago I adopted my sister's son, Murli. Heis my heir and will be the 
owner. If, after this agreement, a son is born to me, half the propérty will 
“be received by him and half by the adopted son. If more than one son are 
born to me, the property will be equally divided among them, including the 
adopted gon, as brothers. I have two wives now. They will receive their 
maintenance from him (Marli) during their lifetime. If there are several 
sharers in future, each sharer shall be at liberty to marry a second wife in 
face of the existence of his first wife. No limit is fixed. After the death of 


(1) [1887] L. R., 14 I. A., 127. s. o; I L. R., 15 Cal., 20, ` 
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a sharer his estate will be divided in equàl shares with reference to the 
number of brothers and not with reference to the number of wives, If one 
widow has children and the other is childless, the latter will receive a necessary 
maintenance. If a sharer dies without issue, his widow will be the owner of 
his property. If there are two widows, both of them will receive equal 
shares, and on their death the brothers and nephews of their husband will 
own the property according to their rights. A widow shall be competent to 
adopt a near relative in the family of her husband. There is no need fora 
will by husband. After the death of that widow her adopted.son will be 
the owner of her property. If a widow marries again, she would be entirely 
excluded from inheritance. A sharer shall be at liberty to adopt his sister’s 
gon, or brother’s son or daughter’s son, whomsoever he may Hae and after 
his death his adopted son will inherit his property.” 


Dhanraj died on the 3rd of April, 1885, without TEN made 
any other disposition of his property, and leaving him surviving, 
beside the adopted son, Murli Dhar, a natural-born son, named 
Nand Lal, who died childless in November, 1887. No question 
now arises as to the family custom with regard .to adoption 
allegéd in the wajib-ul-arz, both Courts in India having held 
that the evidence adduced by the plaintiff fell far short of 
establishing such a custom. Moreover, it was decided by this 
Committee, in the case of Bhagwan Smal v. Bhagwan Singh), 
that under the general Hindu law applicable to the twice-born 
classes, the adoption of a sister’s son is wholly void. The 
plaintiffs title to succeed as an adopted son to the property of 
Dhanraj is no longer suggested. 

The only point remaining for consideration is whether the 
clause in the wajtb-ul-arz can be treated as a will, under which 
the respondent is entitled to take, as a persona designata inde- 
pendently of the adoption. It is unnecessary, and it would be 
incorrect, to lay down, as a general proposition, that a recital in 
a wajib-ul-arz cannot operate as a will in the case of a Hindu. 
In Mathura Das v. Bhikhan Mal’), where the wajtb-ul-arz 
contained these words, “ Musammat Sohni, wife of my son, Salig 
Ram, shall be regarded as the owner (malik) after my death,” 
both parties agreed that the statement amounted to a testamen- 
tary bequest in favour of Sohni, and the High Court gave effect 
to it. The weight to be given to such statements must depend, 
in each case, on the circumstances in which the entries were. 
originally made, and the corroboration they receive from extrin- 
sic evidence. . 

Looking at the words used in the wajzb-ul-arz in the present 
case, and assuming for the moment that it should be treated as 


(1) [1898] L. R., 26 I. A., 153. 8.0. I L. R., 21 All, 412. 
(2) [1896] I. L. R., 19 All, 16. 
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a will (in order to take the point of view most favourable to the Privy Counor. 
respondent, who was not represented by counsel at the hearing 1908. 
of this appeal), their Lordships have to consider whether it s= 
was the intention of Dhanraj to make the boy whom he had ARN Laur 
adopted his heir irrespective of adoption, or whether “the Murt Duar. 
assumed fact of his adoption was not the reason and motive of EE 
the gift, and indeed a condition of it,” Fanindra Deb Ratkat v. Scoble. 
Rajeswar Dass"). “The distinction,” as Sir Rronaro Covon = 
observes, in giving the judgment of this Committee in the case 
just quoted, “ between what is description only, and what is the 
reason or motive of a gift or bequest, may often be very fine, but 
it is a distinction which must be drawn from a consideration 
of the language and the surrounding circumstances.” 
In the present case, their Lordships have come to the con- 
clusion that the words used are descriptive only. The right of 
Murli Dhar to inherit is based entirely on the fact that he was 
an adopted son, adopted seven years previously in virtue of a 
special: custom which is thus stated, “A sharer shall be at liberty 
to adopt his sister’s son or brother’s son, or daughter’s son 
whomsoever he may like, and after his death his adopted 
son will inherit his property.” This is not a similar case to 
that of Bireswar Mookerji v. Ardha Chunder Roy(*) in which 
the will was made prior to adoption, and the bequest was 
to the lad by name, for reason independent of adoption 
though likely to lead to it; nor does it come within the ruling 
of this Committee in the case of Nidhoomont Debya v.. Baroda 
Pershad Moo kerjee(*) in which it was held that there was a 
gift of his property by the testator to a designated person 
(the words being “I declare that I give my property to 
Koibullo whom I have adopted”), and that this gift was not 
dependent on the performance of certain ceremonies by his 
widows. In the present case, their Lordships are of opinion 
that it was the intention of Dhanraj to give his property to 
Murli Dhar as his adopted son capable of inheriting by virtue 
of the adoption ; and that as the adoption was invalid according 
to the general Hindu law, and not warranted by family custom, 
it gave no right to inherit, and the gift therefore had no effect 
upon the property. 
The learned Judges of the High Court appear to have been 
influenced in coming to their decision by the fact that, under 


the wajib-ul-arz, Murli Dhar was to get half the property, and 
(3) [1884] L. R., 12 I. A., 72 at p. 89. 
(4) [1802] L. B ,19 I. A. 101. 8.0. I. L. R., 10 Cal, 452, 
(5) [1876] L. B., 3 L A., 253. 
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Privy Council. that this was more than a “validly adopted son would get. 
1908. This is an indication,” they say, “that the adoption was not 
= the reason or motive of the bequest.” But what are the words 

Musawuar LALI used? “Jf after this agr is bor half th 

5 er agreement ason 13 born to me, Nal the 


Muru Duar. property will be received by him, and half by the adopted son.” 


Sir Andre Tis is not a gift to Murli Dhar personally, but a division of 
Scoble. the estate according to the family custom which Dhanraj was 


= endeavouring to establish, and according to which the adopted 
son was to take an equal share with natural born sons. 

In the opinion of their Lordships the claim of Murli Dhar 
wholly fails, and they will humbly advise His Majesty that 
the appeal ought to be- allowed, and that the decrees of the 
Subordinate Judge and the High Court ought to be reversed, and 
the plaintiff's suit dismissed, with costs in both the lower Courts. 
The ponden must also pay the costs of this appeal. 

Appeal decreed. 
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Election petition—costs-—Magistrate’s power to uward—attachment of 
property ~-Suit to declare attachment void. 


A Magistrate has no power to award costs to be paid by a defeated. 
petitioner to sot aside a municipal election. 
Quere.—Is it even necessary to set aside such an order? 


SECOND APPEAL against the decree of W. F. Wells, Esq., - 
District Judge of Agra, reversing the decree of Babu Ram 
Chandra Saksena, Munsif. 


Suit to set aside an order and attachment. 


The facts of the case and the argument sufficiently appear 
from the judgment of the Court. 


M. L. Agarwala (with him J. N. Chaudhri and Muhammad 
Ishaq), for the appellant. 
Satish Chandra Banerji (with him Madan Mohan Malaviya and 
Kedar Nath), for the respondent. 
68. A. 535 of 1904. 


VOL. Lj HIGH COURT, : 421 


The following judgment was delivered by Civiu 
RıonarDs, J.—The facts of this case are as follows :—Hakim 1906. 
Girwar Lal and Chandra Bhan were candidates for municipal a 


election at Agra. Chandra Bhan was elected. Girwar Lal under C#4¥DRa Baan 
the election rules, which appear to have been sanctioned by the Sine LAL. 
Local Government, filed a petition to set aside the election and 
an inquiry was held and the petition filed by Girwar was 
dismissed but the order dismissing the petition directed that 
Girwar should pay Chandra Bhan the costs which he had been 
put to in resisting the petition which failed as already mentioned. 
In pursuance of this order awarding costs the property of Girwar 
was attached, and accordingly the present suit was brought 
to set aside so much of the order as awarded costs, and also 
the attachment of the plaintiff’s property. The only possible 
ground upon which the validity of the order awarding costs can 
be supported is rule 40 of the Election Rules already referred to. 
Sub-rule 7 was most relied upon. This rule is as follows :— 
“The rules prescribed by the Code of Civil Procedure for 
recording the evidence of witnesses, for procuring the attendance 
of witnesses and the production of documents, and for the 
examination of witnesses, shall, as far as they can be made 
applicable, apply to the trial of a petition.” In my judgment 
there is nothing in this sub-rule or any other part of the rules, 
which gave the Magistrate any power whatever to award costs 
to be paid by the defeated: petitioner, and I consider that the 
order of the Magistrate to this extent was made wholly without 
jurisdiction. In my opinion the defendant taking possession of 
the property of the plaintiff could not possibly justify under the 
terms of such an order and he would in fact be nothing more 
than a trespasser. It is perhaps doubtful as to whether or not 
there was any necessity for the plaintiff to seek to set aside the 
order of the Magistrate, and whether he was not entitled to treat 
the order so far as it awarded costs against him as waste paper. 
He, however, was clearly entitled to get rid of the attachment 
against his property, and I accordingly think that the order of 
the lower appellate Court was correct. I suggested in the course 
of the argument that the plaintiff should consent to his suit 
being dismissed without costs and that the defendant should 
undertake to take no steps against his property. The case was 
then adjourned by consent. The plaintiff was willing to adopt 
my suggestion, but unfortunately so far as the defendant was 
concerned it came to nothing. I accordingly dismiss the appeal 
with costs. 


Richards, J. 


et 


Appeal dismissed, 
58 
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Civil Procedure Code (XIV of 1882), section 320, notification under— 
property partly ancestral, partly non-ancestral—transfer of execution 
to Colector. 


The Government Notification issued under section 320, Civil Procedure 
Code, provides, ‘“ Every Civil Court on passing orders for the sale of any 
land in pursuance or execution of a decree shall ascertain from the 
judgment-debtor whether it is ancestral land as above defined and after 
hearing any objection made by the decree-holder shall, if satisfied, that 
the land or any portion of it is ancestral land, deal with the decree 
affecting it as directed in these rules.” 

Held that the true interpretation of this rule is that if the Civil Court 
is satisfied that the land which is ordered to be sold or any portion of it is 
ancestral, it shall transfer the decree for execution to the Collector so far 
as regards ancestral land is concerned. 


APPEAL against a decree of Pandit Pitambar Joshi, Subordinate 
Judge of Bareilly. - 

Application for execution of decree. 

The facts of the case are as follows :— 

The decree-holder obtained a decree for the sale of zamindari l 


shares in five villages. On an application for execution of the 


said decree having been filed by the clecree-holder, an inquiry 
was held by the Court to ascertain if the properties were ancestral 
or non-ancestral. It was found that only one of the properties 
was ancestral and the other four were non-ancestral. The Court 
ordered the. sale of the non-ancestral proporties by the Civil 
Court and transferred the execution case in respect of the an- 
cestral village to the Collector. À 

Judgment-debtor appealed. 

Abdul Majid (with him M. Ishaq Khan), for the appellant, 
contended that in view of the provisions of para. 1 of the Notifica- 
tion issued under section 320,-Civil Procedure Code, the whole 
execution case should have. been transferred to the Collector, 
and the Civil Court had no jurisdiction to sell any portion of 


the property. 
OE, F. A. 14 of 1906. 
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dents. l 1908. 
The judgment of the Court was delivered by Anman Guave 
STANLEY, C. J.-The contention of the learned counsel for the ‘Karan 


appellant in this appeal is that where land ordered by a Civil Court Larr a Perasan. 
to be sold is found to be comprised of not merely non-ancestral 
but also ancestral land, it is the duty of the Civil Court to trans- 
fer the execution of the decree not merely in respect of the 
ancestral land but in respect also of the non-ancestral property 
to the Collector. He relies upon the language of clause 1 of 
Notification No. 671, dated the 31st of August, 1880, as amended 
by subsequent notifications. This Notification was issued in 
pursuance of the power conferred by section 320 of the Code of 
Civil Procedure, upon the Local Government to declare that 
throughout the North-Western Provinces the execution of all 
decrees for the recovery of money in cases in which the Civil 
Court has ordered any ancestral land or interest in such land 
to be sold, shall be transferred to the Collector. Paragraph 1, 
* which has been relied upon, runs in the following terms: “ Every 
Civil Court on passing orders for the sale of any land in pur-" 
guance or execution of a decree shall ascertain from the judgment- 
debtor whether it is ancestral land as above defined, and after 
hearing any objection made by the decree-holder shall, if satisfied 
that the land or any portion of it is ancestral land, deal with the 
decree affecting it as directed in these rules.” We are asked 
to hold-that under this provision where land directed to be 
sold comprises any ancestral land, the Court is bound to transfer 
the decree for execution in respect of all the property affected 
by the decree to the Collector for execution. We think this is 
not the true meaning of the provision in question. The true 
interpretation of the rule is, as we think, that if the Civil Court 
is satisfied that the land, which is ordered to be sold or any 
portion of it is ancestral land, it shall deal with the decree 
affecting the land so far as it is ancestral land as directed in the 
rules, that is, it shall transfer the decree for execution to the 
Collector so far as regards ancestral land only. We, therefore, 
think that there is no substance in this appeal and dismiss it 
with costs, including fees in this Court on the higher scale. 
J, B. L ; Appeal dismissed, 


Stanley, O. J. 
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BABU RAM 
versus 


BANKE BIHARI LAL AND ANOTHER”, 


A dverse-possession—two trespassera—posseasion for 12 years—one claiming 
through the other. 


If the period of possession of a trespasser and his predecessor in title 
who was also a treapasser extends over a period of 12 years, he acquires 
an absolute title to the property of which he has been thus in possession. 
Gobind Prasad v. Mohan Lal, I. L, R., 24 All, 157. 


First APPEAL from an order of E. O. E. Leggatt, Esq., District 
Judge of Bareilly, reversing a decree of Pandit Alopi Prasad, 
Additional Subordinate Judge. 


Suit for a declaration of right or in the alternative for posses- 
Blon. 


The facts of the case material for the purposes of the report 
appear from the judgment of the Court. 


` Satish Chandra Banerji (with J. N. Chaudhri), for the appel- 
lant, relied on 
Gobind Prasad v. Mohan Lal, [1902] I. L. R., 24 AN., 157. © ` 
The respondents were not represented. 


The judgment of the Court was delivered by . ‘ 

Sranzey, C. J.—We cannot properly decide this appeal without 
having a determination of an issue, which has not been deter- 
mined by the lower appellate Court. The suit is one for declara- 
tion of right to possession of a grove. One Gopal Sewak was 
owner of this grove. He died in 1858 and the defendants claim 
title to it as his heirs. It is alleged by the plaintiff-appellant 
that Har Charan Lal was in wrongful possession of. the grove 
since 1880 until the year 1896, when he executed a deed 
(described as a deed of relinquishment) in favour of one Lalji 
Mal. The plaintiff, Babu Ram, subsequently purchased the 
rights of Lalji Mal at an auction sale, and his case is that his 
predecessors in title, that is, Harcharan Lal and Lalji Mal, bad 
been in adverse possession of the grove for a period of upwards 
of 12 years and so had acquired title toit. The first Court 
decreed the plaintiff’s claim but upon appeal tho learned District 

#F. A, F. 0.143 of 19085. 
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Judge held that there was no privity between Harcharan Lal CiviL. 
and Lalji Mal; that both of them were trespassers and had no 1908. 
common interest, one trespasser being quite distinct from and —— 
entirely unconnected with the other, and “ therefore the periods a ere 
of trespass cannot be added -together in calculating the time Bayxe Bimani 
during which Lalji Mal may be said to have been in adverse peace 
possession”. We do not agree with the learned Judge in this Stanley, O. J. 
view. Harcharan Lal was ‘admittedly in possession of the a 
property as a trespasser for some time before he transferred 
his. interest in 1896 to Lalji Mal, and Lalji Mal derived his 
title from him. If the combined periods of time, during which 
Harcharan Lal and Lalji Mal were in possession, amounted 
without any break to a period of 12 years, Lalji Mal upon 
the authorities, could set up a claim to the property by adverse 
possession and the plaintiff, who purchased the rights of Lalji 
_ Mal, would be in the same position. The learned District Judge 
was wrong in saying that the two trespassers, Har Charan Lal 
and Lalji Mal, had no common interest. They had a common 
interest seeing that Lalji Mal acquired the grove by transfer 
from Harcharan Lal. It has been held in several cases, and 
amongst others in the case of Gobind Prasad v. Mohan Lal), 
that a person in possession of land without title has an interest 
in the property which is heritable and good against all the world 
` except the true owner, an interest which unless and until the 
true owner interferes, is capable of being disposed of by deed or 
sale or by execution sale, just in the same way as it could be 
Yealt with if the title were unimpeachable. Harcharan Lal 
therefore being in possession of this grove had an interest, which 
he could transfer to Lalji Mal and which he did transfer by the 
deed which he executed in 1896. Lalji Mal derived his title 
from Harcharan Lal and if the periods during which these 
two persons were in adverse possession amounted altogether to 
12 years, Lalji Mal would, by right of such possession, have 
acquired an absolute title under the statute of limitation. The 
learned District Judge, however, has not found the period 
over which the enjoyment of the property by Harcharan Lal 
extended nnd we, therefore, before we determine this appeal, 
must refer the following issue to him for determination under the 
provisions of section 566 of the Code of Civil Procedure :— 

Over what period of time did the possession and enjoyment 
of the grove in dispute by Harcharan Lal and Lalji Mal together 
extend ? 

(1) [1902] L I. R., 24 All, 157, 
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The Court may take such relevant evidence as may be adduced: 


by either party. On return of the finding the parties will have 
the usual ten days for filing objections. 


J. B. L. Tesue remitted. 


KAULESHAR RAI 
VETSUS 


NABIBAN BIBI anv oruers. * 
Pre-emption—vendees purchasing another share under a second sale pending 
sutt—E fect of. 


Where a suit for pre-emption has been brought in respect of a sale, 
and the vendee, during the pendency of that suit purchased another 
share in the same property in respect of which another suit was subse- 
quently brought; held that the vendee did not become a co-sharer by 
virtue of his second purchase unless the period of limitation for 
pre-emption in respect of the second sale had expired and no ‘suit had 
been brought. Bhagwan Das v. Mohan Lal, I. L. R., 25 AN., 421,-referred 
to. 

SECOND APPEAL against the decree of J. L. Marshall, Esq., 
District Judge of Ghazipur, confirming a decree of Babu Chandi 
Prasad, Munsif of Muhammadabad. 


Suit for pre-emption. 


The facts of the case material for the purposes of this report 
appear from the judgment of the court. 


They are shortly as follows :— 


The defendant purchased certain shares in the village in suit. 
The plaintiff instituted a suit for pre-emption. During the 
pendency of that suit the defendants purchased another share 
in the same village. The plaintiff’s suit was dismissed by the 
court of first instance which held that the vendee had become 
a sharer by virtue of his second sale. The plaintiff brought a 
suit for pre-emption in respect of the second sale and filed an 
appeal against the decree of the court of first instance. The 
lower appellate court dismissed the appeal. 


Plaintiff appealed. 


Govind Prasad, for the appellant, submitted that the plaintiff 
having instituted a suit in respect of the second sale‘also, none 
* 5. A. No. 768 of 1904, 
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of the two sales became final, and so the vendee did not become 
' a co-sharer under any of the sales. 

He referred to the case of | , 

-Bhagwan Das v. Mohan Lal, [1903] I. L. R, 25 All, 421. 

and submitted that in that case the vendee had become a co- 
sharer apart from the purchase with respect to which the pre- 
emption suit was brought, but in the present case the vendee 
had not become a co-sharer as both the sales were attacked in 
two different pre-emption suits. 

He further relied on 

Ram Gopal v. Piare Lal, [1899] L L. R., 21 AN., 441, 

and submitted that the true test was whether the pre-emptor had 
any subsistiug right on the date of the decree. 


Karamat Husain, for the respondents, submitted that it was 
_the date of the suit and not the date of the decree when the 
pre-emptor' must have a subsisting right. The pre-emptor was 
bound to challenge the second sale on the date on which he 
sued in respect of the first sale. He not having done so, the 
vendee was a co-sharer on the date of first suit and therefore 
it could not be maintained. Hoe submitted that there was no 
difference in principle between the present case and that reported 
in L L. R., 25 All, and therefore the decrees of the Courts 


below were right. 
Covind Prasad was not heard in reply. 


The following judgment was delivered by 

Ricuarps, J.—This was a pre-emption suit. The right of 
pre-emption clearly exists. The defendant-vendeoe was stranger 
and made a purchase on the llth of November, 1902. A pre- 
emption suit in respect of the subject-matter of this sale was 
instituted on the 3rd of November, 1903. In the meantime 
the defendant-vendee had made a second purchase on the 30th 
of June, 1903. A second pre-emption suit in respect of the 
subject-matter of the second sale was instituted on the 11th of 
November, 1903. It therefore appears that at the time of the 
„institution of the first suit there was no suit to pre-empt the 
subject-matter of the second sale, The defendant-vendee, con- 
tends that by virtue of the second purchase he was on the 
date of the institution of tho first suit a co-sharer and not 
a stranger and that therefore the suit to pre-empt the subject- 
matter of the sale, dated llth November, 1902, must fail. In 
support of this contention he has cited Bhagwan Das v. Mohan 
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Ovin. Lal") in which it was held that where a stranger has purchased 


1908. a share in the village, which was subject to the right of pre- 
m emption and subsequently, and before any suit was brought, 


eaves RAI became a co-sharer by virtue of the second sale, a suit for pre- 
Nastean Bist. emption could not be maintained. It clearly appears from the 
Richarde, J. Jedgment in this case that it was decided entirely on the ground 
cee that the vendee had admittedly become a co-sharer by virtue 
of his second purchase. A perusal of the record of the case 
shows that the vendee expressly pleaded that he had become 
a co-sharer by purchase, and that no suit had been brought within 
the period of limitation in respect of the sale by virtue of which 
he claimed to be a co-sharer. The present suit is entirely 
different. A suit has been brought within limitation to pre- 
empt the subject-matter of the second sale. It seems to me, 
therefore, that the defendant, vendee, has never become a co- 
sharer, and that when he made the second purchase, the latter just 
as the first was liable to be set aside in a suit for pre-emption 
- by aco-sharer having a right to pre-empt. I allow the appeal, 
get aside the judgments and decrees of both the lower courts 
and remand the case to the court of first instance through the 
lower appellate court with directions to readmit the suit under 
its original number in the register and to proceed tó determine 
the suit on the merits. Costs will abide the event which in this 
court will include fees on the higher scale so far as the appellant 
is concerned. 
J. B. L. i Appeal allowed. 
(1) [1903] I. L. R., 25 AlL, 421. 





Orvit. AMANAT-UL-LAH KHAN 
1908. : versus 


pean SARDHA PARSHAD anp oruers,* 


aaua Civil Procedure Code—(Act XIV of 1882), section 232—application by 
Knox, J. assignee rejected— Suit for declaratton—AMaintainability of. 
BIE MAN, J. A suit by an assignee of a decree for a declaration that he is entitled 
to execute a decree cannot be maintained if the plaintiff has allowed an 
order dismissing an application under section 232 to become final. 
Budhan Singh v. Salig Ram, 1 A. L. J. R., 61 followed. 
Sheoraj Singh v. Amin-ud-din Khan, doubted. 


SECOND APPEAL from a decree of O. Steel, Esq., District Judge 
of Shahjahanpur, affirming a decree of Babu Nehal Chandra, 


Subordinate Judge. 
o8. A. 1273 of 1904, 


_e 
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Suit for a declaration. 


The plaintiff was an assignee of a destes obtained by the first 
respondent against the other respondents. He applied under 
section 232, Civil Procedure Code, for substitution of his name 
on the record, but his application was rejected. He brought 
the present suit for declaration of his right to execute the 


decree, The Courts below dismissed the suit holding that it . 


was not maintainable. 
Plaintiff appealed. 


Karamat Husain (with him Ghulam Mujtaba), for the appellant. 
Tej Bahadur Sapru, for the respouident. 
~ The following judgments were delivered. 


Kyox, J.—The ruling of this Court in Budhan Singh and anaiei 


v. Salig Ram(?) is against the appellant. The question raised 
as to whether there was a good assignment was enquired into by 
the Courts when an application was made under section 232 of 
the Code of Civil Procedure and decided adversely to the appel- 
lant. He allowed that decision to become final. I consider that 
the. Courts below were right in the view they took, and I dismiss 
this appeal with costs which in this Court will include fees on 
the higher scale. 
AIKMAN, J.—I am of the same opinion. The decision in Sheoraj 
Singh v. Amin-ud-din Khan,(*) to which I was a party, has been 
relied on as supporting the case of the appellant. The circum- 
stances of that case were peculiar, as the allegation of the plaintiff 
in that case was that he was beneficially interested in the sale-deed 
and the decree passed on it, and as such was entitled to apply 
for execution of the decree. If the judgment in that case can 
be held to be a decision to the effect that an assignee of a decree 


whose application under section 232 the Court which passed the 


decree has seen fit to reject, can, notwithstanding such order, 
bring a suit for a declaration of his right to execute the decree, 
then I think the propriety of that decision is open to doubt. 

By tan Courr.—The order of the Court is that this appeal is 
dismissed with costs which in this Court will include fees on 
_the higher.scale. 

Appeal dismissed, 
o (1) [1904] 1 A. L. J. R. 61. 
(2) [1898] I. L. R.,.20 AlL, 539 
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a 
FAZAL HUSAIN AND ANOTHER 
VETEUS 
| JIWAN ALL® 
Contract Act (IX of 1872), section 59—1nstalment ee ene 
of instalment—Single debt— Limitation. 


Section 59 of the Indian Contract Act has no application to a case of a 
single debt payable by instalments. Hence where an instalment decree was 
passed in 1900 for payment of a certain sum yearly in 1900 and subsequent 
years and it was provided in the decree that in default of payment of two 
consecutive instalments the whole decree could be executed; and the 
jadgment-debtor failed to pay in 1900 and 1904, but paid in 1901, 
1902, 1903, held that the decree-holder was entitled to appropriate the 
amount to the earlier instalments, notwithstanding any direction to the 
contrary by the judgment-debtor, and there being default in payment of 
two consecutive instalments, tle decree-holder could, under the compro- 

` mise, take out execution of the decree. 


SECOND APPEAL from a decree of Shaikh Maula Bakhsh, Subor- 
dinate Judge of Moradabad, reversing a decree of Babu Bans 
Gopal, Munsif of Bijnore. ` 

The material facts and arguments appear from the judgment. 

Sorabjt, for the appellants. 
` Surendra Nath Sen, for the respondent. 


The following judgment was delivered by 

Bangg, J.—This appeal arises out of an application for an 
order absolute for sale under section. 89 of the Transfer of 
Property Act. The decree in the case was passed upon a com- 
promise which provided that the amount of the decree should 
be paid by instalments of Rs. 150 each in the month of June 
of each year commencing from the year 1900. The compromise 
further provided that in the event of failure to pay the amounts . 
of two consecutive instalments the decree-holder would be entitled 
to recoyer the whole of the balance due without waiting for 
future instalments. What happened in this case was this. The-` 
judgment-debtor did not pay the first instalment which was 
due in June 1900, but in 1901, 1902 and 1903 he paid into 
Court three instalments of Rs. 150 each. The decree-holder . 
has given him credit for the first three instalments, and as the 
fourth and fifth instalments were thus due on the 5th of July, 
1904, the date on which he made his application, he prayed 
that an order absolute be made in his favour for the balance 
due under the decree, the judgment-debtor not haying complied 

> E.R. A. 980 of 1905. 
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with the terms of the compromise. The judgment-debtor object- 
ed that as at the time of payment he had indicated that the 
payments were made on account of the second, third and fourth 
instalments, the amounts of two consecutive instalments were 
not due and that therefore the decree-holder was not entitled 
to make his application. This objection was repelled by the 
‘Court of first instance but found favour with the lower appellate 
Court which held that under section 59 of the Contract Act the 
payments made ought to have been appropriated to the particular 
instalments named by the judgment-debtor at the time of pay- 
ment. That Court accordingly dismissed the application. The 
decree-holder appeals and contends that section 59 of the Contract 
Act has no application. I am of opinion that this contention 
must prevail. Section 59 deals with the case of several distinct 
debts which this case was not. Here there was only one debt, 
namely, the debt due on the decree. ‘That single debt was 
payable on different dates and in different sums, so that section 
59 has no application to a case of this kind. At the time when 
asum of Rs. 150 was paid by the judgment-debtor, two instal- 
ments of Rs. 150 each were due. Therefore the decree-holder 
was entitled to appropriate the amount to the earlier of the 
two instalments. In this way upon the three sums paid by the 
judgment-debtor being applied to the first three instalments, 
there was default in the payment of the fourth and the fifth 
instalments on the date of the application, and consequently the 
decree-holder was entitled to make an application for an order 
absolute for sale in accordance with the terms of the compromise 
and the decree. If the contention of the judgment-debtor were 
to be accepted he could very easily evade the.operation of the 
last clause in the compromise by paying the amount of every 
other instalment, and all he had to do was to say that although 
a prior instalment was due he was making payment on account 
of a subsequent instalment. This certainly was not the intention 
of the parties when the compromise was entered into. The 
judgment-debtor ought not to be allowed to resort to a device 
for evading the terms of the decree. Further, it is admitted 
that the fifth and sixth instalments which are now overdue have 
not been paid, so that in any case the decree-holder is entitled. 
to apply for an order absolute for sale for the purpose of realizing 
the balance of the amount due under the decree. I accordingly 
allow this appeal, set aside the order of the lower appellate 
Court, and restore that of the Court of first instance with costs. 


Appeal allowed—Order set aside, 
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ABDUL KARIM KHAN 
Versus 


CHHOTI*, 


Mahomedan Law—Conjugal rights, restitution of—dower not paid—Effect of. 


A suit against a Mahomedan wife for restitution of conjugal rights, 


even after consummation of marriage, cannot be maintained where the. 


wife’s dower is prompt and has not been paid. Wilayat Husain v. Allah 
Rakhi, 1. L. R., 2 All, 831, followed. 

SECOND APPEAL from a decree of C. Steel, Esq., District Judge 
of Shahjahanpur, reversing a decree of Sayed Hedayat Ali, 
Munsif of Budayun. 

The material facts appear from the judgment. 


Plaintiff appealed. 
Karamat Hussain (for Ishaq Khan), for the appellant. 


Govind Prasad, for the respondent. 


The following judgment was delivered by 

BaNERJI, J.—The respondent is the wife of the appellant and 
brought a suit for her dower on the allegation that the plaintiff 
had divorced her. On the day following the institution of that 
suit the plaintif-appellant brought the present suit for restitution 
of conjugal rights. The suit of the wife was dismissed on the 
ground that the alleged divorce was not proved and that no 
demand had been made for dower. The Court of first instance 
decreed the appellant’s suit for restitution of conjugal rights, 
but the lower appellate Court has dismissed it, on the ground 
that as there was no specification as to whether the dower was 
prompt or deferred, a portion of the dower must be held to be 
prompt, and that as this portion of the dower was neither paid 
nor tendered, the plaintiff could not claim restitution of conjugal 
rights. Thiseiew of the learned Judge is in accordance with 
the ruling of this Court in Wrlayat Husain v. Allah. Rakhi(?). 
In that case it was held that a suit against a wife for restitution 
of conjugal rights even after consummation of marriage cannot 
be maintained where the wife’s dower is prompt, and has not 
been paid.’ In the present case one-third of the dower was 
admittedly prompt, and as it is also admitted that it has remained 
unpaid, the wife is entitled to refuse herself to the husband and 
the latter cannot claim restitution of conjugal rights. The 


appeal therefore fails and is dismissed with costs. 
Appeal dismissed, 
#9, A. 551 of 1904. | 
(1) [1880] I. L. R., 2 AML, 831. 
[Compare I. L. R., 8 AL., 149.—Ep.] 
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CHHANNU TIWARI 
VETEUS 
DWARKA AND OTHERS.? 


Hindu Law-—debts—Liability of sons—pious duty—deeree against father 
~—-exemption of sons—effect of, 

In.a suit by a mortgagee for possession of the property usufructuarily 
mortgaged and in the alternative for recovery of mortgage money against 
a Hindu father and sons a decree was passed against the father exempting 
the sons from liability. In execution of his decree the decree-holdor 
attached the sons’ rights and interests in the family property whereupon 
the son brought a suit for a declaration that the family property was 
not so liable to sale in execution, and that in any event their interests in 
the property were not saleable inasmuch as thoy had been exempted 
from liability in the suit brought by the mortgagee. 

Held that the exemption of-sons did not relieve them from their liability 
as Hindu sons to pay their father’s debts not tainted with immorality. 
Shiam Lal v Ganesht Lal, 3 A. L. J. R., 10 followed. 

SECOND APPEAL against the decree of Munshi Achal Behari, 
Subordinate Judge of Gorakhpur, affirm ing the decree of Babu 


Pyare Lal, Munsif of Bansgaon. 
The material facts appear from the judgment. 
Defendant appealed: 
Durga Charan Banerji, for the appellant. 
Mohammad Ishaq, for the respondents. 


The following judgment was delivered by 

Banersi, J.—The facts which have given rise to this appeal 
are these. The appellant, Chhannu Tiwari, brought a suit against 
one Jhinak Kuar, his sons and another person on three usufruc- 
tuary mortgages executed in his favour by Jhinak Kuar. In 
the suit he prayed that he should be put into possession of the 
mortgaged property of which the defendants had dispossessed him, 
in the alternative he asked for a decree for the amount of the 
mortgage. The Court held that the mortgagee had been dis- 
possessed and made a decree for the mortgage money apparently 
under section 88 of the Transfer of Property Act. At the con- 
clusion of the judgment, however, the Court said that the sons 
should be exempted.and made a decree accordingly. In execution 


of that decree Chhannu Tiwari attached certain joint ancestral 


property in which the sons of Jhinak Kuar are interested. The 
S. A. 469 of 1904, 
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present suit was thereupon brought by the three sons of Jhinak 


‘Kuar for a declaration that the family property was not liable | 


to sale in execution of the decree and that in any event their 
interests in the property were not saleable inasmuch as they 
had been exempted from liability in the suit brought by Chhan- 
nu Tiwari. In the body of the pluint they also stated that the 
amount claimed by Chhannu Tiwari, who was the first defendant 
to the suit, was improper and wrong and that the family 
property could not be held to be lable for it. The Courts below 
have decreed the claim being of opinion that as the present 
plaintiffs were exempted in the suit.of the appellant their interest 
in the family property could not be attached and sold, and they 


‘have accordingly made a decree exempting their shares from 


liability under the decree. Iam unable to distinguish this case 
from the recent ruling in Shiam Lal v. Ganeshi Lal, reported at 
page 10 of volume IN of the Allahabad Law Journal(?). That 
is a case parallel to the present, with this difference only that 
in that case although the son had been exempted from liability 
under the decree the family property was sold by auction and- 
the son’s suit was to recover his share in the property sold, 


. whereas in the present case the property has not yet been sold. 


In that case it was held that the fact of exemption of the son did 
not relieve him from liability as a Hindu son. “ to pay any debts 
of his father not shown to be tainted with immorality.” The fact 
that in the present case the sons were exempted in the suit did 
not according to that ruling exempt them from their pious 
obligation to pay their father’s debt, unless they could show that 
the debt was tainted with immorality. I feel myself bound, 
sitting singly, by the ruling of the Division Bench to which’ 
I have referred, and whether I agree with it or not, I must, 


- - following that ruling, hold that the plaintiffs could not succeed 


in their suit unless they could show that the debt incurred by 
their father was tainted with immorality. It is true that they 
stated in their plaint that the debt was improper and that the 
family property was not liable for it. On this point an issue 
was framed by the Court of first instance, namely, the second 
issue which was as follows: “ Whether the joint family property 
can be legally sold in execution of the decree of the defendant 
No. 1 as against defendant No. 2, and if so, to what extent.” 
The issue was somewhat vague, but it was comprehensive. It 
appears, however, that in a statement made by the pleaders for 
the plaintiff on the 14th of December, 1903, they stated that the 
(1) [1905] 3 A. L, J. R., 10, 
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plaintiffs would not adduce any oral evidence and that they 
relied on documentary evidence only. 
filed did not refer to the question of the nature of the debt. The 
plaintiffs therefore did not support their allegation that the debt 
was of such a nature that it was not- binding on the family 
property. Consequently it must be held that the debt being a debt 
incurred by the father and it being the pious lability of the sons 
to pay it, their interests in the joint ancestral property were lable 
for it. The present case seems to be a stronger one than the 
case to which I have referred, inasmuch‘as in this case the Court, 
in exempting the sous from the suit, gave no reason for doing so. 
‘ I accordingly hold that the plaintiff's suit was bound to fail, and 
J allow this appeal,’set aside the decree of the Courts below, and 
dismiss the suit of the plaintiffs with costs in all Courts. 


Appeal decreed. 
‘THe COLLECTOR or ALIGARH 


Versus 


BOHRA THAKUR DAS AND oruens.? 


Mortgage—Construction of wells—Covenant to pay cost of wells—Mort- ` 


gages acquiring part of equity of redemption—Act IV of 1882, section 

72—-Enhancement of revenue—mortgagor’s liability. 

Where a mortgage-deed provided that in case of redemption the mort- 
gagee would be entitled to the cost of constructing wells, if any, and the 

. mortgagee acquired the equity of redemption in a part of the mortgaged 
property Held that it would be in the highest degree inequitable that he 
should not only have the benefit of the wells but also recover the money 
he spent in constructing them. 

Section 72 of the Transfer of Property Act only reproduces the doc- 
trines which the Courts had adopted before the passing of that Act. 
Hence where a mortgage was made before 1882 and the Government 

' revenue was enhanced and -the mortgagee had to pay the enhanced 
revenue, the mortgagor was held Hable to pay the enhanced revenue 
with interest at the time of redemption. Girdhari Lal v. Bhola Nath, 
I. L. R., 10 Al., 611, referred to. 


SECOND APPEAL against the decree of L. M. Thornton, Esq., 
District Judge of Aligarh, modifying the decree of Maulvi Maula 
Bakhsh, Additional Subordinate Judge. 


Suit for redemption. 


The facts of the case and the argument sufficiently appear 
from the jadgment of the court, 
*§. A. 298 of 1904, 


The documentary evidence . 
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A. E. Ryves, for the appellant. 
J. N. Chaudhri (with him Gulzari Lal), for the respondents. 


The judgment of the court was delivered by l 

Aikman, J.-~This and the connected Second Appeal No. 265 
of 1904 are cross-appeals arising out of a suit brought by Bohra 
Thakur Das, Musammat Nannhi Kunwar and Musammat Durga 
Kunwar, for the redemption of a mortgage. The court of first 
instance decreed the claim fixing a certain amount to be paid by 
the plaintiffs. Both parties appealed and the learned District 
Judge varied the amount, which had’ been fixed by the court of 
first instance as the amount to be paid for redemption. There 
are two appeals here from the decrees of the lower appellate 
court. This appeal is that on behalf of the defendant. 

On the 5th of January, 1870, one William Liveaus Gardener 
executed a usufructuary mortgage of eleven biswas of Kachaura 
and 6 biswas of Agrana for a term of eleven and half years in 
favour of Nand Kishore, the predecessor-in-title of the defend- 
ants-appellants as security for a loan of Rs. 5,000. The mort- 
gage-cleed provides that the rate of interest on the loan was to 
be twelve per cent. per annum. The mortgagee undertook to 
pay the Government revenue. At the same time the mortgage- 
deed provided that if the Government revenue were to be reduc- 
ed at the ensuing revision of settlement the mortgagor was to 
benefit by the reduction. On the other hand if the Govern- 
ment revenue were enhanced the mortgagor made himself liable 
for payment of the amount by which the revenue should be 
enhanced. It has been found on an issue sent down by us to 
the lower court that the revenue was enhanced by the amount 
of Rs. 895-15-9 annually. It is not denied that the mortgagor did 
not fulfil his promise to pay this enhancement and that conse- 
quently the mortgagee’ had himself to pay the enhancement to 
save the mortgaged property from being proceeded against for 
arrears of revenue. Another stipulation in the deed was that 
if the mortgagee spent any money in the construction of wells, 
the mortgagor would recoup him the amount at the time of 
redemption with interest at twelve per cent. per annum. Prior 
to this mortgage, there was a simple mortgage of the whole of 
Kachaura, dated the 21st December, 1868, in favour of Nand 
Kishore, aforesaid, and one Dwarka Das. A decree was obtained 
on the mortgage of 1868, and under that decree the-whole of 
the village of Kachaura was sold on the 20th of June, 1878, 
and purchased by Nand Kishore and the widow of Dwarka 
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Das. The present plaintiffs have acquired the equity of redemp- 
tion of 54 biswas of the mortgaged share in Agrana and they 
brought the suit out of which these appeals arise to redeem this 
54 biswa share on payment of a proportionate amount of the 
mortgage money and to recover surplus profits if any. For 
the defence various pleas were put forward. One was that the 
plaintiff must redeem the whole 6 biswa share of Agrana and 
not only 54 biswas. This plea was sustained by the court of 
first, instance which passed a decree declaring plaintift’s right to 
redeem 6 biswas. The decision on this plea has been submitted 
to by the parties. The next plea raised by the defendants was 
that the plaintiffs were not entitled to redeem on payment of a 
proportionate amount of the mortgage-money secured on the 
properties but must pay the whole amount of the loan with interest. 
This plea was sustained by the courts below and the decision 
on it forms the subject of plaintiff’s cross-appeal. 

The defendants further pleaded that in order to redeem, the 
plaintiffs must pay the enhanced amount of revenue which the 
defendants had to pay on account of the mortgagors together 
with interest. Further, that the plaintifs must pay at the time 
of redemption the amounts expended by the mortgagee in the 
construction of wells. These pleas were repelled by the courts 
below, and the decision of the lower court as to these two pleas 
forms the subject of this appeal. In regard to the latter plea, 
namely, as to the right of the appellants to recover their outlay 
in Kachaura on the wells, we entirely agree with the view taken 
by the court below. The mortgagee having himself acquired 
the property in Kachaura gets the benefit of the improvements 
he made, and it would be in the highest degree inequitable that 
he should not only have the benefit of the wells but also recover 
the money he spent in constructing them. The stipulation in 
the mortgage-deed was made to provide for the mortgagor him- 
self getting possession of the property with the improvements 
made on it by the mortgagee and was never framed to meet the 
contingency of the mortgagee himself acquiring the property. 

The claim of the appellants to add to the mortgage money the 
amount they paid on behalf of the mortgagors as enhanced 
revenue is based on the principles embodied in section 72 of the 
Transfer of Property Act. That section authorises a mortgagee 
in possession to spend such money during the continuance of 
the mortgage as is necessary to preserve the property from forfei- 
ture or sale, and authorises the mortgagee “in the absence of a 
contract to the contrary to add the money so spent to the prin- 
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cipal money at the rate of interest payable on the principal or 
where no such rate is fixed at the rate of nine per cent. per 
annum.” Itis true that this mortgage was entered into before 
the Transfer of Property Act came into force. But it has been 
held in Girdhari Lal v. Bhola Nath(*) that the rules contained 
in section 72 of the Transfer of Property Act “only reproduce 
the doctrines which the Courts of Justice in India have uniformly 
adopted,” and that the section reproduces the old law. The 
learned Advocate for the respondent to this appeal argues, how- 
ever, that in the mortgage-deed under consideration there was 
a contract to the contrary. He is unable to point out any speci- 
fic stipulation which can be called a contract to the contrary, 
but he relies ou the two provisions in the mortgage-deed, one 
the stipulation regarding the recovery of the outlay on improve- 
ments, which has been referred to above, and the other, a stipu- 
lation regarding the payment by the mortgagor on redemption 
of arrears due by tenants and contends that as we find these 
stipulations in the deed and find no express stipulation provid- 
ing that the mortgagor is to repay at the time of redemption any 
sums paid by the mortgagee to save the property from forfeiture 
or sale, a contract to the contrary must be inferred. Further 
on the question as to whether the mortgagee was entitled to 
interest on these sums, he referred to the fact that the bond 
provided that payments by the mortgagor at the time of redemp- 
tion on account of outlay on wells and on account of arrears due 
from tenants were to carry interest at the rate of twelve per cent. 
per annum. It was argued that even if the mortgagees are 
entitled to recover the amount they paid as revenue on the mort- 
gagor’s behalf, they are not entitled to interest thereon. These 
contentions are ingenious, but we can not accede to them. The 
mortgagor made himself personally liable for payment of the 
enhanced revenue and we cannot hold that the absence from 
the bond of any provision for the mortgagor breaking his word 
amounts to a contract that the mortgagee is not to recover along 
with the principal the sums which he had to pay in order to 
save the property, owing to the mortgagor's default. It is true, 
that the mortgagee, had he so chosen, might have sued the mort- 
gagor from time to time on the personal covenant and recovered 
year by year the excess amount of land-revenue which the mort- 
gagor had contracted to pay. But we hold that he was not bound 
todo so. We cannot read into the mortgage-deed any contract 
to the contrary either as regards recovery of the principal sum 
(1) [1888] I. L. R., 10 AlL, 611, at p. 614. 
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circumstances no right of contribution against the owner of the . Cwm. 


Kachaura property. In support of the view taken we may refer 1908, 

to the decision in an unreported case of this Court in First Appeal KH 

No. 63 of 1903, decided on the 20th of April, 1905, and to the Bowes Taaxur 
Das 

case of Sesha Ayyar and another v. Krishna Ayyangar and v. 


others(*). We are of opinion that the view taken by the courts ae eA 
below on the question raised in this appeal is right. We dismiss F ALIGARH, 





this appeal with costs, including in this court fees on the higher Knox, J, 
scale. ©’ a 
JLB. LL, Appeal dismissed, 


(1) [1900) L L. R., 24 Mad., 96. 





BALDEO PRASAD Cmr. 
VETSUS 1906, 
SHEO DIAL AND OTHERS.“ April 27. 





Contribution—Transfer of property Act (IV of 1882), seetion 82—part of he J 5 
property sold to satisfy earlier mortgage—eubsequent mortgagee party-— nes 
contribution. ` 
When property subject to a second mortgage is sold in execution of 

a decree obtained on a first mortgage in a suit to which the second 

mortgagee -was a party the purchaser, whether he be a decree-holder 

himself or an outsider, takes the property free of all claims under tho 

second mortgage. 

One B mortgaged his property to plaintiff. He and his brother § 
again mortgaged their respective shares to M. S then mortgaged his 
- share to plaintiff, Plaintiff obtained a decree on his first mortgage, to 

which M was a party being interested in redeeming B’s shere, sold 

the property and himself purchased it. The plaintiff then redeemed M's 

mortgage and brought a suit on his third mortgage claiming the whole 

amount against S’s share: ` 
Held that B’s share having been entirely swallowed up by the prior 

incumbrance, no right of contribution in respect of the second mortgage 

ean be enforced against that property and the whole burden of the 

second mortgage must fall on the property of Ñ. 


First APPEAL against the decree of Munshi Anant Ram, 
Subordinate Judge of Banda. 
Material facts appear from the judgment. 
= Plaintiff appealed. 
Gokul Prasad, for the appellant. 
S. B.-Sarvadhicary, for the respondent. 
# F. A. 198 of 1903, 
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The judgment of the Court was delivered by 

AIKMAN, J.—We held over our judgment in this case until 
the decision of S. A. No. 265 of 1904, as the same question arose 
in both appeals. That second appeal has now been decided(?) 
and we proceed to dispose of this appeal. 

The following are the facts of the case :— 

On 6th June, 1894, and 28th March, 1896, one Baldeo Parshad 
who is now deceased, and is in this suit represented by his 
sons, respondents (4) and (5), executed mortgages over his 
property in favour of Puran Lal, father of the plaintif-appellant, 
whose name is also Baldeo Parshad. 

On. the 25th June, 1896, the mortgagor, Baldeo Parshad, and 
his brother, Sheo Dayal, executed a jomt mortgage in favour of 
one Manu Lal, hypothecating their respective properties as 
security for money borrowed from Manu Lal. The property 
mortgaged by Baldeo Parshad in this mortgage was the same 
property which he had previously mortgaged to plaintiff’s father. 
On the 11th February, 1899, Sheo Dayal mortgaged to the plaintiff 
the property which he had previously mortgaged to Manu Lal. 
On 8th December, 1900, the plaintiff got a decree on the mortgages 
executed in his favour by Baldeo Parshad in 1894 and 1896. 
Manu Lal was made a party to that suit, he being by his 
mortgage of 25th June, 1896, mortgagee of Baldeo’s equity 
of redemption. Manu Lal did not avail himself of his right 
to redeem. The property was sold under the decree and pur- 
chased by the plaintiff on the 20th May, 1902. 

Then, on the 25th June, 1902, the plaintiff paid to Manu Lal the 
amount due under the mortgage of 25th June, 1896. The suit out 
of which this appeal arises has been brought by the plaintiff against 
Sheo Dayal and his brother, as well as against the sons of Baldeo 
Parshad, mortgagor, to recover not only the amount due to plain- 
tiff under the mortgage in his favour, of 11th February, 1899, but 
also the amount due under the mortgage of 25th June, 1896, which 
plaintiff redeemed. The amount of the latter mortgage plaintiff 
seeks to recover from Sheo Dayal’s share alone, exempting the 

share of Sheo Dayal’s co-mortgagor, Baldeo Parshad, which, as 
stated above, the plaintiff had acquired by purchase at a sale in 
execution of a decree obtained on the two prior mortgages. 

For the defence it was pleaded that the plaintiff, having 
himself purchased half of the property hypothecated in the 
mortgage of 25th June, 1896, was not entitled to throw the 
whole burden of the mortgage on the remaining half, but was 

(1) Supra p. 439. 
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only entitled toa half or proportionate amount of the money 
due under that mortgage. 

The learned Subordinate Judge sustained this plea,.and gave 
plaintiff a decree for only half of the amount paid to redeem the 
mortgage of 25th June, 1896, holding that that was all to which 


having regard to the provisions of section 82 of the Transfer of ` 


Property Act he was entitled. 
Against this decree the plaintiff appeals. It is contended on 
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behalf of the appellant that the property purchased by the plain- . 


tif having been bought by him in execution of a decree obtained 
on prior mortgages, was not liable for any part of the money 
due under the puisne mortgage, and that if liable at all, it was 
not liable for as much as one-half, having regard to the incum- 
brances that existed on the property bought by the plaintiff at 
the time when the mortgage of 25th June, 1896, was executed. 
We were at first disposed to hold that the view taken by the 
court below was right and had delivered a judgment dismissing 
the appeal. But before that judgment was signed we saw cause 
to doubt the correctness of the view we were inclined to take. 
We accordingly had the case reargued.’ The result of the fur- 
ther argument and of the further consideration we have given 
io the question is that we find ourselves unable to sustain the 
decree of the court below. 

The second of the two contentions set out above is undoubtedly 
valid. Even if section 82 applies, the court below has over- 
looked the concluding words of the first paragraph of that section 
inasmuch as it has not’ deducted the value of the incumbrances 
to which the property purchased by plaintiff was subject when 
it was mortgaged to Manu Lal. 
` But, as held by usin the second appeal referred to at the 
beginning of the judgment, we are of opinion that the provisions 
of section 82 of the Transfer of Property Act are inapplicable 
to a case like the present. We hold that when property subject 
to a second mortgage is sold in execution of a decree obtained 
on a first mortgage in a suit to which the second mortgagee was 
a party, the purchaser whether he be the decree-holder himself 
or an outsider, takes the property free of all claims under the 
, second mortgage. 

In this case the plaintiff has by redemption acquired the rights 
of Manu Lal in the mortgage of 25th June, 1896. Manu Lal 
would have been entitled to enforce his mortgage against the 
property of either of his mortgagors and the plaintiff who stands 
in Manu Lal’s shoes has the same right. One of the properties 
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Cmt mortgaged to Manu Lal has been entirely swallowed up by the 
1906. prior incumbrances.. Consequently no right of contribution in 
= respect of the second mortgage can be enforced against that 
a a property, and the whole burden of the second mortgage must 
Suzo Diaz. fall on the other property, namely, that mortgaged by Sheo Dayal. 
diene dD . Of course, if Sheo Dayal or the sale of his property satisfies the 
eens joint mortgage-debt incurred by him and his brother, Baldeo 
Parshad, he may have a. right of contribution against Baldeo 
Parshad’s sons. But for the reasons set forth above he has no 
right of contribution against the property mortgaged by Baldeo 
Parshad. In support of this view we would also refer to the 
reasons given and authorities cited in our Judgment in S. A. 265 
of 1904, decited by us on the 10th instant. This disposes of the 
first three grounds in the memorandum of appeal. 
The last ground relates to interest. The court below has 
allowed interest at 6 per ‘cent. from the date of institution of 
suit until date of payment. Having regard to the heavy rate 
of interest decreed to the appellant up to the date of the suit 
we are not disposed to interfere with the order of the court 
below as to interest. The result is that we vary the decree 
of the court below by allowing to the plaintiff the full amount, 
namely, Rs. 3,100 paid by him to Manu Lal in redemption 
of the bond of 25th June, 1896, instead of the half of that 
amount, i. e., Rs. 1,550, allowed by the Court below, together 
with interest on the said sum, Rs. 3,100, at the rate of 24 per 
cent. per annum from the date of payment to Manu Lal, i. e., 
25th June, 1902, to the date of suit, t. e., 8th August, 1902, To 
this extent we allow the appeal: quoad ultra, it is dismissed. 
The parties will pay and receive costs here and in the Court 
below in proportion to their failure and success, and the costs of 
this court will include fees on the higher scale. We fix the 
27th October, 1906, as the ‘date by which payment must be made 
by defendants. The office will prepare a fresh decree in accord-- 
ance with this judgment which will be signed after being shown 
to the Counsel of the parties, and after any objections by them 
have been disposed of. 





Appeal decreed in part. 
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GAJADHUR LAL AND ANOTHER 
VETSEUS 


ALLIANCE BANK or SIMLA, Lanren.* 


Transfer of Property Act (IV of 1882), sections 89 and 90—sale of part 
of mortgaged property with judgment-debtor’s consent in England— 
effect of suit in Chancery Court—Lamitation. 

Certain shares in a Railway belonging to the defendants were ordered 
to be sold under section 89 of the Transfer of Property Act. At the 
request of the defendants they were sent to England for sale through a 
broker.. The defendant gave a power of attorney in favour of the Bank and 
also gave the stock certificate. The Railway Co. declined to act on the 
power of attorney or the transfer in blank. The Bank instituted a suitin 
the Court of Chancery in England and obtained a decree for sale and sold 
the stock. The proceeds of sale having proved insufficient the Bank put 
in the present application for a decree under section 90. 

Held that the sale which took place in Englend must be treated to be a 

‘gale had in connection with the decree passed in this country but carried 
out by the parties independently of the court in this country at the express 
instance of the defendants judgment-debtors and that they could not be 
heard to say that the sale was not in pursuance of the order for sale 

passed under section 89. 

Held further that unless the Railway stock was sold, the defendants 
could successfully object to the application under section 90. The stock 
haying been sold, the decree under section 90 should be passed. Muham- 
mad Akbar v. Munshi Ram, [1899] A. W. N., 208 and Badri Das v. Inayat 
Khan, I. L. R., 22 All, 404, referred to. 


Exzoution First APPEAL from the decree of Babu Ishri Prasad, 
Subordinate Judge of Cawnpore. 


Application for a decree under section 90 of Act IV of 1882. — 


The respondent obtained on the 23rd July, 1900, a decree 
against the appellants on their mortgage comprising a house, 
Ginning Mills and a stock certificate No. 323 for 172 shares in 
the Delhi-Umballa Kalka Railway Company. The order-absolute 
for the sale of the property was passed on 23rd March, 1901. 
The house and the Mills were sold on the 10th June, 1901, and 
purchased by the respondents who had obtained permission to 
bid under section 294, Code of Civil Procedure. The appel- 
lants applied to set aside the sale, but their applications were 
finally disallowed by the High Court on the 27th January, 1902, 
and the 5th March, 1902. The auction-purchasers obtained 

E. F. A, No. 304 of 1905, 
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possession over the properties on the 15th April, 1902. With 
respect to the stock certificate the appellants applied to the 
Court for sale through a broker in England after an extensive 
advertisement both in India and England, as such shares had ` 
never before been sold in India. The respondent’ agreed to 
the Court’s passing an order for the sale of the shares by them 
through a broker in England. No further action was, however, 
taken in India. The appellant, Gajadhur Lal, had shortly after 
the execution of the mortgage, t. e., on the 17th of April, 1875, 
given a power of attorney in favour of the Bank empowering it 
to sell or transfer any shares or stock in any public company 


standing in his name and also to receive all dividends. In 


May, 1901, with a view to the sale of the stock in London the 
Bank remitted to their London Agents the stock certificate as 
also the power of attorney and a transfer in blank of the stock 
certificate but the Railway Company declined to act upon 
the power of attorney or the blank transfer. Consequently 
the respondents brought a suit against the appellants for the 
sale of the remaining mortgaged property, viz., the Railway 


Stock Certificate, in the High court of Chancery in England 


in May, 1902. That Court passed a decree for sale on 30th July, 
1903. The shares were accordingly sold in England yielding 
only a portion of the decretal amount. A balance was thus left 
recoverable and the respondents applied in India to obtain a 
decree under section 90, Transfer of Property Act. The appellants 
objected but their objections were overruled. 

Judgment-debtors appealed. 


Motilal Nehru (with him Te? Bahadur Sapru), for the appel- 
Jants. 

Decree under section 90, Transfer of Property Act, could not be 
passed as (a) the entire mortgaged property had -not been sold 
under section 89 Transfer of Property Act, (b) the decree-holders 
had chosen a remedy different from that under section 90, Trans- 
fer of Property Act, and (c) the application by the respondents 
was barred by article 178 of the Limitation Act. Section 90, 
Transfer of Property Act, was only an enabling section intended 
to give a speedy remedy to the decree-holder. It had- been 
held that a separate suit was not necessary and conversely it 
could be said that if the decree-holder chose he could bring a 
regular suit. Having once chosen to avail himself of one of the 
two remedies he could not avail himself of the other also. The - 
proceedings had in England were out of jurisdiction and a 
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‘nullity and'no sale of the Railway Stock Certificate could be 
deemed to have taken place. The whole property . therefore 
‘ could not be said to have been exhausted. Even if those pro- 
ceedings were not a nullity, the sale held there could not come 
_within the meaning of the words “ any such sale” in section 90, 
Transfer of Property Act. Those words only meant sales held 
under section 89, Transfer of Property Act. Application under 
, section 90 could be made only if the proceedings for the sale of 
_the whole of the property took place in execution of the decree- 
- holders mortgage decree under section 89. 
Mohammad Akbar v. Munshi Ram, [1889] A. W. N., 208. 
It had been held that article 178 of the Limitation Act applied 
‘to applications under section 90. 
Ram Sarup v. Ghanrani, [1899] L L. R., 21 AIL, 453. 
The right to apply under Hna 90, Tránsfer of Property Act, 
accrued on the confirmation of the sale of the mortgaged property 
in India which took place more than three years ago. The 
Transfer of Property Act applied only to immoveable property, 
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-and section 89 of the Act could only contemplate a sale of im- . 


‘moveable property. As soon as the immoveable property was 
-exhausted, time began to run against the application under sec- 
tion 90 of the Act. 


A. E. Ryves, for the respondent. 


The Court might have been right or wrong in including the 
moveables in the decree under section 89 Transfer of Property 
Act but as they were specifically mentioned in it it, was not open 
‘to the appellants at this stage to say that it could not be so 

included in it and sold. We should look only to what the decree 
contained and not to what it should contain. 

Fazl. Husain Khan, v. Shohrat Singh, [1902] A. W. N., 50. 

If the application under section 90 had been made after the 

sale of the immoveables only, the appellants would have objected 

on the ground that the whole of the property had not been 
exhausted and their objections would have prevailed. 

Badri Mal v. Raja Ram, [1899] W. N., p. 72. 

Section 90 had been loosely drafted. The word ‘mortgage’ had 
been defined but not the words mortgaged property. 


The words “any such sale” in section 90 Transfer of Property 
Act referred not to the sale actually conducted by the court 
but‘to the sales for which an order under section 89 Transfer 
of Property Act had been passed. 

Badri Das v. Inayatullah, [1900] I. L. R., 22 All, 404, 
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The sale óf the mortgaged property by auction was not 


essential, 


Udit Narain Singh v. Bagar Sajjad, [1905] 2 A. L. J. R., 353. 


Motilal Nehru, in reply.. 


The word ‘ mortgage’ wherever it appeared in the Act should 

be taken to mean as it had been defined therein. In 
Musaheb Zaman Khan v. Inayatullah, [1892] I. L. R., 14 All, 513. 

it had been held that the granting or not of the personal relief 
did not preclude the decree-holder from applying under section 
90 Transfer of Property Act, conversly, in the case of a decree 
including the moveables, it could be contended that for the 
purposes of section 90 moveable property, where pledged could ` 
not be taken to mean ‘mortgaged property? The details of the 
property given in the decree had not the effect of res judicata. 
The words ‘any such sale’ in section 90 referred only to the sale 
of the property that could be mortgaged. 

The judgment of the Court was delivered by 

Stan.ey, ©. J:—This is an appeal by the defendants against 
an order passed against them under section 90 of the Transfer 
of Property Act. On the 4th of February, 1895, the defendant- 
appellant executed a mortgage in favour of the Simla Alliance 


Bank Limited to secure advances to the extent of Rs. 80,000. 


The property comprised in the mortgage were a factory and 
a house situate in Cawnpore and also 172 shares of £.10 sterling 
each-in the Delhi Umballa Kalka Railway Company Limited. 
On foot of this mortgage the Bank instituted a suit for sale of 
the mortgaged property and obtained a decree for sale under 
section 88 of the Transfer of Property Act of the -property 
comprised in the mortgage including the Railway shares. This 
decree was made absolute on the 22nd of March, 1901. The 
defendants being apprehensive that an advantageous sale of the 
shares could not be had in India applied to the court to permit 
these shares to be sold in England through a broker. To this 
the Bank offered no opposition and an order permitting the 
sale of the shares in England was accordingly passed on the 


16th of Apri, 1901. The shares had at this time been converted 


into stock. It appears that shortly after the execution of the 

mortgage, namely, on the 17th of April, 1895, the defendant, 
Gajadhar Lal, gave a power of attorney in favour of the Bank 
empowering it to sell or transfer any shares or stock in any 
public Company standing in his name and also to receive all 
dividends on such shares or stock. On the 10th of June, 1901, 
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the factory and house property comprised in the mortgage were 
sold and were purchased by the Bank but the proceeds of the 
sale proved altogether insufficient to satisfy the amount due. 
In May, 1901, with a view to the sale of the stock in London 
the Bank remitted to their London agents the stock certificate 
as also the power of attorney to which we have referred and a 
transfer in blank of the stock certificate but the Railway Com- 
pany declined to act upon the power of attorney or the blank 
transfer. Consequently on the 20th of May, 1902, the Bank 
instituted a suit in the Chancery Division of the High Court 
of Justice in England against the defendante-appellants and 
the Rajlway Company for the sale of the Railway stock and 
for other relief which itis unnecessary here to specify. Gajadhur 
Lal filed a defence and set up amongst others the plea that the 
Railway stock in question was not comprised in the Bank’s 

mortgage. A decree was passed in favour of the Bank whereby 
it was ordered that an account should be taken of what was due 
to the Bank on foot of its mortgage and that on failure by the 
defendants-appellants to pay that amount the Railway stock 
should be sold and out of the proceeds the Bank should be at 
liberty to retain whatever sum should be certified to be due 
to them. It was found that on the 4th of January, 1905, a 
sum of £4531-4-0 would be due to the Bank on foot of their 
mortgage. The proceeds of the sale fell short of satisfying this 
sum by a sum of about Rs. 95,000. Accordingly the Bank 
applied for a decree under section 90 of the Transfer of Property 
Act with a view to the payment of this balance. The appellants 
objected to the order on two grounds—first, that the execution 
of the decree was time-barred, and secondly, that the whole of 
the mortgaged property not having been sold by an auction 
in this country. under section 89 of the Act the plaintiff Bank 
was not entitled to obtain a decree under section 90, The court 
overruled the objections and hence this appeal. 

The contention on behalf of the appellants before ua was that 
the property ordered to be sold was not exhausted by proceedings 
taken in this country under section 89 and that consequently a 
decree could not be passed under section 90; also that the sale 
which was carried out in this country under section 89 took 
place on the 10th of June, 1901, and that the application under 
section 90 not having been made until 5th of May, 1905, that 
is more than three years from the date of the sale, was barred 
under article 178 of the Limitation Act, It was also contended 
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that the Bank was debarred by its conduct in instituting a suit 
in England from obtaining a decree under section 90. We 
are of opinion that there is no force in any of these contentions 
and that the Court below acted rightly in passing the decree 
complained of. 

As regards the first objection to the order which was pressed 
by Mr. Moti Lal, the answer to it is, that, rightly or wrongly, a 
decree was passed against the defendants-appellants for sale 
not merely of the factory and house property, the subject matter 
of the mortgage, but also of the Railway stock and that, according 


to the rulings of this High Court, a decree could not be obtained 
under section 90 until the whole of the mortgaged property 


directed to be sold had been sold [See Muhammad Akbar 
v. Munshi Itam() and Badri Das v. Inayat Khan(*)], In 
the interests and at the instance of the defendants-appellants 
themselves the Railway stock was not sold under the decree. 


Permission was given to the parties to effect a sale of it in 


England ; but instead of co-operating with the Bank in such 
sale the defendants-appellants opposed the sale and went so 
far as to deny that the stock was mortgaged at all. We must, 
we think, treat the sale which took place in England as a sale 
had in connection with the decree passed in this country but 
carried out by the parties independently of the court in this 
country at the express instance of the defendants-appellants 
and that they cannot be heard to say that the sale was not in 
pursuance of the order for sale passed under section 89. 

As regards the question of limitation which has been raised 
it appears to us that if the Bank applied for a decree under 
section 90 before the Railway stock was sold, tne defendants- 
appellants might have successfully objected to the application 
on the ground that all the property ordered to be sold had not 
been sold. Only when the Railway stock was sold could it be 
ascertained that the nett proceeds of the sale directed by the 
Court were insufficient to pay the amount due on the mortgage. 
We, therefore, are of opinion that the application for a decree 
under section 90 was not barred by limitation. 

As regards the remaining objection, we can discover nothing 
in the conduct of the Bank which disentitles it to the relief 
asked for. It acceded to the wish of the defendants-appellants 
to have the Railway stock sold in England. It was owing to 
the misconduct of the defendants-appellants that the Bank 

(1) [1899] W. N., 208. 
(2) [1900] I. L. R., 22 All, 404. 
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found it necessary to take. proceedings in the High Court of 
‘Justice in England and to have the sale carried out by that 
Court. Under the circumstances the defendants-appellants have 
no ground for complaint. 

For these reasons we dismiss the appeal with costs including 
fees in this Court on the higher scale. 


B. N. G. Appeal dismissed. 


apaes 


POHKAR SINGH 
versus 
MUHAMMAD HUSAIN KHAN anp oruers.* 


Wajib-ul-arz—custom of pre-emption—-Specification in the first wajib-ul- 
arz—custom mentioned in the second wajib-ul-arz without spectfication— 
Muhammadan Law. 


Where the wajib-ul-arz of 1864 gave a right of pre-emption to near 
- brethren, &c., and at the settlement of 1883 the wajib-ul-arz prepared only 
mentioned that the custom of pre-emption was accepted, 
Held that the custom referred to was a custom as recorded in the 
wajib-ul-ara of 1864 and not a custom under the Muhammadan Law. 
Seconp APPEAL against the decree of A. Sabonadiere, Esq., 
District Judge of Jhansi confirming a decree of Babu Ganga 
Prasad, Munsif of Orai. 


Suit for pre-emption. 


The plaintiff based his suit upon custom as recorded in. the 
wajib-ul-arzes of 1864 and 1883. The wayjrb-ul-are of 1864 
provided :—‘‘ Mention of the right of pre-emption. :— 

_ “When a share is desired to be transferred, the heirs and near 
brethren have the first right. On their refusal to take, the trans- 


feror is competent to sell, mortgage or assign to any one he 
likes.’” 


The wajib-ul-are of 1883 provided :—“ Custom of pre-em- 
tion :— 
‘No pre-emption suit has been instituted but custom of pre- 
emption is accepted.’” 
The court below dismissed the suit. 
Plaintiff appealed. 
‘Durga Charan Banerji, for the appellant. 
Respondents not represented. 
“8, A. 1109 of 1904, 
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The judgment of the Court was delivered by 

Kwox, J.—This appeal arises out of a suit for pre-emption 
instituted by the plaintiff. Heasked fora deeree declaring his 
right of pre-emption over an eleven-anna share of Sherpura and 
asix-anna share in Rudarpura. The defence was to the effect 
that the plaintiff had no title to pre-empt, further that he could 
not pre-empt inasmuch as he was claiming only a portion of the 
property sold and not the whole of that property. There was a 
further plea as to limitation but with that we are not concerned 
in this appeal. The court of first instance found that under the 
conditions of the wajib-ul-arz relied onin the plaint, the plaintiff 
was entitled to pre-empt in respect both of the property in Sherpura 
and of that in Rudarpura, and went on to hold that as the plain- 
tiff laid no claim to the other property which has been sold, he 


wag not entitled to a decree for pre-emption. The lower appellate 
- Court rightly held that as the plaintiff had no pre-emptive rights 


in respect of that portion of the property sold to which he made 
no claim and as his claim included all property, over which he 
had rights of pre-emption he was entitled to pre-empt. It how- 
ever refused to grant him a decree for pre-emption because it 
held that under the terms of the 2aj72b-ul-arz the right of pre- 
emption current in the villages was one in accordance with 
Muhammadan Law, and as the plaintiff had not shown that he 
had made the demands required by the Muhammadan Law, it | 
confirmed the decree of the lower Court and dismissed the 
appeal. Here it 1s urged that the lower appellate Court was 
wrong in holding that the Muhammadan Law applied to the 
caso. The claim, as has been already stated, was based upon 
the wajib-ul-arz. The terms of the wajib-uwl-arz are set out 
on page 9 of the paper-book. In the case of both Sherpura 
and Rudarpura the original wwajib-ul-arz drawn up at the 
settlement of 1864 laid down the terms upon which the right 
of pre-emption could be claimed. In case of both the villages 
in 1883 all that was entered in the wajib-ul-arz about the 
custom of pre-emption was “No pre-emption suit has been 
instituted, but custom of pre-emption is accepted.” We are 
of opinion that the words contained in the wajib-ul-arz of 
1883 must be interpreted with reference to what was coutained 
in the wajib-aul-arz of 1864. When the wajib-ul-arz of 1883 
was drawn up, the villagers no doubt had in mind what had 
been the custom of pre-emption from the year 1864 onwards and 
intended to reproduce and understood that they were reproduc- 
ing in the wajzb-wl-arz of 1883 the custom of pre-emption which 
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has been hitherto found prevailing. The respondents are not 
represented here-but there is a finding that the price that the 
appellant must pay is Rs. 325 for the property of which he seeks 
pre-emption. We decree this appeal, set aside the decrees of 
the Courts below and grant the appellant a decree declaring his 
right to pre-empt upon payment of Rs. 325 on or before the 2nd 
of August next. If that amount is paid within the time he will 
get his costs in all Courts including fees in this Court on the 
higher scale and will get possession ; if the amount be uot paid 
within such time, the sitti will stand dismissed with costs in all 
Courts. 


J. B. L. Appeal allowed, 
NARENDRA BAHADUR SINGH AND OTHERS 
VETSUS 
ACHHAIBAR SHUKUL AND OTHERS. 
Alluvion, diluvion—Gradual accretion explained. 


Alluvion is an imperceptible increase and land is said to be acquired by 
alluvion when it is acquired so gradually that one cannot say how much 
is added at any particular moment of time. But if by the violence of 
a river a portion of land is added to the estate of an adjoining owner the 
land continues to be the property of the original owner. Lopez v. 
Muddun Mohan Thakoor, 13 M. I. A., 467, Krishna Chandra v. Sandan 
Bibi, 2 A. L. J. R., 821, Ritraj Kuar v. Sarfraz Kunwar I. L. R., 27, Alh 
655, referred to. 


SECOND APPEAL ‘against the decree of T. A. H. Way, ESQ., 
Offg. District Judge of Gorakhpur, affirming the decree of Munshi 
Achal Behari, Subordinate Judge. 


Suit for possession. 


The plaintiffs alleged that the land in dispute formed part of 
their village Simzi, that by the action of the river Gogra it sud- 
denly submerged in 1893 and a large portion of it suddenly re- 
appeared in 1894 and the balance in 1899, and all the land which 
re-appeared was added-to the defendants’ village. Under these 
circumstances the “ Courts below dismissed the suit holding that 
the land in dispute gradually accreted to Bili Khurd during the 
years 1882 to 1890. Under section 4 (1), Regulation XI of 1825, 
therefore it is the property of the defendants,” and the plaintiffs 
were not entitled to recover. 

| o S. A, 1106 of 1904, 
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Plaintiffs appealed. 
M. M. Malaviya (with him Gulzari Lal), for the appellants. 
Sundar Lal (with him Iswar Saran), for the respondents. 


The judgment of the Court was delivered by 


Sran.ey, C..J.—We have carefully perused the judgment of 
the learned District Judge and in view of its language have 
grave doubts that he fully understands the meaning of the 
expression, gradual accretion, according to its legal acceptation. 
In one part of his judgment he states that the river Gogra in the 
year 1882 “suddenly changed its course and began to flow north 
of Simri and south of Bili Khurd submerging two intervening 
villages.” He further finds tliat according to the settlement 
papers of 1884-85 “ 29 bighas and 4 biwas of the village of Simri 
are shown to have been washed away by the river,” and that 
according to the quinquennial settlement of 1888-1889, 136 
bighas, 3 biswas, 4 dhurs, which had formerly belonged to Simri, 
were found to have been added to Bil: Khurd,” and then he 
finds that in the settlement of 1893-1894 the whole area of Simri 
was either under water or had gradually acereted to Bili Khurd.” 
In view of these findings it is difficult to understand how it can 
be said that the land in dispute which admittedly was included 
in the area of mauza Simri gradually accreted to Bili Khurd. 
At the same time as the frontal area is not stated and it does not 
appear whether the so-called accretion was a continued process 
year by year or the work of particular years, we cannot satis- 
factorily dispose of this appeal without findings upon two issues. 
Before, however, we state those issues we may best explain our 
difficulty by reference to some authoritative definitions of the 
expression ‘ gradual accretion’. 

Alluvion is described by Justinian as an imperceptible increase, 
and land is said to be acquired by alluvion when it is acquired 
so gradually that one cannot say how much is added at any 


-particular moment of time. But i£ by the violence of a river a 


portion of land is added to the estate of an adjoining owner, the 
land continues to be the property of the original owner. (Insti- 
tutes, Liber II, Fit. 1, sections 20-21.) Lord Justice JamEs<n the 
ease of Lopez v. Muddun Mohan Thakoor(?) referring to the 
principle on which title by “ gradual accession” is acquired 
uses this language :— 

“ There is however another principle recognized in the English 
law derived from the Civil law which is this,—that where there 

(1) [4870] 13 Moores, I. A., 467. 
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is an acquisition of land from the sea or a river by gradual, slow 
and imperceptible means, there from the supposed necessity, of 
the case and the difficulty of having to determine year by year 
to whom an inch, or a foot, or a yard belongs, the accretion by 
alluvion is held to belong to the owner of the adjoining lands.” 
From this it will be seen that accession to be gradual must be by 
gradual, slow and imperceptible means. The case of Krishn 
Chandra v. Sandan B1bi(”) is an instructive case upon this sub- 
ject. In the case of litraj Kunwar v. Sarfaraz Kunwar(*) 
their Lordships of the Privy Council reaffirmed the principle 
laid down in Lopez v. Muddun Mohan Thakoor and observed in 
the course of their judgment :— 

“ Here is no question of a gradual and slow process of acquisi- 
tion to be measured by the inch, or the foot, or the yard, here 
land to the extent of more than 2,000 acres is claimed, not on 
the ground that the -action of the river has been slowly and 
gradually to: push forward the northern boundary of the appel- 
‘Jant’s land, but that the northern channel of the river, however 
it may shift, must be taken to be that boundary.” 

The Court of first instance found that there could be no doubt 
that the- land in suit has been reformed on its own site in mauza 
Simri. There is no express finding by the learned District 
Judge as to this and there is no clear finding of facts necessary 
to establish a gradual accretion. The issues of which we desire 
to have a determination by the lower appellate Court are as fol- 
‘lows :— 

(1) Whether the land in dispute which was submerged reformed 
and is capable of identification and is identified as having formed 
part of the plaintiff's estate ? 

(2) Did this land accrete to the property of the defendants- 
respondents, and if so, was that accretion by gradual, slow and 
imperceptible means, or otherwise ? 

We refer these issues to the lower appellate Court for deter- 
mination under the provisions of section 566 of the Code of Civil 
‘Procedure and shall ask the learned District Judge to return to 
us his findings as soon-as possible, together with such relevant 
evidence as the parties respectively may adduce in support of 
their case. On the return of the findings the parties will have 
the usual ten days for filing objections. 


Issues remitted. 


(2) [1904] I, A. L. J. R., 821. 
(3) [1905] I. L. R., 27 AlL, 655. 
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GAYA PRASAD MISIR AND ANOTHER 
versus l 
RANDHIR SINGH AND ANOTHER.” 


Civil Procedure Code (Act XIV of 1882), section 244, clause (c}—fraud— 
sale in violation of section 99, T. P. A.—objection that no suit lay—when 
application put in objection raised that a suit lay—estoppel. 

Clause (c) of section 244 of the Code of Civil Proceduro Code covers a 
case where it is sought to set aside a sale held in execution of a decree on 
the ground of fraud, or as having been held in violation of section 99 of 
the Transfer of Property Act. A regular suit does not lie to set aside a 
sale upon these grounds. 


Per AikM an, J., that where the appellant had successfully resisted a suit 
to set aside a sale on the ground that the suit was not the proper remedy 
but that the matter should be tried in execution, ho should not’be allowed 
to go behind that and object in the execution department that an appli- 
cation under section 244, Civil Procedure Code, did not lie, but that a suit 
should be brought. Gandy v. Gandy, 30 Ch. D., 57, referred to. 


SECOND APPEAL against an order of S. Mohammad Ali, Esq., 
District Judge of Mirzapur, confirming an order of Babu Jotindra 
Mohan Bose, Munsif. 


Application for execution. 


The facts of the case are as follows :—Lachhman Singh, father 
of Randhir Singh, respondent No. 1, usufructuarily mortgaged 
68 bighas, 3 biswas, out of his 3 anna share in mauza Garwan, to 
Gajadhar Singh, respondent No. 2, but did not give possession. 
The mortgagee brought a suit for possession and obtained a 
decree for possession as well as for mesne profits. In execution 
of the decree for mesne profits and costs he caused the 3 anna 
share to be sold. It was purchased by Sita Ram, father of the 
appellants. Randhir Singh instituted a suit for cancellation 
of the sale on the allegation that he was a minor at the time of 
sale and his guardian had died in the course of the execution 
proceedings and another guardian was not appointed, and that 
the 68 bighas, 3 biswas, were sold in contravention of section 99 
of the Transfer of Property Act. A plea was raised by the auction 
purchaser that the suit was barred by the provisions of section 
244, Civil Procedure Code. The Subordinate Judge who tried 
the suit held that it was barred under section 244, Civil Procedure 

® E, B. A. 763 of 1905. 
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Code, and dismissed it. Thereupon Randhir Singh made an 

application in execution department. It was resisted by the 

auction-purchaser on the ground that section 244, Civil Procedure 

Code, did not apply. The Courts below overruled this objection. 
The representatives of the auction-purchaser appealed. 


E. A, Howard, for the appellants. 
Tej Bahadur Sapru, for the respondents. : 
- The following judgments were delivered :— 


Banensi, J.—The only question raised in this appeal is whether 
the matter in controversy between the parties is one which could 
be determined under section 244 of the Code of Civil Procedure 
or whether the respondent, Randhir Singh’s remedy was a sepa- 
rate suit. Randhir Singh sought to set aside the auction sale at 
which the appellant purchased his property on the grounds that 
fraud had been committed and that having regard to section 99 
of the Transfer of Property Act, the decree-holder was not entitled 
to bring the property to sale inasmuch as he himself held a 
mortgage over it. Both these questions are in my judgment 
questions which relate to the execution, discharge or satisfaction 
of the decree within the meaning of clause (e) of section 244 
of the Code of Civil Procedure. This has been held in a number 
of cages to which I do not deem it necessary to refer. I may also 
‘add that when a regular suit was brought by the respondent, 
Randhir Singh, the plea of the appellant was that Randhir Singh's 
remedy was an application under section 244 of the Code of Civil 
Procedure, and that plea prevailed. Holding the view that I do 
on the question of the applicability of section 244, I deem it un- 
necessary to determine whether the decision in that case can 
operate as ves judicata. In my judgment there is no force in 
this appeal and J would dismiss it with costs. 


AIKMAN, J.—I am of opinion that the decision of the Courts 
below is right. In my judgment the case is one clearly falling 
within the provision of section 244, clause (c) of the Code of Civil 
Procedure. I doubt very much whether it is open to the appel- 
lant to put forward the plea which he now urges. The respond- 
ent, Randhir Singh, brought a regular suit to have the sale set 
aside. A plea was taken by the present appellant that a regular 
suit would not lie, and that Randhir Singh’s remedy was an 
application under section 244. The Subordinate Judge sustained 
the appellant’s objection and dismissed the suit. Now when 
Randhir Singh makes an application under section 244, the 
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appellant turns round and says, ‘you cannot apply under sec- 
tion 244, you must bring a regular suit? In my opinion this 
issue was decided as between the parties in the previous litigation. 
and I am of opinion that the appellant cannot go behind that 
decision. To allow him to do so would, to use Lord BowEn’s 
expression in’ Gandy v. Gandy(), be “playing fast and loose 
I concur in thinking that tho appeal should be 
dismissed. m 

By tue Courr:—The order of the Court is that the appeal 1 is 
dismissed with costs. 
J. B. L. Appeal dismissed. 
(1) [1884] 30 Ch. D., 51. 





WAZIR ALI 
VE'BUS 
JANKI PRASAD and ormens.* 

Civil Procedure Code (Act XIV of 1882), section 320-—Surt to confirm. a 
sale—powers of Assistant Collector to sel aside hia ‘order—trregularity 
in gale. l 
It is the duty ofa Judge to set aside an order which he would not 

have passed had he been informed of the true stato of affairs. Where an 
Assistant Collector was asked by a person who alleged himself to bea 
decree-holder to postpone a sale and did postpone it and a few hours jater 
on being informed that the applicant was not ontitled to make the 
application set aside his former order and held the sale, held that he was 
justified in setting aside bis former order and the sale was not illegal 
merely for that reason. 


SECOND APPEAL from a deeree of L. Marshall Esq., District 
Judge of Ghazipur, reversing the decree of Maulvi Tajjammul 
Husain, Subordinate Judge. 

The facts of the case appear fully from the jud gment. Br iofly 
they are as follows :— 

The property in dispute was advertised, for sale in T 
The property being the ancestral property of the 
judgment-debtors, the execution proceedings were transferred to 
the Collector who entrusted the conduct of the sale to an Assistant 
Collector. On the day fixed for sale an application was made, 


` purporting to have been made on behalf of the decree-holders, 


asking that the execution proceedings be struck off. The Assist- 


ant, Collector did as desired. A few hours later he was 


>B. A. 1260 of 1904.. 
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informed that the application was made by a person who was not 
entitled to make it. Hoe, thereupon, set aside his former order 
and sold the property which the plaintiffs purchased. The 
Collector on being moved thereto, set aside the sale on the ground 
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that the decree had been satisfied before the sale, a ground now Janki Sak: 


admittedly found to have been false. The plaintiff brought the 
present suit for confirmation of sale. The Court of first instance 
decreed the suit, but the lower appellate Court reversed the decteo 
on the ground that the Assistant Collector's first order striking 
off the execution proceedings made his subsequent order one 
ultra vires, and consequently the sale was void ab initio. 


Plaintif appealed, 


B. F. O'Connor (with him A. E. Ryves), for the A sub- 
mitted that the Assistant Collector was only a ministerial officer 
and had no power to strike off the execution proceedings. His 
order therefore striking them off was bad. He was perfectly 
justified in correcting himself. Unless the respondent could 
show that there was an irregularity in conducting the sale which 
resulted: in loss, the sale could not be set aside. There was no 
irregularity in this case. He relied on 

Syud Tuffazzal Hoosein Khan v. Raghunath Prasad [1871], 7 B. L. R., 186. 

G. P. Boys (with him Sarat Chandra Chaudhri, for J. N. 
Chaudhri), for the respondent. 


The Collector to whom execution proceedings were transferred 
became ‘the Court? for executing the decree, and as such could 
delegate his powers to the Assistant Collector (Rule 23), and 
then an appeal would lie. to the Collector from his orders (Rule 
24) which were also subject to revision. He was therefore a 
judicial officer. 


[Stantey C.J. Do you say that the Assistant Collector has 
power to set aside the execution proceedings ?] 

He had power to file the whole case. He could not review his 
former order without being properly moved thereto. 

He further submitted that the plaintiffs’ right having come in 
to existence after the former order they were not injured and 
should not be allowed to justify the latter order. There was no 
authority for holding that he could set aside his wrong order. 


{Sranztey, C.J. Cannot a Court set aside an order on the 
ground that it was obtained by fraud ?] 


B. B. O'Connor heard in reply. 
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The judgment of the Court was delivered by 

Kxox, J.—This second appeal arises out of a suit brought by 
the plaintiff, who is appellant here, in which he prayed that an 
order of the Collector of Ballia, dated the 5th of January, 1904, 
setting aside an auction-sale held on the 20th of November, 1903, 
in respect of certain property might be set aside and that a 
decree confirming the sale might be passed in his favour. The 
sale with which we are concerned was a sale of ancestral 
property held by a Collector to whom execution of the decree 
had been transferred under section 320 of the Code of Civil 
Procedure. The sale was fixed for and was held on the 20th 
of November, 1903, by the Assistant Collector of Ballia to 
whom the Collector had made over the duty. of conducting 
the sale. It is said that before the sale was actually held, 


_an applicdtion was made to the Assistant Collector purporting 


to be an application by the decree-holder, stating that the 
money due had been paid and that the sale might therefore be 
postponed. The Assistant Collector, without looking into the 
question whether this application was presented by a person law- 
fully entitled to make it, passed an order granting the applica- 
tion and striking off the execution proceedings. Immediately 


after doing so he found_out his error, cancelled the order which 


he had already passed and a few hours later proceeded to hold 
the auction. The lower appellate Court considered that this 
action on the part of the Assistant Collector could not be deemed 
a clerical error, that the Assistant Collector had no power to 
cancel the order which he had passed and that the sale was 
therefore utterly illegal, and that he was not called upon to 
consider the other points raised in appeal before him as to 
whether there had been any other irregularity causing substantial 
injury. In the appeal before us this point has been again urged 
with considerable vigour and we have been asked to uphold the 
judgment of the lower appellate Court on the ground that 
the Assistant Collector’s proceedings were so far wholly irregular. 
In reply, however, to this argument our attention was directed by 
the learned counsel for the appellant to the case of Syed Tuffazzal 
Hoosein Khan v. Raghunath Prasad(?), and to the judgment of 
their Lordships of the Privy Council in that case. The order 
which their Lordships were considering in that case was very 
much the same as in the present case. The auction-sale in that 
case was being held by a Civil Judge. He passed in the first 
instance an order directing the sale and then set aside the order 
(1) [1871] 7 B: L. R., 186. 
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he had just passed without any notice to the appellant who was 
in ignorance of and had no opportunity of opposing it. It was 
contended that the Civil Judge was not able to correct his error 
but it was held by their Lordships that a Judge, so far as the 
practice of his Court will allow him, should recall and cancel an 
error which he had sent forth per inewriam and an order which he 
would not have made if duly informed as to the facts. The words 
used by their Lordships are important. They are as follows :— 
“To proceed, so far as the practice of his Court will allow him, 
to recall and cancel an invalid order is not. simply permitted to, 
but is the duty of a Judge who should always be vigilant not to 
allow the act of the Court itself to do wrong to the suitor. It 
would be a serious injury to the suitor himself to suffer him to 
attempt to execute an inoperative order.” We are therefore 
unable to agree with the learned Judge in the view which he 
took that the sale was utterly illegal and that it did not matter 


` whether there was in any other respect any irregularity causing 


E 


| 


substantial injury. Irregularity both in the publication and in 
the conduct of the sale had been put in issue and the learned 
Judge should have tried these issues which were again repeated 
before him in the grounds of appeal. We set aside the judgment 
of the lower appellate Court upon the preliminary point and we 
remand the case to that Court under the provisions of secion 562 
of the Code with directions to readmit the appeal under its 
original number in the register and to proceed to determine it 
upon its merits. Costs here and hitherto will abide the event, 
including in this Court fees on the higher scale: 


es Appeal decreed —Cause remanded. 


anne oe ated 


RAM BHAROS 
VErsuUs 
“RAM PARSHAD.® 


Hindu Law—Bandhus—Paternal preferred to maternal. 


Father's brother’s daughters son of the prepositus is a preferential 
heir to mother’s brother’s son under the Mitaksahra Law. 


SECOND APPEAL from a decree of Maulvi Saiyid Zain-ul-abdin, 
Subordinate Judge of Jaunpur, confirming the decree of Munshi 
Harbandhan Lal, Munsif. — l 

z o S, A. 828 of 1904; 
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Rau BEAROS 


v. 
Ram PARSHAD 


Aikman, d. 


e ere 


HIGH COURT. [A. L. J. R. 


Suit for a declaration that the plaintiff was an heir of ore 
Behari. .The following genealogy will show the relation of the 
parties to the deceased :— : 


` PREKU. PARSAN. 
A A A EN ; aai TR 
J pi Mata Din (married)—Musammat Lalta. Narain. 
Musammat Bindho. Behari (prepositus). Ram Bharos, 
| plaintiff. 
Ram Parshad, 


defendant. 

The Courts below dismissed the claim.. 
Plaintiff appealed. 

Håribans Sahai, for the appellant. 

G. W. Dillon, for the respondent. 


The following j udgment was delivered by 


AIKMAN, J.—This appeal arises out of a suit brought by the 
plaintiff who is appellant here to establish his right to the pro- 
perty left by one Behari. The suit was dismissed by the Munsif 
whose decision was affirmed in appeal by the learned Subordi- 
nate Judge. The plaintiff comes here in Second Appeal. It is 
clear that both the plaintuf and the defendant are Bandhus of 
the deceased Behari. The plaintiff is the grandson of Behari’s 
maternal grandfather. The defendant is the great-grandson of 
Behari’s paternal grandfather, being the son of Musammat 
Bindho, Behari’s first cousin, on the father’s side. The Courts 
below have held that under the Hindu law the deféndant has 
a preferential claim to succeed to Behari’s property as being a 
Bandhu ex parte paterna. As pointed out by Mr. Mayne the 
enumeration of Bandhus in. the Mitakshara is merely illustrat- 
ive and not exhaustive. According to the table given on page 
763 of Mayne’s Hindu Law, 6th edition, the defendant is a nearer 
Bandhu than the plaintiff. The same view is taken by Jogendra 
Nath Bhattacharya in his commentaries on Hindu law (See the 
table given on page 460 of second edition.) The authority of Raj 
Kumar Sarbhadikary in his Principles of Hindu Law of Inheritance 
{Tagore Law Lectures, 1880) is also against the appellant. On 
behalf of the appellant reliance is placed upon Golap Chander 
Sircar’s Hindu Law page 202. I agree with the view set forth 
in paragraph 579 of Mayne’s Hindu Law. This is the only 
point in appeal. I may add.that the genealogy set up by 
the plaintiff was not admitted by the defendant, and had I 
differed from the view taken of the question of law by the | 
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lower Courts, it would have been necessary to refer an issue of 
fact for trial by the lower Court. The appeal is dismissed 
with costs including fees on the higher scale. 


Appeal dismissed. 


ee re 


. BASANT LAL AND ANOTHER 


VEVEUS 


t 


GOPAL PARSHAD AND OTHERS.” ` 


Bond payable by instalments—Default—application under section 90, Trans- 
fer of Property Act (IV of 1882)—Indian Limitation Act (XV of 
1877) Article, 75. 

Where a mortgage bond was payable by instalments in default of any of 
which the creditor could enforce the whole bond and the instalments were 
not paid but no suit was brought within six years of default of payment of 
instalments, held that the creditor was entitled to a decree under section 
90 of the Transfor of Property Act if the proceeds of sale proved insuffi- 
cient. Held that the bond in question was a bond payable by instalments 
within the meaning of article 75 of the Limitation Act (XV of 1877.) 


Seconp APPEAL against the order of Saiyid Muhammad Ali, 
Esq., District Judge of Mirzapur, reversing an order of Babu 
Jotindra Mohan Bose, Munsif. : 


ÅPPLIOATION for a decree under section 90 of the Transfer of 
Property Act. 


The facts are as follows :— | 
‘The respondents executed a mortgage deed in favour of the 
appellants on the 9th of March, 1895, to secure a loan of Rs. 250. 
The deed provided that Rs. 100 was repayable on the 7th June, 
1895, and the balance was to be repaid by six-monthly instal- 
ment of Rs. 25. The first instalment was to be paid on the Ist 
December, 1895, and the last instalment on the 7th June, 1898. 
There was a further provision that if there was default in pay- 
ment of any of the instalments, the creditor would be at liberty 
to enforce the whole bond. Defaults were made but no suit was 
instituted till the 2nd of November, 1903. A ‘decree for sale was 
passed and an order absolute for sale was made. The mortgaged 
property was sold but the proceeds were not sufficient to discharge 
the whole debt. The decree-holders thereupon made an appli- 
cation for a decree under section 90 of the Transfer of Property 
° E, 8. A. No. 732 of 1905. 
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Knox, J. 
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Act. The Court of first instance granted the application. The 
lower appellate Court reversed that order. 


Decree-holders appealed. 


M. L. Agarwala, for the appellants, submitted that article 66 of 
the second Schedule of the Indian Limitation Act applied. Article 
75 did not apply to the present case. If article 75 applied, then 
the decree-holders would be out of Court. A single bond meant 
a bond under which money was payable without a penalty being 
attached toit. The present was a single bond aid came under 
article 66. He referred to article 116 of the Act also. The time 
to be looked at was the date of the suit and not that ‘of making 
the application for a decree under section 90. He relied on 

Hamid-ud-din v. Kedar Nath, [1898] I. L. R., 20 All, 386. 
` The following cases were also referred during the course of 
the argument :— 

(1) Shankar Prasad v. Jalpa Prasad and others, [1894] I. L. R., 16 AN., 371. 

(2) Ugrak Nath v. Laganmani, [1881] L L. R., 4 AIL, 83. 

J. N. Mukerji, for the respondents, was not called upon to 
reply. 

The judgment of the Court was delivered by 

Kwox, J.—This second appeal arises. out of an application 
made by the appellants fora decree under ‘section 90 of the 
Transfer of Property Act. The appellant had obtained a decree 
in a suit upon a mortgage bond, they brought.the property to 
sale but the proceeds were insufficient to satisfy the amount due 
under the decree. The decision as to whether the appellants 
are-entitled to a decree under section 90 depends upon this ques- 
tion, whether the balance claimed was legally recoverable on the 
date when the suit was brought (see I. L. R., 20 All, 868). That 
date was the 2nd November, 1903. In order to decide this ques- 
tion it must be seen which article of the Indian Limitation Act 
is applicable. Itis contended by the learned Counsel for the 
appellants that the case falls within article 66 of the 2nd Schedule 
of the Indian Limitation Act. After consideration of the terms 
of the document we are of opinion that the document was a bond 
payable by instalments within article 75 of that Schedule. There 
is no evidence of any waiver. The first default was on the 7th 
December, 1895, consequently even if we applied six years’ limi- 
tation the money was not on the date of suit recoverable other- 
wise than from the mortgaged property, The appeal fails and 
is dismissed with costs. . 

J.B. Ls | Appeal dismissed, 
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SHIAM SUNDAR LAL P CiviL. 
| VErEUS 1906. 
a, 
| GANESH PRASAD.® April 27. 
Transfer of Property Act (LY of 1882) sectton wee of property— CBee 
meaning of. 


The words ‘such gale’ referred to in section 90 of the Transfer of 
Property Act mean a sale of property directed to be sold by the decree 
under section 88 and the order absolute under section 89. Hence where 
the property mortgaged was malikana rights in certain zamindari, but by 
mistake the decree directed the sale of the zamindari which was sold, 
held that the provisions of section 90 were comylied with and the decree- 
holder was entiled to a personal decree. Sheo Prasad v. Behari Lal, 
ILL R., 25 All, 79 applied. 


Seconp AppEAL against the order of E. O. E. Legatt, Esq., 
District Judge of Bareilly, confirming an order of Babu Prag 
Das, Subordinate Judge. 


Application for a decree under section 90 of the Transfer of 
Property Act. 


_ The facts are as follows :—- 


One Ganesh Prasad executed a mortgage-deed in favour of 
Shiam Sundar, mortgagee of ‘hag-i-malkana in 5 biswas of 
mauza Pundari.’ The mortgagee brought a suit for sale on 
that mortgage but by a mistake described the mortgaged property 
in the plaint as ‘5 biswas zamindari asli in Pundari.’ <A decree 
was passed under section 88 of the Transfer of Property Act for 
the sale of 5 biswas’ of zamindart asli in Pundari and an order 
absolute for sale was passed in terms of the decree under 
section 88. The said property was sold. The decree-holder 
then applied for a. decree under section 90 of the Transfer of 
Property Act. The Courts below rejected the application on 
the ground that the mortgaged property had not yet been sold. 
The decree-holder appealed. 


M, L. Agarwala (witk him J. N. Chaudhri), for the appellant. 


Satish Chandra Baneri ji (with him W. K. Porter and Govind 
Prasad), for the respondent. 
a8. A. No. 610 of 1905. 
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CrvIL. The judgment of the Court was delivored by 
1908. STANLEY, C. J—The order of the Court below of which the 
WH appellant complains cannot be sustained. It appears that the 
Smax SUNDAR vespondent executed a mortgage in favour of the appellant of 
aa certain rights called malikana rights. A suit was brought upon 


Gay ESH Prasad. the mortgage but the property mortgaged was described in the 
Site g. J, plaint as hag-t-zamindart, that is, proprietary rights. The Court 
ee ‘made a decree under section 88 of the Transfer of. Property Act 
for the sale of the zamindari rights, and this decree was made 
absolute under section 89 of the Act. The property thus ordered 
to be sold has been sold, but as the proceeds of the sale proved 
insufficient for the discharge of the debt, the appellant, decree- 
holder, made the application which has given rise to this appeal 
for a decree under section 90 of the Act. Both the Courts below 
have dismissed the application on the ground that the mortgaged 
property has not been sold. Section 90 of the Act, provides 
“when the net proceeds of any such sale are insufficient to pay the 
amount due for the time being on the mortgage, if the balance 
is legally recoverable from the defendant otherwise than out of 
the property sold, the Court may pass a decree for such sum.” 
The words ‘such sale’ referred to in the section mainfestly mean a 
sale under the preceding sections, that is, a sale of the property 
directed to be sold by the decree under section 88 and the order 
under section 89. That property has in this case been sold and 
the proceeds of the sale were insufficient to pay the debt ; the 
decree-holder is therefore entitled to an order under section 90. 
It is true that the interest in the property which was the subject- 
matter of the mortgage has not been sold, but the Court, wrongly 
in this instance, ordered some other interest in that property to 
be sold treating the same as the mortgaged property. The 
defendant ought to have opposed the claim, ‘but he submitted to 
the decree passed against him. As the property ordered to be 
sold (rightly or wrongly) has been sold, the decree-holder is, we 
think, entitled to a decree under section 90. The principle. of 
the ruling in Sheo Prasad v Behari Lal(') fully applies to this 
case. In that case a part only of the mortgaged property was 
sold, but it was held that although all the mortgaged property 
had not been sold a decree could be passed under section 90. 
We accordingly allow the appeal, set aside the decrees of the 
Cowts below and remand the case to the Court of first instance 
through the lowor appellate Court with directions to readmit it 
under its original number in the register and to prepare a decree 
(1) [1902] I L. R., 25 ALL, 79, 
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under section 90 of the Transfer of Property Act. The appellant 7 Crvit. 

‘will have the costs of this appeal, including’ fees on the higher 1908. 

scale. Lynn 
Saran SoNDAR 


J. B.L, ; Appeal allowed. LaL 
l i i Y. 
GANESH PRASAD. 


Stanley, C. J. 
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ABDUL RAHMAN”. ` 1906. 


eed 
“Becond appeal—(Civil Procedure Code), section 484—Court acting on May 28. 
legal evidence—question of gustom. Rimos i: 
Where the lower appellate Court acts upon illegal evidence or upon eee 

evidence which is legally insufficient to establish a custom of pre-emption 
or has disregarded any legal evidence, the High Court can treat the ques- 
tion of the oxistence or non-existence of a custom as one of law, but the 
High Court cannot in second appeal consider the weight of the evidence 
adduced by the parties. Kakrala Abhayes v. Raja Verkata Pappayyea 
` Rao, I. L. R, 29 Mad., 24, and Chakaurs Devi v. Sundari Devi, 3 


A. L. J. R., 338, referred to. 
Where tho witnesses stated that a custom of Shufa existed and the 


lower appellate Court found that the preliminary demands were not 
proved, held that the High Court could not interfere. 
i Avs from the decree of F. J. Pert, Esq., District Judge of 
Benares, reversing the decree of Babu Hira Lal Singh, Munsif of 
Benares. - 
This was a plaintif’s appeal. Plaintiff came into Court seek- 
ing to pre-empt the sale of a house on the allegation that the 
custom of pre-emption prevails in the muhalla where the house 
is situate and also that he had made the two demands though 
the latter were not necessary. ‘The Munsif of Benares gave him 
a decree on the ground that the custom had been proved to exist. 
The District Judge of Benares reversed the decision on the 
_ ground that no custom had been proved to exist, nor the plaintiffs 
had performed the two demands. 
The plaintiff appealed to the High Court. 
' Sorabji, for appellants. 
` Ghulam Mujtaba (for whom Rahmat-ul-lah), for respondents. 


The following judgment was delivered by 
Rionarps, J.This was a suit by the plaintiff for the pre- Richards, J. 


emption of a house in Benares. — 
a N. A. 994 of 1904, 
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Ori. - His claim is based on a local custom said to exist in Benares 

1908. and in a particular muhalla where the premises are situated. 

—— The custom is very clearly and properly stated in para. 2 ce the 
Hasiu Au plaint. 


v. 


Anput Ranuan. T£ this custom as alleged had been proved, the plaintiff would 
Richards clearly be entitled to succeed in the present suit. In para. 4 of 
tchards, J. i : r ; i 

ie ac: the plaint the plaintiff alleges that he complied with the forma- 
lities as to demands required by Muhammadan ‘law although 
the particular custom existing in the muhalla did not render ` 
such demends necessary. This paragraph is somewhat remark- 
able and might perhaps suggest that the custom was really the 
Muhammadan custom but that the plaintiff was not quite sure 
whether he would be able to show when the case came for. trial 
that he had sufficiently complied with the requirements of thing 

Law. 

The Court of first instance found in favour of the plaintiff fa 
it does not specifically find what the custom was or if there 
was a custom which prevented one person from selling without 
first offering the premises to the person or persons having a right 
to pre-empt. 

The lower appellate Court found that a custom of pr caupon 
was proved, but that there was no sufficient evidence that the 
custom was anything more.than the Muhammadan custom, in 
which case the formal demands were necessary and these he 
held had not been complied with. 

Whether or not a custom exists is a question of fact and prima 
fucie at least the decision of the lower appellate Court on this 
question is binding on me.’ Mr. Sorabji has referred to the case 
of Kakrala Abhayee v. Raja Verkata Papayyee Rao(?). In my 
opinion if the lower.sppellate Court has acted upon illegal 
evidence or has come to a decision upon evidence as to ctistom 
which is legally insufficient to establish a custom, the High 
Court could treat the question as one of law. Again if it 
appeared that the lower appellate Court had clearly from its 
judgment disregarded legal evidence the Court could interfere, 
but I do not agree with the contention that notwithstanding 
the lower appellate Court has heard and weighed legal .evidence 
offered on both sides in all cases where the existence or non- 
existence of a custom is the question at issue, it is the duty of 
the High Court in second appeal to go into and consider the 
evidence. I donot think that the case cited is any authority 
for such a proposition, I did in the present case‘look at the 

(1) [1904] 1. L. R., 29 Mad., 24, 
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evidence and I find that witness after witness produced by 
plaintiff, simply stated that a custom of shafa prevailed. Two 
out of the three judgments are argumentative decisions of the 
Court: rather than findings of fact and these judgments were 
quite insufficient to prove the custom the plaintiff alleged. 
Reading the judgment of the learned District Judge it is per- 
fectly plain that he had it clearly before his mind that he was 
trying the issue whether or not the custom alleged in para. 2 
of the plaint existed. , He has found that no such custom was 
proved. I consider that I am bound by this finding. It is not 
alleged- in the grounds of appeal that any legal evidence was 
rejected by the learned Judge. Mr. Sorabji has also referred to 
‘the case of Chakaurt Devi v. Sundari Devi(*) and asked me to 
refer an issue as to whether or not the demands made hy the 
plaintiffs were sufficient within the principle laid down in that 
case by Kwox, J. The lower appellate Court has found that the 
preliminary demands were not made, and there is no ground of 
appeal as to the finding of the lower appellate Court on this 
question. 

The appeal fails and is dismissed ith costs including in this 
Court fees on the higher scale. , 
Appeal dismissed. 
(2) [1906] 3 A. L. J. R., 338. 


SAKHAWAT HUSAIN 
TEPSUS 
GAJADHAR PERSHAD ayn orners.* 
_Warver—aoespting of irregular payments—No right to enforce covenant— 
mortgage-deed., 
- Where a mortgagee accepts irregular payments as payments made in 


. gatisfaction of a covenant in a mortgage-deed which provided for payment 
by certain instalments he must be taken to have waived his right to 


enforce the penalty provided for the breach of the covenant which he 


had an option, to enforce under the deed. 

`. Radha Prasad Singh v. Bhagwan Rai, I. L. R., 5 ‘AIL, 289, followed. 

SECOND APPEAL against the decree of A. Soe Esq., 
Additional District Judge of Allahabad, confirming a decree of 
Pandit Raj Nath Sahib, Subordinate Judge. 

Suit for sale upon mortgages. 

The material facts appear from the judgment. 

Rahmat-ullah, for the appellant. 

Jang Bahadur Lal, for the respondents. . 

o 9, A. No. 1236 of 1904. 
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The following judgment was delivered by” 


STANLEY, ©. J.—This is an appeal from a decree directing 
the sale of lands belonging to the defendant-appellant for the 
realisation of the amount stated to be due to the plaintifis- 
respondents on foot of three mortgage-deeds which are stated in 
the plaint. The question before us arises upon the language of 
one of these mortgages, namely, a mortgage of the 26th of 
November, 1888, to secure a principal sum of Rs. 1,500 payable 
by annual instalments of Rs. 300 each, without interest. Accord- 
ing to the mortgage-deed if the instalments had been duly 
paid, the debt would have been discharged on the 26th of 
November, 1893. The deed contains a covenant on the part of 
the mortgagor substantially to the following effect, that if the 
mortgagor failed to pay any annual instalment in whole or in 
part, then the mortgagees should be at liberty to cancel the - 
arrangement as to the payment by instalments and should have 
the right, therefore, to realize the amount due from the person 
and also from the property of the mortgagor, including the 
hypothecated property with interest, at the rate of 9 per cent. per 
annum. The instalments were not punctually paid; on the 
contrary we find that payments on foot of the mortgage were 
made most irregularly as appears from the account appended to 
the plaint. These payments are also endorsed upon the mortgage- 
deeds. We find that on the 26th of July, 1892, a sum of Rs, 470 
was paid. This sum and the sums previously paid amount in 
the aggregate to Rs. 900, that is, to the three instalments which’ 
were payable before and up to the 26th of November, 1891. 
Now it is obvious that the plaintiffs, mortgagees, did not exercise 
the option which they had under the document of enforcing 
payment of their mortgage debt on breach of the covenant 
entered into by the mortgagor for punctual payment of the 
instalments which became payable on the 26th of November, 
1889, 26th of November, 1890, and the 26th of November, 1891. 
Instead of proceeding for the recovery of their debt as they 
might have done, they accepted the irregular payments to which 
we have referred and waived their right to cancel the arrange- 
ment entered into for payment by instalments. Therefore, on 
the 26th of July, 1892, two instalments only of Its. 300 each 
remained due, that is, Rs. 600. From that time forward no 
payment on foot of principal has been made, but a payment of 
Rs. 135 was made. This sum was not appropriated to the 
payment of principal, but, as appears by an acknowledgment 
signed by the mortgagor on the mortgage-deed, was paid for 
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interest. The Courts below held that by reason of the irregu- 
larity in the payments made by the mortgagors the mortgagees 
are now entitled in this suit to recover interest at the rate of 9 
per cent. upon the principal amount of the mortgage from its 
date; that is, that the mortgagees can enforce the option which 
was given to them of cancelling the arrangement as to the 
payment by instalments ab initio and enforcing their power of 
realizing their money with interest. We cannot accept this view. 
It is clear that the mortgagees accepted. the irregular payments 
as payments made in satisfaction of the covenant of the 
mortgagor, aud they must be, we think, taken under the circum- 
stances to have waived their right to enforce the penalty which 
they had an option to enforce under the document. If authority 
were needed for this it is to be found in the case of Radha 
Prasad Singh v. Bhagwan Rail). We must allow this appeal 
and modify the decree of the Courts below in regard to the sum 
found to be payable under the mortgage of the 26th of November, 
1888. The sum which is now properly payable under that 
document is the principal sum of Rs. 600 with interest at the 
rate of 9 per cent. per annum from the 26th of November, 1891, 
up to the date of payment, after allowing credit for the sum of 
Rs. 135 already paid for interest. The decree must be modified 
accordingly. The amount due on the mortgage of the 26th of 
November, 1888, will be calculated in the office on the basis 
which we have indicated and the total amount to which the 
plaintifis-respondents are entitled will be modified accordingly. 
We extend the time for payment of the sum which shall be 
ascertained to be due up to the 20th of July, 1906. The appellant 
is entitled to his costs of this appeal, including fees in this Court 
on the higher scale. As regards the costs in the Courts below 
the parties will pay and receive costs proportionate to failure 
aud success. a 3 

| Decree modified. 

(1) [1883] 1. L. R., 5 AIL, 289. 
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HUB LAL 
VETEUS 
RAM CHARAN AND oTtueERs.* 


_ N-W. P, Tenancy Act (II of 1901), section 165—possession in proportion — 
Suit for settlement of accounts. 


Where the plaintiff and the defendants were in exclusive possession 
of the cultivated portion and in joint possession of the uncultivated portion 
of the village in the proportion of 12 to 4 and the terms of the wajib-ul-ura 
in respect to the latter were that if a co-sharer would cultivate waste land 
newly broken up, he should pay rent like a tenant, and a co-sharer did 
break up and cultivate a portion of waste land, held that the reasonable 
interpretation of the contract was that if either party brought into 
cultivation any of the waste land, he should become and be treated 
as tenant to his co-sharer of the part so brought into cultivation and that 
he should be liable to pay rent to his co-sharer in proportion to the shares 
in which the village was held. As there were no accounts to be settled 
the suit might be maintained in the form in which it was brought. 


SECOND APPEAL from a decree of J. Denman Esgqr., District 
Judge of Cawnpore, reversing a decree of Maulvi Muhammad 
Saif-ul-lah Khan Assistant Collector, first class. 


The material facts appear from the judgment, 
Plaintif appealed. 


Satya Chandra Mukerji (with him J. N. Chaudri), for the 
appellant. 


Sundarlal (with him S. Sinha), for the respondent. 


The following judgment was delivered by 


Riowarps, J.—This was a suit brought in the Court of ie 
Assistant Collector for arrears of rent. The Assistant Collector 
gave a decree for a portion of the claim. But on appeal his 
decision was reversed, and the suit of the plaintiff was dismissed 
on the ground that his remedy was a suit under section 165 of 
the Tenancy Act of 1901. It is an admitted fact that the plaintiff 
represents a 12 anna share in a certain village and the defendant 
a4 anna share in the same village. The judgments of both 
Courts have proceeded upon the basis that the plaintiff and the 
defendant and those whom they respectively represent were and 
are in exclusive occupation of the cultivated area of the village 

e9, A. 701 of 1004, 
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save as hereinafter mentioned. The remaining portion of the 
village, namely, what was the uncultivated area, was not and is 
not in the exclusive pessession of either party but is their joint 
property in the proportion of 12 to 4. That this was the state of 
facts would also appear from the 5th paragraph of the written 
statement. In this state of facts an agreement was entered into 
which is recorded in the wajib-wl-arz as follows :—“ If a co-sharer 
will cultivate waste land newly broken up rent at the rate 
payable by the tenants shall be taken from him.” It is admitted 
that the defendant and those whom he represents newly broke 
up a certain portion of the waste land (which was not in the 
exclusive possession of either co-sharer) and the present suit was 
brought to recover arrears of rent in respect of such waste land 
broken up and brought into cultivation by the defendant. The 
plaintiff in his suit treated the defendant as tenant and relied 
upon the agreement recorded in the wajib-ul-arz as creating that 
relation between him and the defendant. The Assistant Collector 
in his judgment pointed out that what was claimed was too 
much, and that the plaintiff was only entitled to get rent in 
proportion of 12 to 4 in respect of the land brought into cultiva- 
tion and a decree for a sum thus fixed was given. The lower 
appellate Court set aside this judgment on the technical ground 
that, inasmuch as the plaintiff and the defendant were co-sharers, 
the relationship of landlord and tenant did not exist and that there 
must be a sult for the settlement of accounts between them. This 
decision would have a great weight if the plaintiff and defendant 
were in occupation or making collections in respect of parts of 
the village, larger or smaller, than the share to which they were 
respectively entitled, or if the plaintiff and defendant were not in 
exclusive possession of any particular part of the village at all. 
In the present case, however, it has never been alleged that there 
are any accounts to be settled between the plaintiff and the 
defendant save a liability in respect of which the present suit has 
been brought. For the purpose of considering the construction 
of the contract as recorded in the wajib-ul-arz it is convenient to 
remember what the position of the parties was at the time. The 
plaintiff was in exclusive possession of the cultivated area to the 
extent of a 12 anna share while the defendant was in like 
possession to the extent of a 4 anna share. In this view I think 
it was a reasonable interpretation of the contract between the 
parties that their intention was, that if either party brought into 
cultivation any of the waste land (which was in the exclusive 
possession of neither), he should become and be treated as tenant 
65 
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to his co-sharer of thé part so brought into aili vaton: ya that: 
he should be liable to pay rent to his co-sharer in proportion to 
the shares in which the village was held. It will be seen from 
the written statement that the real defence to the present suit 
was an attempt to go behind the agreement between the parties 
and claim as a set-off to the rent the expenses of an embankment 
and levelling the ground alleged to have been done by the 
defendant in the course of bringing the waste land into cultiva- 
This would not have been-inequitable had it not been: 
that the parties entered into a special contract. I decide the case 
entirely on its own facts and circumstances. In my judgment. 
the decision of the Assistant Collector was a correct decision and 
ought to be restored. I accordingly allow the appeal, set aside 
the judgment of the lower appellate Court with costs, and restore 
that of the Court of first instance. i 


tion. 


Appeal allowed. 


I atl 


MUHAMMAD JAFAR KHAN 
versus 
MAZHAR-UL HASAN.” 


Transfer of Property Act (IV of 1882), section 44d—Lessee of a house— 
partilzon suit maintainable—Civil Procedure Code Ce. XIV of 1882), 
section 34—objection to want of parties waived. 

A lessee of an undivided portion of a house can maintain a suit for 
partition if partition is necessary to give effect to his transfer. 
A lessee of a house is a transferree within the meaning of section 44 


of the Transfer of Property Act. 

Where objection to want of parties was not raised by the defendants, 
it must be deemed to have been waived, but the court could add any 
one as a party if it thought it necessary. 

Trirst APPEAL from an order of G. C. Badhwar, Esq., Additional 
Judge of Pean pun reversing a decree of Munshi Murari Lal, 
Munsif. 

Suit for partition of a house. 

The facts of the case sufficiently appear [rom the judgment 
of the court. The question was whether a lessee of an undivided 
portion of a house can maintain a suit for partition. 

Satya Chandra Mukerji, for the appellant. 

The lesgor being no party to the suit, the suit cannot be main- 


tained. | 
Mangli Prasad v. Ishri Prasad, [1896] 16 A. W. N., p. 158. 
oF, A. F.-O. No. 6 of 1906. 
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The lessor himself having instituted a suit for partition, his 
lessee cannot institute a second suit, as no leave was obtained 
to institute a second suit. I submit the lessor having only a 
limited right, he was not competent to institute a suit for 
partition. — 


Madan Mohan Malaviya, for the respondent, was not called 
upon. 
The judgment of the court was delivered by 
‘Bayersi.~-This is an appeal against an order of remand under 
section 562 of the Code of Civil Procedure. The plaintif- 
respondent is the lessee of an undivided one-third share of a 
house from one Nazir Hasan, who bought it at auction. The 
lease was granted on the 31st of July, 1898. Subsequently to 
the granting of the lease the lessor, Nazir Hasan, who is the 
father.of the plaintiff, -brought a suit for partition of the one- 
third share. He withdrew the suit for reasons, which do not 
appear and he did not obtain the leave of the court to institute 
a fresh suit. The present suit was brought in 1905 by the lessee 
for partition of the one-third share. -The court of first instance 
‘dismissed it on the ground that a lessee could not institute a 
suit for partition. That view was clearly incorrect. Under 
section 44 of the Transfer of Property Act a transferee may 
enforce a partition of the property of which he is the transferee, 
provided.that partition is necessary to give effect to the tranafer. 
A lessee is undoubtedly a transferee within the meaning of the 
section. The question whether a partition is necessary in the 
present case in order to give effect to the transfer has not been 
considered and determined The Munsif in dismissing the suit 
relied on the further fact that the lessor was nota party to the 
suit. It appears that none of the defendants raised the plea of 
want of parties, and so far as the defendants are concerned they 
must, under the provisions of section 34 of the Code of Civil 
Procedure, be deemed to have waived any objection on that 
ground. If the court considered that the presence of the lessor 
was necessary, and we think it is necessary, the court ought to 
have given the plaintiff an opportunity to add him or should, of 


its own motion, have added him as a defendant. We think | 


when the case goes back to the court of first instance, the Munsif 
should give the plaintiff an opportunity to add the lessor as a 
defendant. We are, however, unable to hold that the court 
below was wrong in remanding the case under the circumstances, 
We accordingly dismiss the ape with costs. ; 

J. B, L a Appeal ade 
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VETSUS 
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N.-W. P. Tenancy Act (II of 1901) local—section 20—oceupaney rights 
sold—purchaser of such rights acquires nothing—right of occupancy tenant 
to relinquish after assignment. 

It isof the utmost importance that occupancy holdings should not 
be subject to prolonged litigations. When such holdings are sold in 
execution of a decree contrary to the provisions of section 20 of the Tenancy 
Act the purchaser acquires nothing. The Act renders it illegal to sell 
an occupancy holding in execution of a decree. 


Semble an occupancy tenant after assigning his-rights or sub-letting 
can relinguish his occupancy rights to the prejudice of his assignee or 
sub-lessee. 

Jagos v. Harrington, 10 L. R. Ir., 335 ; Donoughmore v. Forest, Ir. R. 5, 
Com., L. 443, and Gilman v. Jlurphy, Ir. R. 6 Com., L. 34, referred to. 

SECOND APPEAL against the decree of W. Tudball, Esq., District 
Judge of Gorakhpur, confirming a decree of Babu Lalgopal 
Mukerji, Munsif. 


Suit for possession. 


The facts of the case are as follows :— 


One Sarju Kasaundhan was the occupancy tenant of a plot 
of land on which stood a grove of trees planted by himself or his 
predecessor-in-title. Sarju’s wife, Musammat Mahadei obtained 
a decree for maintenance against him in execution of which she 
attached and caused it to be sold on September, 20, 1902, and 
herself purchased it. She was put in possession of it on 7th 
February 1903. On 31st March 1903, she executed a sale-deed 
of this grove in favour of the defendant, Madan Lal. By this 
sale-deed she purported to convey the proprietary right in both 
the trees and the land. ‘The plaintiff was the zamindar. He at 
first tried in the revenue court to eject Madan Lal, but having 
failed there, he brought this suit in the civil court for posses- 
sion on the 25th May 1905. A few days before the institution of 
this suit i. e., on 15th May 1905, Sarju, the occupancy tenant 
formally Polnanincd his holding. The court of first instance 
decreed the plaintiff: s-guit. The ere appellate court coed 

OB, A. No. 119 of 1908. ew 


YOL.. IL] .HIGH COURT, 


the decree. The material portions of the judgment of the learned 
District Judge are as follows :— 

“It is now well established law in these provinces that in the 
absence of a custom or contract to the contrary, an occupancy 
tenant has no right, to cut and remove or otherwise dispose of 
the trees standing on his holding. They are attached to the land 
and the owner of the land is the owner of the trees, though 
the tenant may have right to consume the produce of them. 
The question of contract does not arise in the present case. The 
courts, however, have recognised that by custom a tenant may 
have a right to the timber of his trees and may cut and sell them 
but it has. now here been held that the tenant could have the 
right to sell his standing timber so that the vendee should have 
the right to maintain those trees upon the land and thereby to 
retain POssession......... Sarju could not under the law in force 
[sections 20 (2) and 21 of the North-Western Provinces Tenancy 
Act No. IE of 1901] transfer his holding to the appellant, nor 
was his interest transferable in execution of a decree.” 

As to the question whether Sarju was competent to relinquish 
his holding, the learned District Judge said “ Seeing that the 
appellant has had more than two years within which to cut-and 


remove the trees it cannot be said that Sarju has fraudulently - 


awe a 


combined with the zamindar to defeat the interest of the trans- 
feree.”’ 


Defendant Madan Lal appealed. 


Haimbans Sahat (for Lakshmi Narain) for the appellant, heard 
under section 551 of the Code of Civil Procedure. 


The following judgment was delivered by 

Ricuarps, J.—This is asuit to recover possession of a grove. 
The lower court decreed the plaintiff's claim. The plot formed 
. part of the occupancy holding of one Sarju. Surju’s wife obtained 
a decree against Sarju for maintenance. In execution of this 
decree she sold and purchased herself the plot now in dispute. 
She got formal possession on 7th February 1903, and on 31st 
March -1908, she sold to the defendant Madan Lal. Sarju then 
relinquished his holding to the plaintiff, his landlord. Madan 
Lal now defends the suit upon the strength of the sale-deed mado 
in his favour by Musammat Mahadei, the wife of Surju. 

I am quite satisfied that the property in dispute was part of 
the. occupancy holding of Sarju. Section 20 of Act II of 1901 
expressly provides that the interest of an occupancy tenant 
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shall not be transferable in execution of a decree of a civil court. 
It is as clear as can be that the policy of the law is that these 
occupancy holdings shall not be dealt with contrary to the pro- 
visions of the Act. To do so is illegal. Iam quite satisfied that 
the purchase by Mussmmat Mahadei and the sale by her to the 
defendant was merely an attempt to get pver the clear provisions 
of the Act. I should be very sorry if I found it necessary to. 
arrive at a decision different from that of the learned District 
Judge. It is in my opinion of the utmost importance that these 
holdings should not be subject to prolonged litigation arising 
out of all kinds of complicated dealings. It is argued that Sarju 
had no right to relinquish his holding so as to defeat the defen- 
dant’s claim. In my judgment neither Sarju’s wife noi the 
defendant acquired any right to the land. The Act renders it 
illegal to sell an occupaney holding in execution of a decree. 
The statute 24 and 25 Vict. ch. 154 prohibited, in language 
not a bit stronger, certain assignments and sub-lettings by. tenants 
of land in Ireland. It was held that assignments and sub- 
lettings contrary to the provisions of this statute were absolutely — 
void and a tenant after assigning or sub-letting was permitted 
to repudiate his own deed and eject his own sub-lessee. Sco 
Jagoe v. Harrington(?), Donoughmore v. Forest). (Exchequer 
Chamber), Gilman v. Murphy). The learned Judge in a clear 
and able judgment has dealt with every matter which, in my 
opinion, required to be dealt with. I entirely concur in his 
judgment and dismiss the appeal. 
J. B. L. m Appeal dismissed. 
(1) 10 L. R. Ireland 335. 


(2) Ir. R. 5 Com. L. 443. 
(3) Ir. R. 6 Com. L. 34. 
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MEHI LAL 
versus 
CHET RAM.* 


| Preemption— wajib-ul-arz—Price—power given-—by wajib-ul-arz to 
appoint arbitrator to settle price—wajib-ul-arz unenforcible. 

Where the terms of the wajib-ul-arz were that when there was a dispute 
with respect to the price of a property the matter should be referred to 
arbitration and if the parties did not refer it the Collector should have 

: power to appoint an arbitrator with held that the clause was incapable of 
enforcement and the toajib-ul-arz did not enable a Court to fix a substitute 
for the contract entered into between the vendor and the vendee a 
different contract with regard to the consideration for the sale. 


First APPEAL from a decree of Babu Nihal Chandra, Subor- 
dinate Judge of Shahjahanpur. 

The material facts and arguments appear from the judgment. 

Tej Bahadur Sapru, for the appellant. 

` Abdul Majid, for the respondent. 

The judgment of the court was delivered hy 

BANERJI, J.—This appeal arises out of a suit for pre-emption 
brought by the respondent. Two questions were raised in the 


lower court and those are the questions which we also have to 
determine in this appeal. The first is whether the plaintiff 


refused to purchase the property for the price agreed upon between - 


the vendors and the vendee and the second is what was the 
consideration for the sale which the plaintiff is bound to pay. 
Upon the first point the defendant-appellant on whom the burden 
of proof lay gave no evidence and we think the court below has 
rightly held that the defendant has failed to prove a refusal on 
the part of the plaintiff to purchase for the price agreed upon. 
The second question is the main point to be determined in this 
appeal. The price set forth in the sale-deed is Rs. 25,000. The 
plaintilf stated in the plaint that the actual price agreed upon 
and paid by the vendee was Rs. 10,000. The court below has 
found that Rs. 25,000 was paid. This finding is supported by 
the evidence and the correctness of it is not impugned on behalf 
of the plaintiff. The learned Subordinate Judge was however of 
opinon that under the terms of the wafib-il-are the plaintif pre- 
oF, A, 198 of 1904, 
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emptor was liable to pay only a reasonable price for the property. 
This the learned Judge held to be Rs. 14,305-4-10 and he 
accordingly made a decree in favour- of the plaintiff conditional 
upon his paying that amount to the vendee. The general rule is 


_ . that a pre-emptor is bound to pay the price which the vendee has 


actually paid for the property. This rule may in some cases be 
modified by custom or by agreement between co-sharers. In the 
present instance reference is made to a clause in the wajzb-ul-arz 
which is to the effect that “if a co-sharer being in collusion and 
concert with a stranger gets an improper and unreasonable price 
settled for the property through animosity or with the intention 
of causing disturbance in the village and if there be a dispute as 
regards the price, the price shall be settled by an arbitrator who 
shall be nominated by mutual consent. If none of the parties be 
willing to refer the matter to arbitration the Collector shall have 
power to appoint an arbitrator on behalf of the Government and to 
have the price settled.” ‘This clause in the wajzb-ul-arz it is 
urged enables the court to fix a reasonable price. We are 
unable to agree with this contention. ‘The clause as it ‘exists is 
incapable of enforcement. If the parties do not agree to the 
appointment of an arbitrator, and in this case they did not agree 
to appoint an arbitrator, the Collector is given the power to 
appoint an arbitrator on behalf of the Government. The 
Government has mainfestly no interest in the matter and the 
Collector has no authority on behalf of Government to appoint 
an arbitrator. The provision of the wajzb-ul-arz is therefore not 
capable of enforcement. It does not empower the court to fix a - 
reasonable price. Therefore under the terms of the wajib-ul-arz 
the court could not substitute for the contract entered into 
between the vendors and the vendee a different contract as 
regards the consideration for the sale. In the present case as we 
have already said,. it has been found—and found upon good 
evidence—that the vendee actually paid the full amount of 
Rs. 25,000 mentioned in the sale-deed as the consideration for 
the sale. This amount the plaintiff must pay before he can 
obtain the property by right of pre-emption. The result is that 
we vary the decree of the court below and allowing the appeal 
in part make a decree in favour of the plaintiff conditional on 
his paying Rs. 25,000 to the vendee-appellant within three ` 
inonths from this date. In the event of his failing to pay that 
amount within the time fixed the suit shall stand dismissed 
with costs in all courts. Iftho plaintiff pays the amount of 
consideration mentioned above within the time fixed the parties 
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will pay and receive costs in this court, and in the court below 
in proportion to failure and success. The costs of this court 
will include fees on the higher scale. The objection under 
section 561 of the Code of Civil Procedure taken on behalf of 
the respondents must necessarily fail. We accordingly dismiss 
it with costs. ` 


Appeal decreed. 


et ett 


HABIB-ULLA. 
VENSUS 
MUSAMMAT KUSHINMPA AD OTHERS. * 
Muhammadan Lau—Partition—N.-W. P. Tenancy Act (II of 1901), section 
107—recorded co-sharer—possession in lieu of dower—mortgagee. 


A Muhammadan widow in possession of her husband’s property in lieu 
of dower who is a recorded co-sharer, can maintain a claim for a partition 
of her recorded share. Section 107 of the Land Revenue Act (IO of 1901) 
provides only for the case of a mortgagee in possession and cannot be 
intended to cover the case of othe persons however much in other respects 

their possession may be analogous to that of mortgagees. 

SECOND APPEAL from a decree of Tudhall, Esq., District Judge 
of Gorakhpur, affirming a decree of Babu Daya Nath, Munsif 
of Basti. 

Suit for declaration that defendant has no right of partition. 


The material facts and arguments of the case appear from the 
judgment. 

The defendant, Musammat Kashiaiby, is the widow of the 
plaintiff’s brother. The latter died but before death made over 
to her the property in suit in lieu of her dower. The plaintiff 
brought a suit to recover possession, The widow resisted and 
it was finally held that her dower was Rs. 3,000, that it had not 
been paid, that she held the property in lieu of her dower, and 
(the value of the property being only Rs. 700) as the plaintiff 
refused to pay off his proportionate part of the dower-debt and 
take the same proportionate part of the estate, his suit was dis- 
missed. 
> The widow then applied for partition to the Revenue Court. 
The plaintif objected and was referred to a Civil Court. 

Hence this suit for a declaration that the widow is not entitled 
to partition her share. The Munsif dismissed the suit and so 
did, the District Judge. 

* 8. A. No. 135 of 1905. 
66 


481 


Orviu. 


NO ety 


1906. 
—— 


SaR Lab 
Gas Raw. 


Crvin. 


Danii 


1906. 


Sanny 


May 17. 


sate 


Sranuey, C. J. 


Knox, J. 


a — 


482 
CIVIL 
1908. 
ye 


HABIB-ULLAH 
kh 


MUSAMMAT: 
KUSHMIHA. 


urinei nemna 


Knog, J. 


evened eain 


HIGH COURT. fA. L. J. R. 


Plaintiff appealed. . 


- Muhammad Ishaq Khan, for the appellant, submitted that the 
position of a Muhammadan widow in possession of property. in 
lieu of her dower-debt was analogous to that of a mortgagee. 
He referred to :— 

Azizwlah Khan v. dhmad Ali Khan [1885], I. L. R., 7 ALL, 353. 

Ala Muhammad Khan v. Azia-ullah Khan, [1883] A. W. N., 204. 

A mortgagee was not entitled to claim partition and he con- 
tended that a Muhammadan widow on that analogy could not 
ask for partition. 

He further submitted thata Muhammadan widow in possession 
of property in leu of her dower was not such a co-sharer as to 
be able to claim pre-emption. He referred to:— | 

Khair-un-nissa Bibi v. Amin Bibi, [1887] A. W. N., 93. 


me 


Iswar Saran, for the respondents, submitted that the widow, in 
any event, was competent to claim partition of the property which 
had come to her as the heir of her deceased husband. He was 
not heard on other points. 


The following judgment was delivered by 

Knox, J.—Habib-ul-lah, the appellant in the present second 
appeal, instituted a suit against Musammat Kushimba and 
others. The object of the suit was to obtain a decree that 
Musammat Kushimba had no right to have a 9 pie 3 khams 
share separated, or in other words, partitioned by the Revenue 
Court. According to the plaintiff himself this 9 pie 3 khams 
share was originally owned and possessed by one Nabi Khan. 


On Nabi Khan’s death, Musammat Kushimba took possession 


of the whole share, got her name entered in the khewat in lieu 
of her dower debt and still is in possession of the same. The 
appellant declares himself entitled to a 2 pie share in this 9 pie 


- 8 khams share. He does not ask for partition of this, he asks 


that Musammat Kushimba-be not allowed to have her share 
partitioned at all. As the plaint shows and as the arguments 
addressed to us show the position which the appellant takes with 
regard to Musammat Kushimba’s application is that Musammat 
Kushimba’s possession is no higher than that of a mortgagee, - 
and he really prays in aid of his suit the provision con- 
tained in section 107 of Act No. II of 1901. That provision 


- is as follows :—‘ Provided that when a share is in possession 


of a mortgagee, no application for partition by either mortgagor 
or mortgagee shall be entertained unless both have joined in 
such application.” Both the Courts below have dismissed the 


2 | HIGH CUURT. 


plaintiff's suit, the lower appellate Court holding that Musam- 
mat Kushimba being a recorded co-sharér is entitled to partition. 
Her possession, the_learned Judge points out, is not that of 


a mortgagee. “She may be more or less in the position of Hası 2 
a mortgagee but is not strictly speaking one. .The Revenue . 


Act should be, in my opinion, strictly interpreted and does not 
forbid her seeking and obtaining partition without the plaintiff's 
consent.” . . 

As already stated the case put to us here is that the possession 
of Musammat Kushimba is at the highest one of a mortgagee 
aud as such she is not entitled to partition without the consent 
of the plaintiff if indeed she be entitled to partition at all. The 
question is a pure question of law and seems to us fully provided 
for by what is contained in sections 107 and 111 of Act No. DI 
of 1901. Section 107 provides that an application for partition 
may be presented by one or more of the “recorded co-sharers ” 
ofa mahal. Any objection that can be made to partition is an 
objection “ made by a recorded co-sharer involving a question 
of proprietary title.” The object of partition, namely, such parti- 
tion as Musammat Kushimba is in the present case apply- 
ing for is that of freeing herself from joint responsibility for 
payment of Government revenue. The plaintiff is not a recorded 
co-sharer in any part of this 9 pie 3 khams share. He cannot 
ask for partition even of the 2 pie share to which, he says he is 
entitled until he has been recorded asa co-sharer of the same. 
We agree with the learned Judge that the proviso attached to 
section 107 does not in any way apply to the present case, 
which provides only for the case of a mortgagee in possession 
and cannst be intended to cover the case of other persons how- 
ever much in other respects their possession may be analogous 
to that of mortgagees. The appeal is dismissed with costs. 
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Hindu Law—Stridhan—suecession—co-widow—husband’s ‘brother and 


brother's son—Mayukh—Mitakshara—Text of Brthaspati. 

Questions on the Hindu law of inheritance to property in the Island of | 
Bombay are to be determined in accordance with the Mitakskara, subject 
to the doctrine to be found in the Mayukha when the latter differs from 
it. Tho dictum of Tertawa, J., in Gajabai v. Shrimant Shahjirao aloji 
Raje Bhosle, I. L. R., 17 Bom., 114, at p. 118, that the ‘ general principle 
should be to construe the Afitakshara and the Mayukha so as to harmonise 
with one another wherever and so far as that is AORO possible 
approved. 

Under the Mayukha a co-widow is entitled to succeed to the property 
of a widow dying without issue in preference to her husband's brother 
or brother’s gon. 

Placitum 28 of the Mayukha is not controlled by the subsequent text 
contained in Placitum 30. Bat it is possible to put a construction 
on the language of Placitum 30 of the Alayukha which will bring 
it into harmony with the Mitakshard and also reconcile it with the 
previous placitum of the Matukha iteelf. The text of Brthaspati quoted 
in the Alayukha should be read distributively as regards the property 
of women married according to one of the approved forms, and the 
property of these married in ono of the lower forms. In the one 
case, those of the heirs enumerated by Brihaspati who are blood 
relations of the husband, and in the other case the relations of the 
father will succeed. The order of succession is not indicated in the 
text of Brihaspati. To find out the order of succession, reference should 
be made to Placitum 28 in which the heirs are described as the nearest 
sapindas of the wife in the husband’s family, or the nearest to her in 
her father’s family, as the case may be. The text is not oxhaustive, and” 
neither a co-widow, nor any other sapinda of the husband is excluded. 
The words “and the rest” in the text must mean, or include, the other 
relations of the husband or father. Butif the text does not prescribe 
any new order of succession, and the co-widow is not excluded, it follows 
that she must take in her right place. 

Under the Alitakshara, read by itself, there is no doubt that the co- 
widow would succeed to a widow, in preference to the husband’s brother's 
widow or son. According to the Mitakshara, and the Mayukha, husband 
and wife are sapindas of each other. 

Lallubhai Bapubhai v. Maukuvarbhai, I. L. R., 2 Bom., 388; Krishna- 
bhai Martand v. Shripati Pandu, 8 Bom, Law Teborter, 12, Buchha Jha 
v. Jugmon Jha, I. L. R., 12 Cal., 348, referred to. 


Appeal from a judgment of the High ms of J udicature 
at Bombay. s 
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The material facts appear from the judgment. 

Cohen, K. C. and DeGruyther, for the appellant. 

Jardine, K. C. and W. O. Bonnerjee, for Hunsraj, respondent, 
and Ross, for Bai Monghibai, respondent. 

The judgment of their Lordships was delivered by 

Loro Davey.—The question in this appeal relates to the 
succession to immoveable property in the Island of Bombay, of 
which a Hindu lady, named Kumari Bachubai, died possessed. 
She was the widow of one Koreji Haridass, who died in February, 
1898. On the 24th November, 1892, Koreji Haridass executed an 
ante-nuptial settlement of the property now in dispute, whereby 
he conveyed it to Kumari Bachubai, her heirs, executors, ad- 
ministrators, and assigns for ever, subject to the following 
conditions :— . 

“1. If the said Kamari Bachubai shall die before the said intended marriage 
hes been celebrated and completed, then the said house, land and promises 
shall revert to and again become the absolute property of the said Koreji 
Haridass, his heirs, executors, administrators, and assigns. 

“2. Ifthe said Kumari Bachubai shall die after the said intendod marriage 
has been celebrated and completed without leaving issue of the said intended 
marriage who shall succeed to a vested interest in the said house, land and 
premises, then the said house, land and premises shall be dealt with as she may 
direct or declare by will or deed or failing any will or deed, then the same shall 
vest in her legal heirs according to Hindu Law of the Bombay School.” 

The marriage was celebrated in February, 1893. Kumari 
Bachubai died on the 9th May, 1899, without leaving any issue 
and without having made any appointment by deed or will. 
It is not disputed that the persons entitled to succeed to the 
property as heirs of Kumari Bachtbai were the persons entitled 
to her ordinary stridkan. The rival claimants are the appellant, 
Bai Kesserbai, who was the surviving co-widow of Koreji Hari- 
dass, the respondent, Bai Monghibai, who is the widow of 
Ranchordas Haridass, a brother of Koreji Haridass who survived 
Kumari Bachubai and died on the 17th June, 1902 (it is presumed 
childless), and the respondent, Hunsraj Morarj1, who was the 
son of another brother of Koreji Haridass, who predeceased 
Kumari Bachubai. . The appellant was the plaintiff in the suit, 
which was commenced on the 4th August, 1902, in the High 
Court of Bombay. Mr. Justice Barry decided that by the Hindu 
law of the Bombay School the appellant was the next heir to 
Kumari Bachubai, and entitled to succeed. This deeision was 
reversed on appeal by the Chief Justice and Mr. Justice Russell, 
and by their decree, dated the 11th December, 1003, the suit was 
dismissed with costs. 





48: 


Privy Couxor 
1006. 
—~ 

Bar Kesar Bap 

v. 


HUNSRAJ 
Morar. 





Lord Davey. 





486 


Privy COUNCIL. 


1906. 
—— 
Bar Kesar Bat 
v. 
Honsras 
Morandi. 


— 


Lord Davey. 


——? tm su 


PRIVY COUNCIL. fA. L. J.R. 


It is stated in the judgment on the appeal that both sides 
abandoned the view taken by Mr. Justice Barry, that Kumari 
Bachubai under the deed of gift took an aboslute interest in the 
property, and that 1t was conceded that she took a limited 
interest only, and her heirs took as purchasers. Both the learned 
Judges were also of that opinion, and their judgments are, to 
a certain exterit, based on it. Their Lordships are at a loss to 
understand on what grounds this opinion was arrived at. They 
have no doubt whatever that whether the deed is to be construed 
according to English law, as Mr. Justice Russexs thought, or by 
Indian law, Kumari Bachubai took under it an absolute estate of 
inheritance. 

Questions on the Hindu law of inheritance to property in the 
Island of Bombay are to be determined in accordance with the 


~Mitahkshara, subject to the doctrine to be found in the Mayukha 


where the latter differs from it. But, as laid down by Mr. 
Justice TeLana in Gajabar v. Shrimat Shahajiras Maloj. huje 
Bhosle) “Our general principle should be to construe the 
Alitakshara and the Mayukha so as to harmonize with one 
another wherever and so far as that is reasonably possible.” 
The point now under discussion is whether a co-widow is 
entitled to succeed to the property of a widow dying without 
issue in preference to her -husband’s brother or brother’s son. 
There has been no judicial decision on this question, and their 
Lordships must decide it on the construction of the texts of 
Mitakshara and the Mayukha read together, with such assistance 
as may be afforded by other commentaries (though not recognised 
as authorities in-Bombay) and by modern text books. 

If the case rested on the Mitakshara alone their Lordships 
are-of opinion that the appellant would be entitled to succeed. 
The material texts of the Alitakshara are Chapter II section 
XI., Placita 8, 9, and 11 :— 

“8, A woman's property has been thus described. The author next T 
the distribution of it: ‘Her kinsmen take it if she die without issue.’ 

“9, Ifa woman die ‘ without issue, that is, leaving no progeny......... the 
woman's property, as above described, shall be taken by her kinsmen; namely, 
her husband and the rest as will be [forthwith] explained. 

“11. Of a woman dy ng without issue as before stated, and who had become 
a wife by any of the four modes of marriage denominated Brahma, &c....., the 
[whole] property, as before described, belongs in the first place to her husband. 
On failure of him it goes to his nearest kinsmen [sapindas] allied- by funeral 
oblations. But iu the other forms of marriage called Asura, &c....., the property 
of a childless woman goes to her parents, thatis, to her father and mother.”— 
Stoke’s “ Hindu Law Books,” pp. 460, 461. 

(1) [1802] L L. R, 17 Bom., 114, at p. 118. 
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There can be no reasonable doubt that according to the Mitak- Privy Counctr. 


ghara definition of sapinda, husband and wife are sapindas to 
each other. In the case of Lallubhai Bapubhai v. Mankurarbai(?) 
‘Sir Michael Westropp, after quoting a Jong passage from the 
Achara Kanda of the Mitahkshara, said (at p. 423):— 

“This shows that Vejnyanesvara abandoned the doctrine that the right to 
offer funeral oblations elone constituted sapinda-ship, and adopted in lieu of it 
the theory that sepinda-ship is based upon community of corporal particles, or, 
in other words, upon consanguinity, and that ho maintained that there is sach 
`a community between the wives of collaterals.” 


The learned Chief Justice then showed that the same theory 
had been adopted by Nilkantha, the author of the Mayukha, 
and that the doctrine applied to sapinda relationship, not only in 
its ceremonial aspect but for purposes of inheritance also. 
It was accordingly held in that case, which arose in the Island 
of Bombay, that under the law of tlie Alitakshara and Mayukha 
the widow of a deceased first cousin succeeded in her husband's 
place in preference to a male of a remoter degree. In West and 
Buller (“ Digest of the Hindu Laio of Inheritance,” p. 518,) 
it- is stated that whether “nearness” in the rule given -by 
the Afitakshara for. succession to childless widows’ property 
should be determined in accordance with the succession to the 
property of a male, or whether it means nearest by relationship, 
the co-widow has the first right of succession, but in the latter 
case concurrently with other kinsmen i in the same degree. But, 
they say:— 

The identity of tho wife with jier husband being aceepted as a leading 
principle of the Mitakshara, the rule seems, on the whole, most consonant to it 


whereby precedence in heritable relation to him gives a like precedence and 
orter of succession in relation to his widow.” 


And they add :— 

“Such appéars to be the rule, too, which custom has preferred in this part 
of India.” 

In accordance with these views it has been recently decided 
in a case from the Satara district where the AMitakshara is the 
governing authority that a co-widow succeeds to a childless 
widow's stridhan in preference to her husband’s brother’s son 
Krishnabhai Martand v. Shripati Pandu(’). l 

The grounds upon which it is said that the rule thus deducible 
from the Mitakshara is altered or superseded by the Mayukha 
are to be found in Ch. IV., sec. X, of that treatise, Pl. 28 and 30, 
which are as follows :— 

28. ‘The property of a childless woman married in the form denominated 

(1) [1876] I. L. R., 2 Bom., 388. 
(2). [1905] 8 Bom., Law Reporter, 12, ° 
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Privy Counc. Brahma, or in any of the other four [unblamed modes of marriage] goes to her 


1906 husband ; but if she leave progeny, it will go to her daughters ; and in other 
ah - forms of marriage [as the Asura, &c.]it goes to her father and mother on 


Bar Kesar Bar [iure of her own issue.’ [If the one case] if there be no husband, then the 
vo. nearest to her, in his [tat] own family takes it ; and [in the other case], if her , 


Hoxsras father do not exist, the nearest to her in [her] father’s family succeeds, [for the 
Morar. law that:] ‘To the nearest sapinda, the inheritance next belongs,’ as declared 
L ond Davey by Manu denotes that the right of inheriting her wealth is derived even from 
Sara nearness of kin to the deceased [female] under discussion—and, though the 


Alitakehara holds, ‘ that on failure of the husband, it goes to his [tat] nearest 
kinsmen [sapinda] allied by funeral oblations’; and ‘on failure of the father 
then to his [tat] nearost sapindas’ ; yet, from the context it may be demonstrated 
that her nearest relations are his nearest relations ; and {the pronoun tat being 
used in the common gender] it allows of our oxpounding the passage ‘ those 
nearest to him, through her, in his own family’: for the expressions are of 
similar import.” 

“30. On failure of the husband of a deceased woman, if married according 
.to the Bruhma or other [four] forms; or of her parents, if married according to 
the Asura or other two forms, the heirs to the woman's property, as expounded 
above, are thus pointed out by Brihaspati: ‘The mother’s sister ;. the maternal 
uncle’s wife; the paternal uncle’s wife ; the father’s sister ; the mother-in-law, 
and the wife of an elder brother, are pronounced similar to mothers. If they 
leave no son born in lawful wedlock, nor dauyliter’s son, nor his son, then the 
sister’s son, and the rest shall take their property.’ Here must be undorstood, 
‘on failure both of the daughter; and also of her daughter,’ because only on 
failure of them does the right of inheritance portain to the son born in wedlock, 
or to the daughter’s son.”—Stokes, op cit., page 105. 

The text of Brikaspati, quoted above, is thus paraphrased by 
Mr. Justice Baxrrses in his Tagore Lectures (1878) :— 

“To a male, the females related as the sister of his mothor, the wife of his 
maternal or of his paternal uncle, the sister of his father, the mother of his 
` wife, and the wife of his elder brother are like his mother ; and so to a female, 

the males related in the reciprocal way as her sisters son, her husband's 
sister's son, her husband’s brother's son, her brother’s son, her daughtor’s 
husband, and her husband's younger brother are like her son. And these 
last-mentioned relations of a female bemg like hor sons inherit her stridhana 
if she leave no male issue, nor son of a ase. nor a daughter.” —2nd ed., 
pages 387 and 388. 

You have, therefore, the following list of relations to the 
childless widow and deceased proprietress of the stridhan who 
are said to be like her sons, and have been called by some text 
writers secondary sons :—~ 

(1) Sister’s son. 

(2) Elusband’s sister’s son. 

(3) - Husband’s brother’s son, 

(4) Brother’s son. 

(5) Son-in law, or daughter's husband. 

(6) Husband’s younger brother. 
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The chief difficulty about the text of Brihaspati is that we d Privy Counolt, 


not know tho context in. which it occurs. It appears to give 
promiscuously the sapindas of the husband and those of the 
father without noticing the distinction in the devolution of the 
‘property depending upon the form of marriage of the deceased 
widow. No intelligible principle has been discovered for the 
order in which they are enumerated. It is at variance with the 
settled and universally recognised principles of the Hindu law 
of inheritance, and the enumeration is obviously not exhaustive. 
Moreover, it is so expressed as to bring in the secondary sons 
immediately after the issue of the widow, for the words “ if they 
leave no son,” &c., are construed to refer to childless widows, 
~ and the description of the issue, upon failure of whom Brihaspati’s 
secondary sons are to take, is neither exhaustive nor accur ately 
‘descriptive of the order in which such issue would he entitled 
to succeed: The important question, however, is, how the author 
of the Mayukha understood the quotation. In his comment at 
the end of Pl. 30 he partially supplies the gaps left in the 
enumeration of issue, but not fully. If the “son born in lawful 
wedlock,” means or includes a son of a rival wife (as is said in 
the Dayabhaga) he would take only after the husband and (if 
the order of succession he based on propinquity) concurrently 
with the rival wife (see West and Buhler, Digest, p. 518, already 
quoted.) 
Nilakantha, however, seals intends to bring in Brihaspatt’s 
serics of secondary sons on failure of the hushand or father, but 
a Whether immediately on that event or in what order is another 
question, Tiree constructions have been offered on these points. 
First, it was argued before their Lordships that the words “ on 
failure of the husband of a deceased woman” should be read as 
meaning “on failure of the husband and his line of sapindas,” 
succeeding in accordance with Pl. 28. Secondly, that Brihas- 
pati’s series of secondary sons comes in between the husband 
and his ‘nearest sapindas and in the order in which they are 
mentioned. Thirdly, that a distributive construction should be 
given to Bthaspati’s text applying the husband’s relatives named 
to the case of a woman married in one of the approved forms, 
and the father’s relatives to the other case only, and the text 
should be read as illustrative only, and neither exhaustive nor 
in.ended to prescribe the order in which .the enumerated heirs 
take. 
It does not appear to their Lordships cans to adopt the 
first of these constructions without doing unnecessary violence 
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to the language and context. The words in Pl. 30 are: “On 
failure of the husband . . . the heirs to the woman’s property 
as expounded above are thus pointed out by Brihaspati.” The 
quotation from Brihaspati, therefore, was intended to be used in 
the Mayukha as explanatory or expository of the class of heirs 
already pointed out in Pl. 28, and not as substitutive for them 
or as superseding them. Again, some of the husband's sepindas 
are included in Brihaspati’s series, which seems decisive against 
this construction. | 

What may be described as a modified form of this construction 
is that adopted by Mr. Justice Barry. That learned Judge held ~ 
that the point of bifureatiqn where the A/itakshara and Mayukha 
separate appears to be a point below the widow in the series of 
successive heirs, and that it is the recognised identity of the wife 
with her husband that entitles a co-widow’s children and a 
co-widow herself to take precedence as sapindas to the wife 
herself or as representing the husband himself before resort is 
had to the husband’s sapindas at all. The Chief Justice says 
that he is awaro of no passage in the Mayukha that can be taken 
as a warrant for the identification of the wife with her husband. 
It seems, however, dificult to maintain this position in face of 


. the learned judgments of Sir MronarL Wesrrorr and Mr. Justice 


West in the case of Lallubhai Bapubhat v. Mankuwarbai()), and 


the judgment of Mr. Justice Tertawa in Gojabai v. Shrimant 


Shahajirao Alaloji Raje Bhosle. (*) 

According to the second construction the text of Brthaspat: 
is read in what is no doubt its more obvious and literal sense 
apart from the context. It is that adopted by the Chief Justice 
and supported by the respondents in the present appeal, and 
it- has considerable authority in its favour, including the Daya 
Laga, the Viramitrodaya, and Vyavastha Chandrika, and, 
amongst modern text writers, West and Bühler, Mr. Justice 
Banerser, and Mr. GQ. Sarkar. In the Daya bhaga, however, 
it is said that if the order of succession were according to 
Brihaspati’s texts it would be contrary to the opinion and 
practice of venerable persons, and that the text is propounded 
“not as declaratory of the order of inheritance but of the 
strength of the fact,’ whatever those words may mean. Not- 
withstanding the weight of the authority in its favour, their 
Lordships cannot bring themselves to think that the construction 
contended for by the respondents 1s the one which bey ought 


(1) [1876] I. L. R., 2 Bom., 388. 
(2) [1892] L L. R., 17 Bom., 114. 
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Mayukha so as to harmonnize with one another so far as that 1906. 
is, reasonably possible, the respondents place them in direct name 
Bar Kesar 


conflict, and not only so, but the Mayukha is also divided : 
against itself. Placitum 30 deals as well with the case of a Hunerag 
_widow. married in one of the approved forms as with that of Mopanil. 
a widow married in one of the lower forms, and is expressed Zord Davey. 
to be expository of the rule laid down in: Placitum 28. But USE 
some of the enumerated heirs aré not blood relations of the 
husband at all, or members of his family, and others of them 
are not blood relations of the widow’s father, or members of his 
family. . Again,.those who are nearest (both as regards degree 
of propinquity and in order of inheritance) are postponed in - 
favour of those who are more remote in contradiction alike of 
the Mitakshara and Placitum 28 of the Afayukhu. 
. The case. of Gojabar v. Shrimant Shahajivao Maloji Raje 
Bhosle(') related to the succession to the stridham of a childless 
Hindu.widow married in one of the approved forms, who left 
her surviving (1) a co-widow, (2) the grandson of another. 
co-widow, (3) a son of her hushand’s brother. The case fell 
to be decided in accordance with the Mitakshara, and the decision 
was in favowr of the step-grandson, whether he was to be des- 
cribed as the husband’s nearest saptida or the wife’s nearest, 
sapinda in his family. But the texts of the Mayukha now 
under consideration Lad been relied on in argument, and the 
judgment of Mr. Justice TeLaye contains a valuable disquisition 
on that commentary. ‘‘Construing the Alvtakshara in the sense 
which Nilakantha places upon its language” (Pl. 28), the learned j 
Judge says :— 

“The wife having by her marriage beon ‘ born again in the husband's family,’ 
and having become ‘half the body of the husband’ the sapindas of the husband 
necessarily become her sapindas, and their degrees of propinquity to the hus- 
band and wife must be held to be indentical unless some specific reason to the 
contrary is shown.” 

The judgment of the learned Judge also contains the follow- 
ing passages :— 

“In truth even the rule which Nilakantha himself deduces from Yajnaval- 
kya’s general text is not in harmony with the enumeration of heirs contained 
in the text of Brihaspati now under consideration. And yet the Mayukha does 
not say how the two are to be made to stand together. The learned authors of 
the Digest have placed the heirs enumerated by Brihaspati after the husband 
and before the woman’s sapindas in her husband’s family. This certainly 
appears to be wafranted by the express words of the Mayukha contained in 
Placitum 30. Yet it is not quite reconcileable with the previous declaration 

(1) [1892] I. L. R., 17 Bom., 114. 
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family takes’ the woman's property. It is quite plain that some of the persons 


referred to in Brihaspati’s,text do not answer to this description at all, while 


of those that do the husband’s brother’s son is not obviously nearer than the 
husband’s younger brother, and yet according to Brihaspati’s text the former 
would stand before the latter. It cannot therefore be assumed to be quite clear 
according to the view of the Mayukha that Brikaspats’s list states the true order 
of succession as between the heirs enumerated or that all those heirs take pre- 
cedence over the ones included under the designation ‘ nearest to her in her 
husband’s family.’ ” 

And again,— 

“ But Mr. Bhandarkar argued that the heirs specifically named in Brihaspati’s 
text ought to be given precedence over those who come in under the general 
designation, each group of them taking precedence in the class (viz., that of 
husband’s kinsmen or parent's kinsmen) to which it belonged. There is, how-: 
ever, no authority for this view. In West and Biihler’s Digest the precedence 
is given to the whole of the enumerated heirs, and the ground for such pre- 
cedence has already been stated. If they are not treated as one class thore 
is apparently no other ground for the preference than is indicated by the prin- 
ciple mentioned in the Vyavahara Mayukha, Ch. IV, section VIL., Placitum 18. 
But that principle, as there expressed, appears tobe intended to apply only 
where there is a ‘compact series.’ This Court in Mohandas v. Krishnabai(l) 
declined to apply it in the case of bandhus so as to give to the bandhus 
expressly named a preference over those who come in under the general 
definition. Ithink this is the authority which would be more applicable in 
the matter before us, and no such perference of the designated persons can ` 
therefore be allowed in this case.” 

The case of Bachha Jha v. Jugmon Jha(*) on the other hand, 
was a judicial decision on the text of Brihaspatt now under 
consideration. It was there held that tho stridhan proper ty of 
a widow governed by the M ithila law and married in one of 
the approved forms, goes to her husband’s brothers son in 
preference to her sister’s son. It appears from the Judgment 
of the Court: that the vakial for the Appellant had relied on 
that portion of Ratnakara which treats of stridhan. The learned 
Judges observe that that book is no doubt one of considerable 
authority in the Mithila School, and if the matter were clear 
upon what Ratnakara says on the subject, they should, perhaps, 
have no diffculty in deciding the matter. The author of 
Ratnakara (it appears) in the passage relied on cited the text of 
Brihaspati now under cousideration, with. the following commen- 
tary, viz., “The meaning is that in default of. the son and the 
rest, the sistcr’s son, &c., shall take the property of their mother’s 
sisters and others.” The learned Judges refer to other com- 
mentaries in which the same text of Brihaspati is cited, and 

(1) [1879] I. L. R., 3 Bom., 597. 
(2) [1885] I. L. R., 12 Cale. 348, 
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it is stated, that by some commentators a distributive construction 
of the text is adopted, the three relations in Brihaspate’s enume- 
rated heirs who are so through the husband taking the property 
in the one case, and the three who are so through the father 
taking the property in the other case. And after discussing the 
placita in the Vayukha dealing with the subject they say they are 
inclined to think that what the author meant to lay down was that 
the succession of the heirs mentioned in Brihaspati’s text is to be 
taken to be subject to the rule of law laid down by him in accord- 
ance with the dfitakshara, as ‘sugested in “Shama Churn’s 
Vyavastha Chandrika,” Vol. IL, p. 539. Ultimately, the case was 
decided in accordance with the Alitakshara, on the ground that 
the meaning and effect of the text of Brihaspati quoted by Ratna- 
kara was too ambiguous to control the plain meaning of that work. 

The Chief Justice answers the argument that some of the 
persons enumerated in Brihaspati’s text as heirs do not answer 
the description of being nearest in the husband’s family by say- 
ing that this criticism loses sight of the fiction on which the 
text is based, which, he says, involves the consequence that the 
‘persons enumerated are equal to sons. With great respect, this 
is not what is said, or apparently intended, by the text. They 
do not take concurrently with sons, and no text writer has even 
suggested that they take concurrently with each other, as they 
would do if they were all equal to sons, or to be treated as sons. 
The analogy appears to their Lordsliips to be purely fanciful 
and not based on any discoverable principle. Nor is it in ac- 
cordance with the fact. The kinship of the husband’s brother's 
son is not derived through the wife of the husband’s brother, 
but through the husband’s brother himself. 

It is apparent from the judgments above quoted that the 
learned Judges did not treat the application of Brihaspatv’s texts, 
- or the meaning of the author of the Afayukha in quoting it, as 
settled by authority, either as regards the place in the succession 
of the enumerated heirs or the order in which they are to take. 
It would perhaps be sufficient for their Lordships to say, in 
accordance with a well settled principle of construction, that the 
unambiguous direction in Pl. 28 of the Mayukha is not controll- 
ed by asubsequent text the language of which is of such un- 
certain meaning as that contained in Pl. 30 of the same work. 
But following out the line of thought suggested in the judgment 
quoted above, their Lordships think that a construction may be 
put on the language of P], 30 of the Mayukha which will bring 


1908. 
— 
Bat Kesar BAI 
v. 
Honsras 
MORARJI. 


Lord Davey. 








494 


Privy Counotle 
1908. 
Serene 

Bar Kesan Bat 
p. 
HUNBRAJ 

MORARJI. ° 





Lord Davey. 


Mare ar 


— 


PRIVY COUNCIL. [A. L. J. R, 


it into harmony with the Mitakshara, and also reconcile it with 
the previous placitum of the A/ayukha itself, They are of opinion 
that the text of Brihaspati should be read distributively as re- 
gards the property of women married according to one of the 
approved forms, and the property of those married in one of the 
Jower forms. In the one case, those of the heirs enumerated by 
Brihaspati who are blood relations of the husband, viz., the 
husband’s sister’s son, the husband’s brother’s son, and the hus- 
band’s brothey will succeed to the woman’s property, and in the 
other case the relations of the father will succeed. In the diver- 
sity of opinion amongst the text writers whether Brihaspati’s 
series of heirs take in the order in which they are enumerated, . 
their Lordships think that the better opinion is that the order of 
succession is not indicated. There is no apparent reason for 
preferring the husband’s sister’s son to the husband’s brother's 
son, or both, to the hashand’s brother. And their Lordships 
agree with the learned editor of the Vyavastha Chandrika that 
the solution is to be found by reference to Pl. 28, in which the 
heirs are described as the nearest sapindas of the wife in the 
husband’s family, or the nearest to her in her father’s family, 
as the case may be. The list is not exhaustive, and neither a 
co-widow, nor any other sapinda of the husband, is excluded. 
The words “ and the rest” therefore must mean, or include, the 
Other relations of the husband or father. But if the text does 
not prescribe any new order of succession, and the co-widow is 
not excluded, it follows that she must take in her right place, or 


- (in other words) the appellant is entitled in preference to the 


respondents. Their Lordships thus arrive at the same conclusion 
as Mr. Justice Barry, though by a somewhat different road. 

If there were any construction of the text laid down by authority 
binding on the Courts of Bombay, or if there were any established 
practice or usage in the application of the text, ‘their Lordships 
would follow it without hesitation, though it might not commend . 
itself to their judgment. But no sucli authority has been referred 
to, and there is no evidence of ang such practice or usage. Their 
Lordships, therefore, are at liberty, and are bound, to act on the 
opinion which they have formed, and will humbly advise His 
Majesty that the appeal be allowed, and that the Order of the 
High Court of Bombay (Appeal side), dated the 11th December, 
1903, be discharged, and the decree of Mr. Justice Barry, dated 
the 21st February, 1903, be restored, and that the respondents do 
pay to the appellant the costs of their appéal in the High Court. 
They will also pay the costs of this appeal. Appeal allowed, 


VOL, ITI.) PRIVY COUNCIL. 


AUSERE LAL 
versus 


RAJA MANESHAR BAKHSH SINGH. 


Oudh Land Revenue Act, 1876 —Disquali fied proprictor—Simple loan taken 
by ‘sush person—Creditor and debtor—undue influence—Indian Con- 
tract Act (IX of 1872), section. 16, 


Sections 173, 174 of the Oudh Land Revenne Act, 1876, were not 
intended to interfere with the personal status or rights of an adult 
disqualified proprietor who is neither idiot nor lunatic, except as regards 

` the management of his property or anything expressly prohibited. There 
is no prohibition of a disqualified proprietor contracting debts or borrow- 
ing money and it is contemplated in section 174 that such a person may 

enter into contracts, which but for the provisions of that section, might 
result in his property being taken in execution. But he cannot without 
the sanction of the Court create a charge upon his property. Muhammad 
Zahoor ‘Ali v. Musammat Thalkooranee, 11M I. A., 468, and Rai Bal- 
krishna v. Musammat Masuma,. L..R., 9 I. A., 182, explained. 
- Where a creditor knew the debtor for 50 years and kuew that his 
property was under the management of the Court of Wards and he was 
in a helpless condition, and yet he (the creditor) lent him money ona 
high rate of interest, held that the position of the parties must be 
deemod to ba such that the creditor was in a position to dominate the 
will òf the debtor within the meaning of the amended section 16 of the 


Indian Contract Act. 


_ Appeal from judgment of the the Court of the Judicial Com- 
missioner of Oudh. ie 


The material facts appear from the judgment. 


= The judgment of their Lordships was delivered by 

Lord Davey.—The original plaintiff, Auseri Lal, was the head 
„of a Hindu family. He is now: deceased, and the present 
appellants, as the surviving members of the family, have been 
substituted for him on the record. Auseri Lal, on béhalf of the 
family, formerly carried on the business of a banker and money- 
lender:in the district of Sitapur in Oudh. And in the course 
_of-his business he had, previously to the transactions which are 
the subject of this appeal, lent money to the respondent, who 
was and is the talukdar of Mallanpur in the same district. 
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Privy Counol, Jn the year 1886 the respondent, being then largely involved 
1906. in debt, was, on his own application, declared by the Chief 
een Commissioner of Oudh a disqualified proprietor under the 
a provisions of the Oudh Land Revenue Act, 1876, and his 
Rasa Manesuak property was placed under the charge of the Court of Wards on 
Bakusa Siwon. the 12th August in that year. The respondent's property 
Lord Davey, Yemained under such charge until sometime in the month of 
pen July, 1898, ‘when it was released to him, and he resumed 
possession. While the estate was under its charge tho Court of 
Wards made an allowance of Rs. 1,250 per mensem to tho 
respondent for the maintenance of himself and his family. 
m On the 4th February, 1889, the respondent, without the sanction 
of the Court of Wards, borrowed from Auseri Lal the sum of 
Rs, 4,500, and executed in his favour a bond which was duly 
‘registered for that amount stipulating that he would repay the 
amount in two years with interest at the rate of Rs. 2 per 
mensem payable half-yearly out of hisgallowance of Rs. 1,250 per 
mensem, and stipulating further that in case default was made 
in the payment of interest he would pay compound interest at 
the same rate until ihe amount secured by the bond was fully 
paid off and satisfied. The respondent did not. pay any sum 
either for principal or interest due on this bond, and, after it 
; had become due negotiations were apparently opened by his 
f olicers on his behalf with the plaintiff for a further advance at 
a lower rate of interest. In the result, an account was settled 
between the respondent and Auseri Lal of the amount due on 
the bond for Rs. 4,500, and it was found that that sum with 
interest and compound interest at the rate of 2 per cent. per 
mensem, up to the 13th day of January, 1892, came up to 
Its. 8,750. On the last-mentioned date, Auseri Lal advanced to 
the respondent the further sum of Rs. 1,250 and the latter 
without the sanction of the Court of Wards executed, in favour 
of the former, a bond, also registered, for the sum of Its. 10,000, 
stipulating that he would repay the amount in seven years with 
interest at the rate of Rs. 1-8, per cent. per mensem payable 
half-yearly, and stipulating further that in default of payment 
of interest on due dates he would pay compound interest at the 
same rate, that he would pay interest and compound interest on 
the amount secured’ by the bond until it was fully paid off and 
satisfied. 
The present suit was brought on the bond of the 13th January, — 
1892. The defence is first that the respondent being, at the 
date of the bond, a disqualified proprietor had no power under 
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the Act to borrow money without the sanction of the Court of Privy Couxcir. 


Wards and, secondly, that the bargain was an unconscionable 
one, and procured by the exercise of undue influence within the 
meaning of section 16 of the Indian Contract Act, 1872, as 
amended by section 2 of Act VI of 1899. 

The first point depends on the construction and effect of the 
group of sections (161 to 177)in the Oudh Land Revenue Act, 
1876, entitled “ Chapter VIII. Court of Wards.” Section 162 
defines the persons who shall be held to be disqualified to manage 
their own estates, including (g) persons declared by the Chief 
Commissioner on their own application to be disqualified. By 
section 166 the jurisdiction of the Court of Wards extends to 
the care and education, and to the management of the property, 
of the persons subject thereto. By section 167 the Court of 
Wards may appoint managers of the property of disqualified 
proprietors, and if such proprietors be minors, idiots, or lunatics, 
may appoint guardians for the care of their persons. By section 
170, the manager appointed by the Court of Wards may collect 
the rents of the land entrusted to him as well as all other money 
due to the disqualified proprietor, and may, subject to the control 
of the Court, grant or renew leases of a limited duration. The 


more Important sections are 173 and 174. 

“173. Persons whose property is under the superintendence of the Court 
of Wards shall not be competent to create, without the sanction of the Court, 
any charge upon or interest in such property or any part thereof. 

“174, No such property shall be liable to be taken in execution of a decree 
mado in respect of any contract entered into by any such person while his pro- 
perty is under such superintendence.” 


. From a-perusal of the group of sections above referred to their 
Lordships are of opinion that it was not intended to interfere 
with the personal status or rights of an adult disqualified pro- 
prietor who is neither idiot nor lunatic, except as regards the 
management of his property or anything expressly prohibited, 
There is no prohibition of a disqualified proprietor contracting 
debts or borrowing money, and it is contemplated in section 174 
that such a person may enter into contracts which, but for the 
provisions of that section, might result in his property being 
taken in execution. But the disqualified proprietor may not, 
without the sanction of the Court, create any charge upon lis 
property. It was argued, however, that to allow a disqualified 
proprietor to contract debt would enable him by anticipation to 


‘ waste the estate when restored to his care, and so defeat the’ 


objects of the Act, aud would therefore be inconsistent with the 
other provisions and purposes of the Act. This argument would 
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have been a cogent one for the consideration of the Legislature in 
framing the Act. But their Lordships think that there 1s no neces- 
sary implication of a prohibition to contract personal obligations, 
and they are not entitled to read into the Act a curtailment of the 
proprietor’s personal rights which they do not find there. 
- Their Lordships were referred to the case of Muhammad Zahoor 
Ali Khan v. Musammat Phakooranee Rutia Koer(*) in which it 
was said that Sir James Conviue, delivering the judgment of 
this Board, had assumed that a disqualified landowner, whose 
estate had been placed under a manager by the Court of Wards 
under Bengal Reg. LIL. of 1803, was incapacitated from con- 
tracting debts, as had in fact been decided by the Sudder 
Dewanny Court at Agra. It was not, however, necessary to 
consider the point, as their Lordships held that the necessary 
formalities had not been complied with for making the person: 
in question a disqualified proprietor, and gave judgment for the 
amount due on the bond. There was, therefore, no decision on 
the point. In the case of Rai Balkrishna v, Musammat Masuma 
Bibi(?) the language of the marginal note is misleading, for the 
only question was whether the proprietor was competent to con- 
vey the property by mortgage or sale while the estate was under 
the management of the Court of Wards, and nothing was decided 
or said on the question now under consideration. Their Lord- 
ships agree with the decision come to by both Courts below that 
the respondent was not incompetent to execute the bond in suit, 
On the other point the learned Counsel for the respondent 


- admitted that the case rested entirely on the question whether 


the interest charged in the two bonds was reasonable, The Sub- 
ordinate Judge held that the rate of interest was high in this 
sense that compound interest was charged. Simple interest at 
Rs. 1-8 per cent. per mensem he thought tvould not have been 
high. He held that the amended section 16 of the Indian Con- 
tract Act did not apply to the case, but on a mistaken view of 
certain English authorities he was' of opinion that where a 
transaction or contract appears toa Court of Equity to be a 
“hard bargain” it cannot be enforced in its “entirety.” And 
holding that this was a “hard bargain” he said “I do not mean 
that the present is a.case of actual fraud or undue influence, 


but, it is certainly a case of inequitable dealing.” In the result, 


he decreed the claim for Rs. 10,000, principal and simplo interest 
at 18 per cent. per annum, 

(1) [1867] 11 Moo. Ind., Ap. p 408, 

(2) [1882] 9 I, A, 182, 
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In the Court of the Judicial Commissioner it was held that Prvy Couxom. 
there was a presumption that there had been on the part of the 1908. 
then plaintiff an unconscientious use of power arising from the —— 
circumstances and conditions of the contracting parties. In oe Lan 
other words, the respondent’s consent to the transanctions was Rasa MANESHAR 
caused by undue influence within the meaning of the amended Baxusn Siwon. 
section 16 of the Indian Contract Act, and the transaction was Lord Davey. 
therefore voidable. Accordingly the Court gave the plaintiff a — 
decree for Rs. 4,500 (the principal money under the first bond) 
with interest at 6 per cent. a year from the 4th February, 

1889, and Rs. 1,250 (the additional advance on the second bond) 
with interest at the same rate from the 13th January, 1892. 

Auseri Lal himself was advanced in years at the respective 

dates of the two bonds in suit and states that his nephew, Madho 
Ram, one of the present appellants, looked after his affairs. 
Madho Ram’s evidence was extremely unsatisfactory. He pro- 
fessed not to remember what took place when the bonds were 
executed, and not tõ know what was the Court of Wards or what 
the word “Court” meant. This evidence does not assist the 
appellants’ case in any way. The only other evidence contained 
in the record is that of the respondent himself. He states that his 
allowance from the Court of Wards was not sufficient to enable 
him to pay the interest on the bonds, and the only property from 
which he could satisfy his debt was the jewellery belonging to 
the females of his family, the value of which, however, he did 
not know. He further stated that this jewellery had been pledged 
to Auseri Lal some seven or eight years ago, though whether 
before or after the deed of 1892 he could not say, and that it 
had not been redeemed. He stated that no fraud or ‘undue 
influence was practised upon him on taking the deed of 1889 
or that-of 1892. 

The fair result of this evidence is that the respondent, through 
his improvidence, was in urgent need of money, and owing to his 
estate being under the care of the Court of Wards he was in a 
helpless position. ‘There was no fraud in the matter, and no 
pressure was put upon the respondent by Auseri Lal or his agents 
to induce him to accept the conditions offered to him. And 
indeed the fact of the iuterest being reduced on the second 
transaction from 24 per cent. to 18 per cent. points to some . 
negotiations having taken place between them. But it must be 
taken that the respondent was compelled by his circumtances to 
accept the terms which were offered to him both in 1889 and 
1892. i 
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Their Lordships are of opinion that although the respondent 
was left free to contract debt, yet he was under a peculiar dis- 
ability and placed in a position of helplessness by the fact of 
his estate being under the control of the Court of Wards, and 
they must assume that Auseri Lal, who had known the respondent 
for some 50 years, was aware of it. They are, therefore, of opinion 
that the position of the parties was such that. Auseri Lal was 
“in a position to dominate the will” of the respondent within 
the meaning of the amended section 16 of the Indian Contract 
Act. It remains to be seen whether Auseri Lal used that position 
to obtain an unfair advantage over the respondent. 


The Subordinate Judge was wrong in deciding the case in 
accordance with what he supposed to be English equitable 
doctrine. He ought to have considered the terms of the amended 
section 16 only. He also mistook the English law. Apart 
from a recent statute, an English Court of Equity could not give 
relief from a transaction or contract merely on the ground that 
it was a hard bargain, except perhaps where the extortion 1s so 
great as to be of itself evidence of fraud, which is not in this case. 
In other cases there must be some other equity arising from the 
position of the parties or the particular circumstances of the case. 
But, although he was wrong in the reasons for his judgment, the 
Subordinate Judge may be right in his findings of fact. He 
finds that simple interest at Rs. 1-8 per cent. per mensem (18 
per cent per annum) would not have been high, and their Lord- 
ships do not find that the Uourt of the Judicial Commissioner 
expressed any dissent from this finding. On the other hand, 
their Lordships think that the Subordinate Judge must be taken 
to have found that the charging of compound interest in the 
circumstances was unconscionable, and they understand the 
Court of the Judicial Commissioner also to have so found. Their 
Lordships are not disposed to differ from a concurrent finding 
of the Courts below, even if it be not strictly a finding of fact. 
The result is that their Lordships must hold that the lender 
used his position to demand and obtain from the respondent 
more onerous terms than were reasonable, and the bond sued on 
must be set aside. Their Lordships, however, think that in the 
particular circumstances of the present case justice will be met 
by allowing the appellants simple interest at 18 per cent. per 
annum on the sums advanced by Auseri Lal throughout. 


Their Lordships agree with the Court of the Judicial Commis- 
sioner that the letters written by the respondent or his agent, 
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which were referred to by’: Mr. Bonnerjee do not amount toa Privy Coowoin, 
ratification of the transaction. 1908. 

- Their Lordships will therefore humbly advise His Majesty Ww 
that the decree of the Cowt of the Judicial Commissioner of PURE La. 
Oudh, dated the 3rd June, 1902 (except so far as it-directs that Raza Mavesnar 
the bond sued on be set aside, and that the costs of the original BAs#8# Siwan. 
suit be paid by the defendant to the plaintiff), be varied, and as Lard Davey. 
varied stand as follows (that is to say), that it be ordered that the 
respondent pay tothe appellants the sum of Rs. 4,500, with 
simple interest at the rate of 18 per cent. a year from the 4th 
February, 1889, to the date of payment, and the sum of Rs. 1,250, 
with simple interest at the same rate from the 13th January, 1902, 
to the date of payment, with proportionate costs on the amount 
decreed to be settled by the Judicial Commissioner in case of 
difference, and that as to the rest each party bear his own costs. 
There will be no costs of this appeal. - 

Appeal a varied. 
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damages, cae 


Where a lessee of an occupancy holding transfers his rights-under a 
sale-deed covenanting that if the transferee loses the holding within a 
certain time he will be entitled to get damages from his transferor and 
the transferee is ejected within that time, he is entitled to recover 
damages from him (transferor); the measure of damages being the loss 
which the transferee will sustain by the deprivation of the ERR of 
the land for the residue of the term. 


b Deed—Construction—covenant for quiet enjoyment-—Vendee dispossessed— 


SECOND AppEaL against the decree of H. W. Lyle, Esq., Dis- 
trict Judge of Farrukhabad, reversing a decree of Babu ange 
Sahai, Munsif of Kanauj. 


Suit for damages. 


The facts of the case sufficiently appear from the judgment of 
the Court. 


Abdul Raoof, for the appellant. 
‘Sarvadhicari, for the respondent. 
6 N. A. 177 of 1905, 
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The judgment of the Court was delivered iy 

Sranty, O. J.—We cannot satisfactorily dispose of the appeal 
without referring an issue to the learned District Judge. The 
suit is one for the recovery of damages for breach of a covenant 
for quiet enjoyment and was brought under the following 
circumstances :—One Suraj Prasad was the occupancy tenant of 
the property which is the subject-matter of this litigation. He 
gave a lease fora term of 30 years to one Lallu. Lallu died, 
and his widow sub-let the property to the defendant, Ori Lal. 
Ori Lal then assigned his interest to the plaintiff on the 4th of 
September, 1896, in consideration of a payment of Rs. 320, In 
the assignment there is a convenant which we may clescrrbe as a 


, covenant for quiet enjoyment which is the basis of this litigation. 


Ori Lal convenanted that “if for any reason any part of the 
cultivatory holding should go out of the possession of the trans- 
feree or if the transferee should not get possession of the holdings 
of Suraj Prasad...... in such case he would pay to the plaintiff all 
the damages which may be due to him in respect of the past or 


‘future up to the end of the term of the lease.” On the 30th of 


September, 1899, the plaintiff was ejected by the heirs of Suraj 
Prasad under the Rent Act. Suraj Prasad could not grant a lease 
which would extend beyond his own life, and consequently the - 
heirs were successful in their ejectment proceedings. The 
plaintiff then instituted the present suit, asking for damages for 
the breach of the convenant to which we have referred. 

The Court of first instance gave a decree to the plainti 
awarding as damages, portion of the purchase money which was 
paid by him with interest. On appeal the learned District Judge. 
dismissed the suit holding that the plaintiff had failed to prove ` 
any damage. 

We are at a loss to understand TA he came to entertain this 
view seeing that in his judgment he stated that if . the plaintiff 
had been allowed to remain in possession for the whole term, he 
would have reaped much advantage. His language is “ Now it is 
clear from the terms of the sale-deed and from the terms of the 
purchase that the plaintiff was well aware that he was purchasing 
rights, the existence of which was doubtful, and that the 


-purchase was a speculative’ one. Ho stood to gain a great 


deal and at the same time by inserting the clause as to dam- 
ages took care to stand to lose nothing. Taking the’ fields 


_ which the plaintiff admits were in his possession, I find that the 


shikmi rent was Rs. 255 per annum, while the head rent was 
Rs. 136-12-0, The net profits are Rs. 118-40 or Rs. 354-12-0 for 






VOL. I] HIGH COURT. 


the time the plaintiff was in possession. In other words, he has 
already realised more than the whole of his money, and af he 
had remained in possession for the full time of his lease he would 
have realised 5 or 6 times of the purchase money. In spite of 
this he comes into court and asks for the return of the whole of 
the purchase money without any deduction with interest, etc.” 
The learned District Judge appears to us to have missed the 
point of the case and to have gone astray in his application of 
the law to the facts established. There is no allegation of fraud 
or want of bona fides in the transaction which was entered into 
between the plaintiff and the defendant. The simple question 
for the court to determine is what are the rights of the parties 
under the assignment of the 4th of September, 1896. The 
plaintiff is entitled to recover damages for breach of the covenant 
which the defendant entered into in that assignment, and it is 
immaterial to consider whether or not the plaintiff made a good 
bargain, The learned District Judge has overlooked or at 
least has attached no importance to the fact that the plaintiff 
has been ejected, by title paramount and has lost the enjoyment 
of the land for a period of ten years. The covenant in the 
assignment is clear and express and is a covenant for the payment 
of such damages as the plaintiff might sustain by reason of his 
loss of the enjoyment of the property for any portion of the term. 
It, therefore, comes to be simply a question of the assessment of 
damages. The measure of damages in such a case is the loss 
which the plaintiff will sustain by his deprivation of the 
enjoyment of the land for the residue of the term, that is, for 
about ten years, in other words, the value of the unexpired term 
of the lease. The fact that the plaintiff made a profitable 
bargain and has realised considerable profits in the past docs 
not deprive him of his right to recover damages for the breach 
complained of. As we cannot in second appeal determine what 
are the damages which should be awarded; we must refer this 
issue to the learned District Judge, namely :— . 

What is the value of the unexpired part of the term of the 
lease, that is, the term from the date of the dispossession of the 
plaintiff up to the end of the term granted by the lease made by 
Suraj Prasad ? 

The Court will, in assessing the damages, have regard to what we 
have said and may take such relevant evidence as the parties may 
respectively adduce in support of their conténtions. On return of 


the finding the usual ten days will be allowed for filing objections. 


J. B, L. Issue remitted. 
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Civil Procedure Code (Act XIV of 1882), e. 244—auit for actual posses- 
sion— Limitation proceedings in executton—Delivery of formal posses- 
ston. 

Delivery of formal possession in execution of a decree effects a com- 
plete transfer of the property and furnishes a good foundation for a suit 
when the defendant refuses to deliver up actual possession. Section 244 
of the Code of Civil Procedure does not bar a suit for actual possession 
Inasmuch as the proceedings in execution end with the delivery of formal 
possession, 

Shama Charan v. Madhab Chandra, I. L. R.,11Cal., 93; ari Mohan v. 
Babur dli I. L. R., 24 Cal, 715; Mangli Prasad v. Debi Din, I. L. R., 
19 All., 499 ; referred to, 


SECOND APPEAL against the decree of A. Sabonadiere, Esq., 
District Judge of Jhansi, reversing A decree of Babu Khirode 
Gopal Banerji, Munsif. 


Suit for possession. 


~The facts of the case are as follows:—One Anand Singh 
mortgaged a share in a village to the father of the plaintiff by 
way of conditional sale. Subsequently he mortgaged the same 
share by simple mortgage to the defendants but he also put 
the mortgagee defendants in possession of the land now in suit, 
being a part of that share, the defendants being at liberty to 
recoup themselves by holding it till 1965, Sambat. The plain- 
tifs father sued on his mortgage-deed for foreclosure and made 
the defendants parties. A question arose and was tried as to 
whether the mortgage-deed of the plaintifl’s father had priority 
over the mortgage-deed of the defendants and it was decided 
that it had. A decree for foreclosure was made, and subsequently 
an order absolute was made. The plaintiffs father took out execu- 
tion of that decree and obtained through the Amin of the court 
possession of the the share mortgaged to him. Notwithstanding 
this the defendants retained possession of the land and resisted, 

successfully an application made to the Revenue Court by the 
plaintiff for mutation of names. The plaintiff sued for possession. 

The. court of first instance dismissed the suit as barred by section 

əN, A. No. 859 of 1905. 
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244 of the Code of Civil Procedure.. The lower appellate court CIVIL, 


reversed that decree. 1906. 
; Se 
Defendant appealed. i JAGAN fool 


` Govind Prasad (for Satya Chandra Mukerji), for the appoints Minar Ouaxp. 
Abdul Majid, for the respondent, E Stanley, O. J. 








-The judgment of the court was delivered by 
Staney, C. J.—The question raised in this appeal appears 
to us to be concluded by the authorities. In the case of Shama 
Charan Chatterji v. Madhab Chandra Mookerji(*) it was held 
that the delivery of formal possession in execution of a decree for 
possession gives a cause of action against a defendant, who remains 
in occupation of the property, which may be enforced in a regular 
suit. The question was later on considered in the case of Har 
Mohan Shah v. Babur Ali(*) and it was held that in a suit for posses- 
sion of land by an auction purchaser who had obtained symbolical 
possession and the defendant objected that the suit was barred by 
limitation, it not having been brought within 12 years from ' 
the date of the auction purchase, article 144 of the second 
schedule of the Limitation Act applied, and that as the suit was 
brought within 12 years from the date when the auction pur- 
chaser obtained symbolical possession, it was not barred by 
limitation. We think that these case were rightly decided. In 
this Court in the case of Mangli Prasad vy. Debi Din(*) our 
prrotter, Baneri, held, and rightly, we think, that where posses- 
sion of property purchased at auction sale in execution of a 
decree is formally given by the court under section 318 or sec- 
tion 819 of the Code of Civil Procedure, although the actual 
possession may remain with the judgment-debtor, the date of 
the granting of such formal possession forms, as against the 
judgment-debtor, a fresh starting point for limitation in a suit - 
for possession of the property sold brought by the auction 
purchaser or his representative. It appears to us that the deli- 
very of formal posssession, although: the defendant continued 
in actual possession, effected a complete transfer of the property 
and furnished a good foundation for a suit when the defendant 
refused to deliver up actual possession. Section 244 has no appli- 
cation Inasmuch as the proceeding gs in execution ended with the 
delivery of formal possession, and that section therefore could not 
(1) [1884] I. L. R., 11 Cal, 93. 
(2) [1897] L L. R., 24 Cal., 715. 
(3) [1897] I L. R., 19 AlL, 499, 
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have been successfully invoked by the plaintif, We therefore 
dismiss the appeal with costs including fees in this court on 
the higher scale. 

An objection has been filed by the respondent under section 
561 of the Code of Civil Procedure. It is not pressed and 1s 
dismissed with costs. | 

J. B. L. : . Appeal dismissed. 


JAI KUMAR AND ANOTHER 
TEVEUS 
GAURI NATH.” 
Hindu Law—Stifling of prosecution—Tort—asecuritics oblained from a Hindu 
debtor-—Duty of a Hindu son. 

The giving by a Hindu debtor of security to his creditor for the pay- 
ment of a just claim cannot, from any point of view, be regarded as an 
illegal or immoral debt for which his sons would not be liable. In all 
offences which involve damages to an injured party for which he may 
maintain an action, it is competent for him, notwithstanding they are 
also of a public nature to compromise or settle his private damage in 
any way he may think fit. A man to whom a civil debt is due may take 
securities for that debt from his debtor, even though the debt arises 
out of" criminal offence, and he threatens to prosecute for that offenco 
provided he does not in consideration of such securities agree not to 
prosecute ; and such an agreement will not be inferred from the creditor 
using a strong language. Keir v. Leeiman, 72 R. R, 29, at p. 3ll, 
Flower. y. Sadler, 10 Q. B. D., 572, and Kessowji Tulsi Das v, Hurjivan 
Afuljz, L. J. R., 11 Bom., 566, referred to. 


SECOND APPEAL against the decree of Rai Bahadur: ne | 
Baijnath, Judge of the Small Cause Court, exercising the powers 


of a Subordinate Judge of Allahabad, reversing a decree of Babu 
Bhola Nath Seth, officiating Munsif. 


Suit for recovery of money. 


The facts shortly were these :—Plaintiff was the treasurer of 
the Bank of Bengal at- Allahabad. One Bachehu Lal was 
employed by him as assistant treasurer. The said Bachchu Lal 
used:to have in deposit with him, money belonging to’ plaintiff 
and also to the Agent of the Bank of Bengal, and he used to 
keep account thereof. He used from time to time, to take money 
out of the amounts in deposit with him, sometimes by entering 
his own name in the books and sometimes without doing ‘so, for 
his private use. On the 16th of March, 1904, Bachchu Lal left 
the office of the Bank, having been attacked by fever. pa the 

8. A. No. 388 of 1905. 
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dame evening it was discovered that Rs. 700, belonging to the Orit. 
Bank, and two items, viz., Rs. 130, and Rs. 63-8-9 were short, for 1908. 
which Bachchu Lal was accountable. Plaintiff sent two of his aaa 


assistants to Bachchu Lal to ask him to make good the deficiency. Jal aaa 
It appeared then that Bachchu Lal was suffering from bubonic Gaur: Narn. 
plague, but that he was in full possession of his senses. These gai 
men retwmed and told the plaintiff that Bachchu Lal admitted 
having taken the money for his own use and promised to pay 
up very soon. Hesent these men again to Bachchu Lal, and 
they came back with his son, Jai Kumar, one of the appellants, 
who told plaintiff that he would arrange to pay the money the 
next day. On the 18th of March, Jai Kumar accompanied 
‘by two other men, came to plaintiffagain, gave him some orna- 
ments by way.of security, and offered to execute any deed he 
might be required to do. Plaintiff then gave him .a draft of a 
Pro. Note for Rs. 850, which was written out and signed by 
Bachchu Lal first and then by Jai Kumar. It appeared from 
Jai Kumar's evidence that one of the two assistants sent by 
plaintiff to him and his father used the following language: “ Rs. 
700 is found deficit in the Bank of Bengal, Rs. 150 is found due 
on private account. If you do not settle it at once, your father 
will be sent to Jail. And for you there will be trouble: You will 
_ be dismissed from service. Give the ornaments you have.” It 
? further appeared from Jai Kumav’s evidence that on one occasion 
> during the interviews between him and plaintiff, the latter got 
“nnoyed and threw away the ornaments, saying, “ Whether you 
write or not, the matter will go to Court.” Bachchu Lal died of 
plague, and the present sult was instituted by plaintiff against 
Jai Kumar, and another son of Bachchu Lal, who was a minor, 
and two widows of the family who were living in the family 
house. The defence of Bachchu’ Lal’s sons was that Bachchu 
Lal did not and could not, as he was totally unconscious, execute 
the Promissory Note. Jai Kumar admitted having signed the 
Promissory Note but pleaded coercion, undue influence, fraud 
and misrepresentation on plaintiff's part. Paragraph 16 of the 
written statement was as follows: “Bachchu Lal, aforesaid, did 
not embezzle or misappropriate any money. Even if it be proved 
that he did so to some extent, still the consideration of the Pro- 
missory Note is invalid. The suit is barred by section 23 of the 
. Contract Act.” The Munsif dismissed the suit, but the lower 
appellate Court decreed it, finding that (1) Bachchu Lal did 
execute the Promissory Note while in full possession of his 
senses ; (2) that no undue influence or coercion was exercised 
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CIVIL. upon Jai Kumar, and (3) that there was nothing in the evidence 
1908. to show that the money was taken for immoral purposes. 
Sy 


Jar KUMAR Defendants appealed. 


v. : ; 
SAURE NATIN Surendro Nath Sen (with him Gulzar Lal), for the appellant. 
I contend that the money was embezzled by Bachchu Lal and 

that therefore his sons are not liable. JL realy upon 

Mahabir Prasad v Basdeo Singh, [1884] I. L. R., 6 AU., 234. 

Pareman Das v. Bhattu Mahton, [1897] I. L. R., 24 Cal., 672. 
I further submit that the promissory note cannot be sued 
upon, as the obvious consideration for it was the stifling of a 
criminal prosecution. A Hindu soncan be made liable to pay 
only such debts of his father as were not tainted with immorality. 
The findings of the lower Court do not negative the theory of 
the defendants. The father in this casę was in charge of certain 
money, and it has been found that there was a deficiency in his 
account. There is no reason, therefore, why the sons should be 

made lable. l 


' Tej Bahadur Sapru (with him Mohan Lal Nehru, for whom 
Iswar Saran), I submit the defendants themselves did not 
plead that their father had embezzled the money in question 
(para. 16 of the written statement), nor is there any finding that' 
he did embezzle any money. On the contrary,’ the finding is 
that there is no evidence to show that the money was used > 
the father for any immoral purposes. Besides, even assu f 
that the father did originally embezzle the money, stil n_ | 
obvious that he executed the Promissory Note to pay off the: 
money. There can be no question of immorality, when a person 
agrees to pay up what is due from him. Plaintiff is suing 
not to recover-the money embezzled by the father but the money 
admitted by him to be owing from him. I further submit that 
Jai Kumar is one of the executants of the Promissory Notes and 
it is not open to him to impeach the Promissory Note, in view of 
the findings of the lower Court. ‘There was good consideration 
for it, and he has failed to show that there was no consideration. 
As regards the question of stifling the criminal prosecution the 
rule is that where a criminal offence of a public nature involves 
damage to the injured person, that other person may in settle- - 
ment of his claim take a bond or security from him, and his civil 
remedy will not be barred, even though he may use very strong 
language in obtaining such bond or security. LI xrely on 
7 Keir v. Leeman, [1844] 72 R. R., 298, at p. 311. 
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- Flower v. Sadler, [1882] 10 Q. B. D., 572. 
Kessowji Tulsi Das v. Hurjivan Mulji, [1887] I. L. R., 11 Bom., 566. 


Surendro Nath Sen was heard in reply. 


The judgment of the court was délivered by . 
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STANLEY, C. J.—This appeal arises out of a suit brought by Stanley, O. J. 


the plaintiff to recover the amount due on foot of a Promissory 
Note of date, the 18th of March, 1904, executed by Bachchu Lal, 
now deceased, and his son, the defendant-appellant, Jai Kumar. 
The circumstances under which the note was given are as fol- 
lows :—Bachchu Lal was in the service of the plaintiff as assistant 
treasurer of the Bank of Bengal, the plaintiff being the treasurer. 
In addition to Government money he had in deposit with him 
from time to time money belonging to the plaintiff and also 
money belonging to the Bank, and he used to keep a receipt and 
disbursement account in respect of these moneys. It is alleged in 
the plaint that Bachchu Lal from time to time took money out of 
the amount so in deposit with him, to meet his own requirements, 
and sometimes entered his name as debtor in respect of the sums 
so taken and sometimes omitted to do so. On the 18th of 
March, 1904, a sum of Rs. 881-8-9 was due by him in respect of 
moneys so taken. Of this sum the plaintiff remitted a sum ‘of 
_ Rs. 31-8-9. This left a balance due of Rs. 850. It appears that 
m the 17th of March, 1904, Bachchu Lal was attacked with plague 
o which he succumbed on the 19th. The plaintiff on the 18th 
—'of March, 1904, required him to make good the sums which were 
owing by him but not finding it convenient to pay the amount 
he gave the Promissory Note wliich is the subject matter of the 
suit, his son, Jai Kumar, joining with him in executing it. There 
is no allegation in the plaint that Bachchu Lal embezzeld any 
money and in the defence filed by Jai Kumar and Sumer Chand, 
his brother, there is a statement that Bachchu Lal did not em- 
bezzle or appropriate any money, but they set up a defence to 
the effect that the Note was given to stifle the prosecution of 
Bachchu Lal and therefore was ae and could not form the 
basis of a suit. 


The court of first instance took this view of the situation and 
dismissed the plaintifs claim, but upon appeal to the learned 
Subordinate Judge, he overruled the decision of the lower court 
and gave a decree to the plaintiff for a sum of Rs. 830. He came 
to a distinct finding that the Note was not given for the purpose 
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of stifling a prosecution but thatit was given to. satisfy a legal 
liability under which Bachchu Lal lay to the plaintiff’ If the 
debt so contracted by Bachchu Lal was not a debt of an immoral 
nature, his sons, as pious Hindu sons, would be under an obliga- 
tion to satisfy it out of any ancestral property to which they may 
be entitled, but the allegation is that the debt was an illegal 
and immoral debt and a debt in respect of which a suit 
could not be maintained. We are of opinion that in view of 
the finding that the Promissory Note was given to satisfy 
a bona fide claim which the plaintiff had against Bachchu Lal 
and was not given to stifle a prosecution, it was a debt which - 
was binding upon Bachchu Lal and was not, in any way, of the 
nature of an immoral or illegal debt. It is difficult to see how . 
the giving by a Hindu debtor of security to his creditor for the 
payment of a just claim can, from any point of view, be regarded 
as an illegal or immoral debt for which his sons would not be 
liable. If authority were necessary upon this question we might 
refer to one or two cases decided in the courts in England and 
also in this country. In the case of Kejr v. Leeman(!), TINDALL, 
C. J., laid down the law as follows. “We have do doubt 
that in all offences which involve damages to an injured party 
for which he may maintain an action, it is competent for him, 
notwithstanding they are also of a public nature to compromise 
or settle his private damage in any way he may think fit.” In 
the case of Flower v. Sadler{*), it was held that in order to render 
illegal the receipt of securities by a creditor from his debto 
where the debt has been contracted under circumstances which 
might render the debtor liable to criminal proceedings, it is no 
enough to show that the debtor was thereby induced to abstain; 
from prosecuting. In that case Lord Coreripar, C. J., quoted D 
with approval the language of Tinpart, C. J., which we have _ 
quoted; and Corrox, L. J., in the course of his judgment 
observed :—“ It seems to me that there is a distinction between 
getting a security for a debt from the debtor himself and 
getting it from a third person who is under no obligation to the 
creditor. A threat to prosecute is not of itself illegal and the 
doctrine contended for does not apply where a just and bona fide 
debt actually exists, where there-is a good consideration for 
giving a security and where the transaction between the parties 
involves a civil lability as well as possibly a criminal act. In my 
opinion a threat to prosecute does not necessarily vitiate a 

(1) [1846] 72 R. R., 298 at p. 311. 

(2) [1882] 10 Q. B. D., 572. 
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subsequent agreement by the debtor to give security for a debt 
which he justly owes to his creditor.’ This is a clear and 
cogent statement of the law in England. In the case of Kessowji 
Tulsidass v; Hurjivan Mulji and another(?) it was held that “a man 
to whom a civil debt is due may take securities for that debt 
from his debtor, even though the debt arises out of a criminal 
offence and he threatens to prosecute for that offence provided 
he does not in consideration of such securities agree not to prose- 
cute ; and such an agreement will not be inferred from the creditor 
using a strong language. He must not, however, by stifling a 
prosecution obtain a guarrantee for his debt from third parties.” 
. For the foregoing reasons we think that the decision arrived 
at by the learned: Subordinate Judge.is not open to objection. 
We dismiss the appeal with costs including fees in this court 
on the higher scale. 

D, Arpeal dismissed, 


(1) [1887] I. L. R., 11 Bom., 566. 


Beammen Daaa m e aE 


ZAHARIA AND OTHERS 
VErsSuUsE 
GOPAL AND OTHERS.” 


Pre-emplion—Definite share in a Bhaiyachara village—Court-fee—Court 
Fees Act (VI of 1870) section 7, sub-section FV, clause (b)—Plaint fled 
intentionally in wrong Court—Return of plaint. 


In a bhaiyachara village certain plots of land amounting to half of a 
khata paying revenue to Government were sold. The plaintiff sued to 
pre-empt. 

Held that the property sold was a definite share in the estate paying 
revenue to Government and the Court-fee was payable under clause (b) 
of sub-section V of section 7 of the Court Fees Act. 

Held further that if a plaint is filed intentionally in a wrong court to 
give it jurisdiction, the court should return it to be presented to the 
proper court and should not dismiss the suit. 


Madho Das v. Ramji Pathak, I. L. R., 16 Al, 286 followed. ` 


‘SECOND APPEAL against the decree of Babu Ram Dhan Mukerji, 
Assistant Sessions Judge of Meerut, exercising the powers ofa 
Subordinate Judge, confirming a decree of Soti SEERE Lal, 
Munsif., 


c93. A, 1003 of 1904. 


511 


Ormin’ 


Apnena 


1908, 
Kin ent 
Jar KUYAR 


v. 
Gauri NATI. 


aa al 


Stanley, C. J. 


E anaia 


CNIL 
1908. 
Nery 


Alay 25. 


Banergi, J. 


A -eranen 


Banerji, J. 





HIGH COURT. [A. L. J. R. 


Suit for pre-emption, 


The facts of the case are as follows :—The plaintiff sued for 
possession by right of pre-emption of 24 shares, out of 4 shares, 
forming part of 5 shares entered in holding No. 22 in the khewat, 
measuring 46 bighas and 5 biswas together with all -appw- 


= tenances such as abadi, forest, etc., bearing a jama of Rs. 92. 


The sale purported to have been made for Rs. 2,000, but it was 
alleged that the actual consideration for the sale was Rs. 813. 
The claim was valued both for purposes of jurisdiction and for 
payment of Court-fee at that amount. The Munsif dismissed 
the suit holding that the value of the property sought to be 
pre-empted was not less than Rs. 2,000, that the plaint had been 
insufficiently stamped and, as such, it was invalid and could not 
be acted upon and that it could not be returned at that stage 
because ‘the period of limitation had expired. The lower 
appellate court confirmed the decree. 


Plaintiffs appealed. 
‘ Baldeo Ram Dave, for the appellants. 
Mohan Lal Nehru (for Motilal Nehru), for the respondents. 


The judgment of the court was delivered by . 

Banerdi, J.—The only question in this appeal, which arises 
out of a suit for pre-emption, is that of the amount of Court- 
fee payable on the plaint. The court of first instance held 
that Court-fee was payable according to the market, value of 
the property claimed, under section 7, sub-section (V), clause (d), 
of the Court Fees Act. That clause does not seem to me to be 
applicable. The plaintiffs claim, 24 shares out of 5 shares, 
forming hhewat No 22, measuring 46 bighas, 5 biswas and 
bearing a jama of Rs. 92, together with all appurtenaces, such 
as abadi, forest, ete. - It appears that the village is a Bhaya- 
chara village and that what the plaintiffs claim is a half share 
of the ‘khata No. 22, paying annual revenue to Government, 
the area of the khata being 56 bighas, 5 biswas. They thus 
claim a definite share of an estate paying revenue to Govern- 
ment, and therefore Court-fee was payable under clause (b), 
of sub-section (V) and not under clause (d), calculating the 
amount of Court-fee on five times the revenue, the amount of 
fee paid was sufficient, and no question arose as to the market 
value of the property. It is with reference to the market value 
that it has been held by the court below that the Munsif had 
no jurisdiction, On this point regard must be had to the 
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observations contained in the judgment of this court in Madho 


Das v. Ramji Pattak(?), If the court holds that the plaint. 


was filed ‘in a wrong court intentionally with a view to give 
jurisdiction toa court which had no jurisdiction to entertain 
the suit, the proper course would be not to dismiss the suit, but 
to return the plaint to be presented to the proper court. As 
the ground upon which the suit has been thrown out is unten- 
able, I allow the appeal, set aside the decree of the court 
below and remand the case to the court -of first instance under 
section 562’ of the Code of Civil Procedure, to be tried according 
. tolaw. The appellants will have their costs of this appeal, includ- 
ing fees on the higher scale. Other costs will follow the result. 


J. B. Lee Appeal allowed.. 
(1) [1804] I. L. R., 16 AH., 286. 





BACHCHI alias BACHIA 
versus 
BACHCHI. 
N.-W. P. Tenancy Act (11 of 1901), Local—ss. 8 and 22—teiiant at fixed 


rate—occupancy tenanti—transfer by deed—Suceession to such land— 
stater no heir. 


A tenant at fixed rate is a tenant described in section 8 of the Tenancy 
Act, and not a tenant who under a.contract with the zemindar holds at a 
fixed rate of rent. 

Hence where a zamindar transfers land under a deed to a tenant con- 
ferring on him the right to oceupy‘at a fixed rate of rent, the transferee 
becomes only an occupancy tonant and not a tenant at fixed rate às 
defined by section 8 of the Tenancy Act. 

The sister of such a transferree not being mentioned in the list of heirs 
given in section 22 of the Tenancy Act is not entitled to inherit. 

SECOND APPEAL against the decree of Rai Bahadur Lala Baij- 
nath, Officiating District Judge of Jaunpur, modifying a decree 
of Maulvi Shams-ud-din Khan, Munsif. 

Suit for possession. 

The facts of the case sufficiently appear from the judgment. of 
the court. 

Ruhmat-ul-lah for Ghulam Mujtaba), for the appellant. 

Sarat Chandra Chaudhri (for Satish Chandra Banerji), for the 
respondent. 

The judgment of the court was delivered by 

. BANERJI, J.—The plaintiff-respondent, who is the sister of one 
Bahadur Ali, claimed a share in his property by right of in 
heritance. The defendant-appellant is the widow of Bahadur Ali. 
Among the property claimed is a holding 17 bighas, 6 biswas 
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CiviL. and 10 dhurs in extent kwown as tho holding of Rang Lal. Itis 
1906. this holding to which alone the present appeal relates. The claim 
=— in regard to this holding was resisted on the ground that under 
ao section 22 of the Agra Tenancy Act the plaintif was not entitled 
$ v. to inherit a share init. The cowt below have disallowed this 
AOUCHI, 


objection and have decreed the claim. It is alleged that this 
Banerji, J, holding is that of a fixed rate tenant and is heritable in the 
ordinary way. It appears that the land in question was trans- 
ferred to Babadur Ali by a deed, dated 15th December, 1899, 
(registered on the 16th of that month) executed by Muhammad 
Bakhsh, the zamindar, and the deed provides that the rent of 
the land should not be enhanced and that Bahadur Ali is to 
have all the rights of a tenant at fixed rates. <A fixed rate tenant 
is a tenant of the description mentioned in section 8 of the 
Tenancy Act, that is, a person by whom land in a district or 
portion of a district which is permanently settled lias been held 
from the time of the permanent settlement at the same rates of 
rent. Itis clear that the zamindar by executing a deed in favour 
of the tenant could not-make him a fixed rate tenant within the 
meaning of section 8. He might confer on him the right to 
occupy the land at a fixed rate of rent, but that would only make 
him an occupancy tenant and not a fixed rate tenant within the 
meaning of the Act. A tenant at fixed rate referred to in section 
20 is a tenant described in section 8, and not a tenant who under 
a contract with the zamindar holds at a fixed rate of rent. 
Therefore, section 20 bas no application to the tenancy in ques- 
tion, and the devolution of such a tenancy after the death of the 
tenant must be in accordance with the provisions of section 22; 
In the list of heirs mentioned in that section the sister finds no, 
place. Therefore the plaintiff has no right to the property, } 
which is in controversy in this appeal and that property passed | 
to the appellant, the widow of the deceased, there keing no lineal ' 
descendants in the main line of descent. I may also observe 
that in the plaint the 17 bighas, 6 biswas, 10 dhurs of land in 
question are described as an occupancy holding. The court 
below was, therefore, wrong in decreeing the claim in regard to 
this property, and. this appeal must prevail. I accordingly 
allow the appeal with costs, and varying the decree of the courts 
below, dismiss the plaintiff’s claim in respect of the 17 bighas, 6 
biswas, 10 dhurs, of land, known as the holding of Rang Lal, 
with proportionate cosis in this court and in the court below, 
The costs of this court will include fees on the higher scale. 

Ji Bata Appeal allowed, 
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RANG LAL. 
versus 
KAMTA PRASAD ano ornens.? 


. Pre- emption—wajib-ul-arz—eonstruction—transfer of muaf and khalsa. 


The.wajib-ul-arz of a village rd that when a share in the khalsa 
land is sold the cosharers'in a certain order will have a right of. pre- 
emption and when muafi is sold to a stranger “the right of pre-emption 
shall arise as regards that transfer:” In a suit for pre-emption of a muafi 
share. Held that the condition as to! pre-emption in respect of the 
revenue-paying land governed the muaf land also, save that the co- 

. sharers in general had aright to preempt the muafi land, whereas in 
the case of khalsa land there was a gradation among the co-sharérs. 


SECOND APPEAL against the decree of L. Marshall, Esq., District 


Judge of Ghazipur, reversing a decree of Babu Manmohan Sanyal, 
Munsif of Rasra. i 


Suit for pre-emption. 


The facts are as follows :—Mahant Ram Sundar Jati mortgaged 
certain resumed muafi land to Kamta Prasad and others by way 
of a mortgage by conditional sale. Kamta Prasad and others 
. obtained a decree for foreclosure under section 86 of the 
Transfer of Property Act. An order absolute was passed on 
the 6th of December, 1902, and the decree-holders obtained 
possession of the mortgaged land. The said muafi land known 
as Chak Majharia is one of the seven mauzas of mahal Mohan 
Sarai. ‘The defendants-vendees, are co-sharers in mahal Sarwa 
and are strangers in mahal Mohan Sarai, and the plaintiff is a 
co-sharer -of mahal Mohan Sarai. The plaintiff brought this 
suit for pre-emption on the ground that under the terms of the 
wajib-ul-arz of mahal Mohan Sarai he had a preferential right 
of purchase. The defence inter alia was that the plaintiff had 
` no right of pre-emption after the order absolute and that, not 
being a co-sharer in the resumed muafi in mauza Chak Majharia, 
he had no preferential right. The court of first instance decreed 
the plaintiff's suit, but the lower appellate court reversed that 
decree. i 

08. A, No. 1325 of 1904. 
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Crit. _ Plaintiff appealed. 


1906. Sital Prasad Ghosh (for J. Simeon, with whom Govind Prasad), 
R a Ci for the appellants, submitted that the plaintiff sought to preempt 
0. under the provisions of chapter 3, paragraph 2 of the wajib-ul-arz 
SAUTA PRASAD which laid down a definite rule of pre-emption, in the case of 
sales of muafi lands, and that the learned District Judge was 
not justified in importing into that clause conditions as to pre- 
emption laid down in chapter 2, paragraph 13 of the wajib-ul-arz, 
which provided for cases of sales of ordinary khalsa lands. 
Under chapter 3, paragraph 2, all co-sharers stood on the same 
footing as against strangers; and there bing a definite rule of 
- pre-emption laid down in the wajib-ul-arz under this chapter, the 
Muhammadan law of pre-emption which would be applicable 
> only in cases where a right of pre-emption was given according 
to the usage of the country (wide I. L. R., 9 AU., 518) would not 
~ apply and the plaintiff was entitled to pre-empt as a co-sharer. 


Sundar Lal (with whom G. W. Dillon for C. Dillon), submitted 
that the words “‘shafee hamare” in chapter 3, paragraph 2 of the 
wajib-ul-arz, meant ‘aright.of pre-emption as it obtains among us’ 
(co-sharers), and that this right referred to the provisions as to 
pre-emption given in chapter 2, paragraph 13, under which 
plaintiff had no right to pre-empt after the passing of the order 
absolute for foreclosure (wide I. L. R., 20 AL, 103). Lf this 
view were not taken, the Muhamadan Law of pre-emption would / 
apply and plaintiffs suit was liable to be dismissed for non- A 
compliance with the requirements of that law. ` 

Sital Prasad Ghosh, for appellant, was heard in reply. 

The following judgment was delivered by 

Aikman, J. AIKMAN, J.—This appeal arises out of a suit brought by the 
p plaintiff who is appellant here, for possession of a certain share 
of resumed muafi land by enforcement of his right of pre-emp- 

tion. The court of first instance decreed the claim. On appeal 

the learned District Judge set aside the clecree and dismissed 

the suit. The plaintiff comes liere in second appeal. The suit 

was based on a custom of pre-emption as recorded in the 
wajib-ul-arz. Paragraph 13, chapter 2 of that document con- 

tains provisions as to pre-emption or pre-mortgage, when a 

share of the ordinary khalsa land is sold or mortgaged. Chap- 

ter 3, paragraph 2 contaius provisions to the effect that if any 

transfer of the resumed muafi land is made in favour of a 
stranger, the right of pre-emption of co-sharers shall arise as 

regards that transfer (basurat intikal arazi badast shakhe ghair 


baa, ea 
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ke, shafa hamara uspar aid hai.) The learned. District Judge 
has held that these words import that the condition as to pre- 
emption or pre-mortgage in respect of the revenue-paying land 
govern the muafi land also, save that the co-sharers in general 
havea right to pre-empt muafi land, whereas in the case of 
khalsa land there is a gradation among the co-sharers. In my 
opinion the view taken by the learned District Judge is right. 
I think the general word (intikal) and the words “shafa 
hamara” refer back to occasions of pre-emption set forth in 
the earlier clause. . 

If this view is not taken, there is nothing to indicate any special 
conditions for pre-emption and the whole of the Muhammadan Law 
must be imported. I do not think it is likely that Hindu 
co-sharors intended this. Assuming that the rules of the Muham- 
madan Law apply, the plaintiff does not show in his plaint that 
he has complied with the conditions necessary for the relief he 
asks for. If the view of the learned Judge as to the applicability 
of clause 13, chapter 2 is right, the plaintiffis out of ‘court 
inasmuch as he allowed an order for foreclosure to be made 
absolute, which according to the ruling of the Full Bench in Gaya 
Bharthi v. Lakhnath Rai), in construing a similar wajib-ul-arz 
has the effect of extinguishing his right. For the. foregoing 
reasons this appeal fails and I dismiss it with costs, including 
fees on the higher scale. 

J.B. L. nos Appeal dismissed. 


(1) [1897] L L. R., 20 AlL, 103. 





RAM CHAND 
VETEUS 
RAJ HANS AND OTHERSË, 


Transfer of Property Act (1V of 1882), section 92—Juriadiction of Civil 
Courts—lease by mortgagee—lease expires on redemption. 

When a mortgage is redeemed, a mortgagee is bound to retransfer the 
property free from the mortgage and all other incumbrances created by 
him, Where, therefore, he has transferred a portion of the mortgaged 
land under a lease, the lease comes to an end. when the mortgage is 
redeemed. d 

The relation of landlord and tenant does not exist between the 
mortgagor and the’ mortgagees’ lessee, and a suit to eject the mortgagees’ 
lesseo lies ina civil court. 


8S. A. No. 1164 of 1904. 
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SECOND APPEAL against the decree .of Babu Raj Nath Prasad, 
Subordinate Judge.of Agra; reversing a decree of Babu Baidya 
Nath Das, Munsif of Agra. | 


Suit for possession. . 


The material facts of the case and the ar guments appear from 
the judg gment of the court. 


| Lalit Mohan Baneri ji (for Satish Chandra Baner ji), for the 
appellant 


. Baldeo Ram Dave, for the respondents. 


The judgment of the court was delivered by 

AIKMAN, J.—The plaintiff mortgaged with possession to the res- 
pondents, Chattar Singh and Hakim Singh, his zemindari with the 
sir lands. In 1902, he brought a suit against the mortgagees for 
redemption, and on 25th July, 1902, he got a decree and redeemed. 
the property. Under the provision of section 92 of the Transfer 
of Property Act, the mortgagees were bound to re-trausfer the 
property to the plaintiff free not only from the mortgage but 
also from all incumbrances created by them. Jn the redemption 
suit the court of first instance ordered by its decree ‘that the 
mortgagees were to take steps in the reveiiue court to eject the - 
tenants, whom they had let into possession, that, if they failed 
to do so, the mortgagor would be at liberty to eject them, 
recovering the costs of the proceedings from the mortgagees.- 
On appeal this part of the decree was set aside, the Judge of the 
appellate court remarking, “if the pattah, i.e. lease, is valid 
after the redemption, it remains valid ; if it ceases with redemp- 
tion, the insertion of the condition is unnecessary. The parties 
should be left to their remedy in the manner authorised by law 
and the court cannot give them any advice about it”. The. 
mortgagor then applied to the revenue court to have the plots 
recorded in his name as sir. ‘The lower appellate court says that 
in this application “ unfortunately though rightly” (apparently the 
learned Subordinate Judge meant to say wrongly) he failed. The 
plaintiff then brought the suit out of which this appeal arises 
asking for the ejectment of tenants, whom the mortgagees had 
let into possession. He also prayed for a declaration that the 
land was his six, The suit was brought in the Munsif’s court. 
The latter prayer was one which a civil court could not grant. 
The Munsif, however, decreed the plaintifs claim. On appeal 
by the tenants the learned Subordinate Judge has thrown out 
the suit on the ground that the plaintiff should seek his remedy 
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in thé revenue court.. The plaintiff comes here in second 
appeal. Jn iny opinion that portion-of the plaintiff's claim by 
which he asked for the ejectment of the tenants, whom his 
mortgagees had let into possession, was cognizable by the civil 
court. There was no relation of land-holder and tenant between 
the plaintiff and the mortgagee’s lessees, The lessees’ right to 
hold possession of the land came to an end with the mortgage. 
The mortgage having been redeemed, the lessors’ rights were 
determined and the plaintiff was entitled to possession of the 
land in suit. It is, of course, conceivable that during the term of 
the mortgage a right of occupancy might have been acquired by 
lapse of time, in which case the tenants would have been entitled 
to retain possession of the land ; but that’ has not happened in 
the present case.as it is found that up to 1893 the land-in 


dispute was recorded as plaintiff's sir and this suit was instituted 


in November, 1903. I am of opinion for the reasons given above 
that the plaintif was entitled to.a decree against the respondents, 
Raj Hans-and Deo Hans, for possession of the four fields claimed. 
I set aside the decree uf the lower appellate court and modify the 
decree of the court of first instance by striking out so much of 
it, as declared the land to be the plaintiff's si, I pass a decreo 
in plaintiffs favour. for possession of the fields claimed by hun. 
As the plaintiff has substantially succeeded, he will have his 
- costs here and the court below. 

a ie O i Appeal allowed. 


Ca 





AULIA BIBI AND OTHERS 
` METSUB 


ALA-UD-DIN AND OTHERS.” 


Muhammadan Law—Will not rimedi in writing— Signature or mark of 
testator not proved—Will good if prepared in accordance with instructions. 


According to the Muhammadan Law, a will may be made either ver- 
-bally or in writing and no special form or solemnity for making or attesting 
a will is prescribed. Itis sufficient if a will can be proved to have been 
really and truly the will of the testator. 

It was found by the District Judge that the will in question was pre- 
pared in accordance with the instructions of the testatrix, that it did 
embody her instructions, but that it was not proved that the mark alleged 
to be her was really hers, 

- Held that the-will was a good and operative will. 

‘A will prepared in accordance with the instructions of a testator and to 

. which he expressed approval believing that his instructions were carried 
out would be valid if the will did embody the instractions. Parker v. 
Pelee L. R., 8 P. D., 171 and Perera y. Perera, A. C., 354 referred to, 

-2 F, A, F. O. No. 117 of 19085, 
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CIL ,  Finsr Appear from the order of W. J. D. Burxitr, Esq, 
1908, Officiating District Judge of Allahabad, reversing a decree of 
=~ Pandit Raj Nath Sahib, Subordinate Judge of Allababad. 


- Avra Bint i , 
v. Suit for possession. 
ÅLA-UD-DIN. 
The facts are as follows :— 





One Musammat Badr-un-nisa, aged about seventy years, was 
the owner of certain zamindari shares. A few days before her 
death she sent for a Vakil and gave him directions to prepare a 
will on her behalf. A draft will was prepared by the said Vakil 
in accordance with the directions given by the lady. A fair 
copy of the draft was sent to the Jady, and then the pleader saw 
her when she told him, ‘I shall sign the will relying on your 
faith.’ She died the next day. The plaintiffs who were the - 
sons of a daughter and were the principal legatees brought a 
suit for possession under the will which when produced in court 
bore a mark which was said to be that of the testatrix. The 
defendants were the widow and daughters of a predeceased son, 
and pleaded that the will was a forgery, and that the lady did 
not possess disposing mind. The plaintiffs, who are the legatees 
under the will, instituted a suit against the defendants. The 
court of first instance dismissed the suit. The lower appellate 
court remanded the suit for trial on the merits. 


Defendants appealed. L 


Satish Chandra Banerji (for J. N. Chaudri), for the appel- 
lant. 


It having been found that the will was not signed by the 
testatrix, no will has been proved. The plaintiffs, who base their 
title on the said will, have no right to maintain the suit. The 
cases relied by the learned District Judge have no application 
to the present case, inasmuch as in those cases the wills were 
proved to have been duly executed and signed by the testator 
himself or his authority, whereas in the present case the will 
is not signed either by the testatrix or by any one on her behalf. 


Sundar Lal (with him Tej Bahadur Saprw), for the respondents. 


The finding of the lower appellate court is that the testatrx, 
while she was in her senses and competent to make a will, 
expressed her wishes to a Vakil and that the said Vakil prepared 
the will in accordance with the instructions given by her and 
so itis a valid will. Under the Muhammadan Law it is not’ 
necessary that a valid will should be made only in writing. 
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An oral will is as good as a written will. All that is necessary to 
prove is that the will set up does really represent the, testator’s 
wishes and intenticns. There being aclear finding in this 
case, the.will is a valid will. No doubt in the cases relied on 
by the learned District Judge the wills had been duly sigued, 
but in those cases it was necessary under the law applicable 
thereto that wills should be duly executed and signed whereas 
there is no law in India requiring that a will should be signed. 
Lhe point common to those cases and the present case is that 
the will in every case was found to have been prepared in accor- 
dance with and to faithfully represent the instructions of the 
testator. 


Satish Chandra Banerji, was heard in reply. 
‘The judgment of the Court was delivered by 


STANLEY, C. J.—This is an appeal from an order of the District 
Judge of Allahabad reversing a finding of the Subordinate Judge 
that an alleged will of a Muhammadan lady, one Musammat 
Badr-un-nissa, was not executed by her or any one on her behalf 
nor had she any knowledge of the will or of its contents. The 
plaintiffs are sons of the daughters of Musammat Bad?r-un-nissa 
and claimed her property as legattees under her will. The 
defendants are the widow and daughters of a predeceased son 
and they deny the validity of the will. 

In their plaint the plaintiffs alleged that on the 23rd of Novem- 
ber, 1902, Musammat Badr-un-nissa disposed of by will to the 
plaintiffs one third of her property and died on the succeeding 
day. The defendants in their written statement set up the case 
that Musammat Badr-un-nissa was at the time of her death an 
old lady of about 70 years and very weak and infirm and that 
on the date the alleged will was executed was not competent to 
make a will. They also denied that she ever executed the 
alleged will-or that it was read out or explained to her or that 
she understood its meaning. 

The following issues amongst others were framed upon the 
pleadings, namely, whether or not Musammat Badz-un-nissa 
executed the will in dispute, and.if so whether or not she kuew 
its contents, and executed it whilst in possession of her senses, 
The learned Subordinate Judge reviewed the evidence at consi- 


derable length and came to the conclusion that ‘ Musummat ` 


Badr-un-nissa did neither get this will, dated the 23rd of Novem- 
ber, 1902, written nor had she any personal knowledge of the 
contents thereof, nor did the said Musammat in her senses instruct 
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Civi, any person às `tọ the formal execution and completion of this 

1908. will, nor did the Musammat affix her mark to it.” 

S On appeal the learned District Judge reversed this decision 
iiss Bist but he held that it “was not proved that the testatrix. signed 


Au-up-pix. the will herself and it is not alleged that any body else signed’ 
Stanley. œ, J| TOY her.” In the course of his judgment he observed that evid- 
tanley, C. d. f 
dence had been produced to prove that the will was actually 
signed but that in view of the class of witnesses produced to 
prove this and the serious conflict in their evidence and also of 
the mark which Bady-un-nissa is alleged to have made which is 
strong and clear and firm and not at all such as an old woman, 
who was suffering from fever aud was practically at the point 
of death, could possibly make, that the plaintiffs had entirely 
failed to prove that Badr-un-nissa herself signed the will. He 
' held however that Badr-un-nissa had a disposing mind when 
she gave final instructions to Mr. Rabmat-ul-lah, a Vakil, for 
the preparation of her will and -that these instructions were 
embodied in-the will and that this will was accepted by Badr- 
un-nissa relying on, Rahmat-ul-lah’s having faithfully carried 
out her instructions and that the will was therefore legally 
valid. 
The learned District Judge relied upon the authority of the 
decisions in the case of Parker v. Felgate(?) and Perera ~v. 
Perera{*). In the first mentioned case it was held that ifa testa- 
trix has given instructions for. her will and it.is prepared in 
accordance with them the will will be valid, though at the time of 
execution the testatrix merely recollected that she had given those 
instructions but believed that the will which she was executing 
was in accordance with them. This decision was approved of in 
the case of Perera v. Perera. In both these cases the wills were 
duly executed, in the first by a party on behalf of the testator by 
her direction and in the other by the testator himself. In neither 
case would the will have been valid ifit had not been signed. 
In England since thé Wills Act no will is valid unless it is signed 
by the testator or by some person in his presence and by his 
direction. In the case of Perera v. Perera the law of Ceylon 
was applicable and there also the law requires that a testator’s 
signature shall be made or acknowledged in the presence of 
witnesses. Before the Wills Act in England, a will reduced 
into writing during the life-time and by the direction of a testator _ 
was sufficient for the disposition of personal estate though it had. 


(1) [1883] L. R., 8 P. D., 171. 
(2) [1901] A. ©., 354. : 
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not been signed and was never actually seen by the testator. 
Allen v. Manning(*) and Re Taylor(*) and the cases to whicli we 
have referred are useful as showing that a will prepared in 
accordance with the instructions of a testator and to which he 
‘expressed approval believing that his instructions were carried 
out would be valid if the will did embody the instructions. Now 
according to the Muhammadan Law, a will may be made either 
verbally or in writing and no special form or solemnity for making 
or attesting a will-is prescribed. It is sufficient if a will can 
be proved to have been really and truly the will of the testator. 

The learned District Judge has found that although the will 
in this case is not proved to have been signed by the testator 
or-any one on lier behalf, yet the document does represent her 
real will and he has found that she was competent at the time to 
make a will. It has been argued before us that this being the 
case the finding that the will was not signed is immaterial. We 
think that in view of the Muhammadan Law there is force in this 
contention. The will was found by the lower appellate court to 
be the genuine last will of the testatrix and was made at a time 
when she was competent to make a wul. These findings are 
binding upon us in second appeal and in view of them the appeal 
cannot be supported. We dismiss the appeal but having regard 
to the fact that the respondents set up the case that the will 
was executed by the testatrix and entirely failed to prove this 
we allow no costs of this appeal. ` . 

LB LO - Appeal dismissed, 
(1) 2 Add. 400: 
(2) 1 Hag. 641. 
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Compoundable offence—eonviclion set aside on appeal—Liberty to com pound 
when retrial ordered—No sanction of court necessary. 


-Where the accused is charged with an offence which is compoundable, 
and is convicted by the Magistrate, but on appeal the conviction is set 
aside and a retrial ordered ` 

Held that it is open to the complainant and the accused to compound 
the case, in the same manner in which à case may be compounded before 
conviction by the Magistrate. 


Held further, that it was not necessary in this case, to apply to the court 
for permission to compound. i . 


® Cr, Ref. 240 of 19067 ` 
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CRIMINAL REFERENOE by E. Rogers, Esq., District Magistrate of 
Shahjahanpur, through the Sessions Judge of Shahjahanpur, 
recommending that the order passed by Lieutenant C. G. Rans- 


ford, Cantonment Magistrate of Shahj ahanpur, refusing leave 


to compound, be set aside. 
The material facts appear from the judgment. 
Officiating Assistant Government Advocate (R. Malcomson), for 
the applicant. 
The opposite party not represented, 
The judgment of the court was delivered by 
Riowarps, J.—The facts connected with this reference appear 
as follows:—-One Musammat 'Umrai charged one Musammat 


Makbulan and others with an offence under section 323 of Indian 
Penal Code. This trial resulted in the conviction by the Magis- 


_ trate of all the accused. There was an appeal and the convic- 


tions were set aside and the case_sent back for retrial. There 
was then an application for transfer to the High Court, which 
became unnecessary to press inasmuch as the Magistrate from 
whom the case was to be transferred left the District. ‘The next 
step was an application by Musammat Umvrai for leave to com- 
pound the case. The Magistrate thought that having regard to 
the fact that there had already been a conviction and appeal and 
that Musammat Umyrai had been induced by influence and flat- 


tery to compound the case, he ought not to allow the settle- 


ment. However, there never was a committal of the accused and 
the conviction having been set aside it would appear that the 
parties were entitled to compound the offence without the leave 
of the court and accordingly it was unnecessary for Musammat 
Umrai to make the application for leave. When the case, 
therefore, comes again before the Magistrate, if the parties show 
the Magistrate that they have compounded the case he should 
proceed no further, but make the usual order that would be 
made in a case in which there has been no commital for trial, no 
conviction, no appeal pending and the case is a compoundable 
one. In so far as it is necessary to set aside the order of the 
Magistrate refusing to allow the settlement of the case it is set 
aside. 
Let the record be returned. . 
Order set aside, 
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Limitation Act (XV of 1877), section 19 —conditional acknowledgment QCOBLE. 
- ` of liability. SIR ÅRTIUR 
i Fo E 46 ae WILSON. 
Under section 19 of the Indian Limitation Act (AV of 1877) an gin ALFRED 
unqualified admission of a debt and an admission qualified by.a condition WILES. 


which is fulfilled stand precisely upon the same footing. Hence an —-— 
acknowledgment of liability, if the balance on an investigation should 

turn ont to be against the person making the acknowledgment is suffi- 

cient, where tho other conditions referred to by section 19 are fullfilled. 


In re River Sleamer Company, Mitchell's claim, 6 Ch. App., 822, 828 
followed. Prance v. Sympson: 1 Kay, 678, Banner v, Berridge L. R., 
18 Ch. D. 254 and Sitay; yya v. Rangareddi and others, I. L. R., 10 Mad., 
259 referred to. 
APPEAL from the Court of the Judicial Commissioner of the 
Central Provinces. 


The judgment of their Lordships was delivered by 
Sin Arren Wiris.—One Motiram, of whom the appellant Alfred 
se Sapa ; : Wills. 

(the plaintiff in the action) is the adopted son, and one Itupchand, P 
the respondent and the defendant in the action, were mahajans 
or money dealers, both residents of Burhanpur in the Central 
Provinces. They had regular dealings with one another from 
2lst July, 1895, to 12th May, 1898, and at the close of these 
dealings the respondent owed Motiram Rs. 5,841-9-1 on account 
of principal, and Rs. 2,801-2-0 on account of interest. No 
question has been raised as to the correctness of these amounts 
if the action be maintainable. 

The present suit was brought on Oth E R 1901, to 
recover these amounts. There is no question that they were 
due. The respondent admitted in his pleading that they were 
so, and the only defence is that the action was barred by the 
lapse of time. 

Motiram died on the 6th October, 1898, leaving a will by which 
the respondent and four other persons were appointed trustees 
to administer the estato. Three of them, of whom the respondent 
was one, applied for probate. The application was opposed by 
the otber tivo and by Kisandas, the natural father of the 
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the reply, signed by the respondeut and others, is set out, and 
from it there can be no doubt that amongst the objections was 
one on the ground that the respondent owed money to the estate. 
Paragraph 3 is as follows: “The applicant, Rupchand Nanabhai, 
is a big mahajan of Burhanpur, paying Rs. 106 as income tax. 
For tho last five years he had open and cwrrent accounts with 
the deceased. The alleged indebtedness does not affect his 
right to apply for. probate.” This document is dated 28th 
September, 1899. 

The application for probate failed on the ground that the 
applicants were not legally appointed executors. 

There was no application for letters of administration, but in 
1901, Kisandas applied: for a certificate of guardianship, an 
application which was opposed by the widow, and in the result 
Itanchordas, one of Motiram’s head agents, was appointed interim 
receiver of the estate until the question of -a certificate of 
guardianship was disposed of. 

Ranchordas, as next friend of the infant plaintiff, instituted the 
present suit, and on the 4th December, 1901, Kisandas, having 
obtained the certificate of guardianship, was substituted for 
him. 

A question has been raised as to whether the dealings between 
the respondent and Motiram were mutual as well as open and 
current, and involved reciprocal demands between the parties 
so as to make Article 85 of the Indian Timitation Act (No. 
XV of 1877), schedule II, applicable. The dealings were 
certainly not the ordinary ones of banker and customer, but 
rather in the nature of mutual accommodation, but the view 
which their Lordships take makes it unnecessary to consider this 
question, and for the purposes of this case the controversy may 
be treated as if the sum due to Motiram was a simple debt or 
series of debts none of which were incurred before 28th Septem- 
ber, 1896, since as late asthe 24th January, 1897, Motiram, as 
appears by the swnmary of accounts appended to the judgment 
of the Civil Judge (the Court of First Instance), bad drawn , 
against the respondent far more than the respondent had drawn 
against him. 

The last item against the respondent in account between them, 
is dated 12th May, 1898, and the indebtedness for principal 
must therefore have been incwred between 24th January, 1897, 
and 12th May, 1898, and the periods of limitation applicable to 
the several components of the total demand for principal would 
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expire at various dates between 24th J anuary, 1900, and 12th Privy Cooncrt. 


May, 1901. And in the absence of a sufficient acknowledgment 1908, 
before such periods had arrived, the debts would be barred. = 
An acknowledgment according to the Indian Act must be ee 
signed by the party to be affected by it, and the only.document n SETH 
UPCHAND. 


which can be relied upon as an acknowledgment signed by the 
‘respondent is the statement filed by the respondent in the pro- Sir Alfred 
ceedings touching the application for probate, the material part ee 
of which has been already set out, but which it is convenient 
here to repeat. “For the last five years he” (the respondent) 
“had open and current accounts with the deceased.” There 
can be no doubt that the five years spoken of are the five years 
before the death of Motiram, 2.¢.; before 6th October, 1898. On 
that date the whole of the indebtedness other than interest had 
been incurred, there having been no dealings since 12th May, 
1898. There is therefore a clear admission that there were open 
and current accounts between the parties at the death of Moti- 
ram. The legal consequence would be that at that date either 
of them had aright as against the other to an account. It follows 
equally that whoever on the account should be shown to be the 
-debtor to the other, was bound to pay his debt to the other, and 
it appears to their Lordships that the inevitable deduction from 
this admission is that the respondent acknowledged his liability 
to pay his debt to Motiram or his representative, if the balance 
should be ascertained to be against him. 

The question is, whether this is sufficient by the Indian law to 
take the case out of the statute. 

Tt has been already pointed out that the acknowledgment was 
= made before the statutory period had run out. Thus one re- 

quisite of section 19 is complied with. The necessity of signature 
by the party to be charged is also complied with. The acknow- 
ledgment is not addressed to the person entitled, but according 
to the “ explanation” given in section 19 this is not necessary. 
We have therefore the bare question of whether an acknowledg- 
ment of liability, if the balance on investigation should turn 
out to be against the person making the acknowledgment, is 
sufficient. 
_ Their Lordships can see no reason for drawing any distinction 
in this respect between the English and the Indian law. The 
question is whether a given state of circumstances falls within 
the natural meaning of a word which ig not a word of art, but 
an ordinary word of the English language, and this question js 
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clear of any extraneous complications imposed by the statute law 
of either England or India. 

In a case of very great weight, the authority of which has 
never been called in question, Lord Justice MeLLIsn laid it 
down that an acknowledgment to take the case out of the 
Statute of Limitations, must be either one from which an 
absolute promise to pay can be inferred, or, secondly, an’ 
unconditional promise to pay the specific debt, or, thirdly, there 
must be a conditional promise to pay the debt, and evidence 
that the condition has. been performed.(?) An unconditional 
acknowledgment has always been held to imply a promise 
to pay, because that is the natural inference if nothing is said 
to the contrary. It is what every honest man would mean to do. 
There can be no reason for giving a different meaning to an 
acknowledgment that there is a right to have the accounts set- 
tled, and no qualification of the natural inference that whoever is 
the creditor shall be paid when the condition is performed by 
the ascertainment of a balance in favour of the claimant. It is 
a case of the third proposition of Lord Justice MELLISH, a condi- 
tional promise to pay and the condition performed. 

There was, therefore, on the 28th September, 1899, a sufficient 
acknowledgment to give a new period of limitation from the 
date of the acknowledgment, viz., 28th September, 1899, and p 
present suit having been commenced on 5th September, 1901, 
within any period of limitation that can be applicable. 

The acknowledgment to which attention has been directed is 
followed in the same paragraph by the following sentence: 
“The alleged indebtedness does not affect his” (the respon- 
dent’s) “right “to apply for probate.” Stress was laid by the 
Civil Judge upon the word “ alleged.” He was of opinion that 
the word “had” in the sentence “ for the last five years he had 
open and current accounts with the deceased” and the word 
“alleged” were fatal to the validity of the acknowledg- 
ment. Their Lordships cannot share this opinion. The first 
sentence shows that there were open accounts at the death of 
Motiram. If nothing further is alleged, the natural presumption 
is that they continued unsettled at the time the statement was 
made. The sentence which follows is perfectly consistent with 
this admission. The meaning is “even if there is a balance 


against the respondent that does not disqualify, him from ful- 


filling the duties of an executor,” and it has been pointed out . 


(1) -In re River Steamer Company ; Mitehell’s Claim, [1871] L. Rọ 6 Ch. 
App, 822, 828. - 
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the condition that an adverse balance really exists, and the con- 1906. 

dition is fulfilled in fact. . ae 
The judgment in the Divisional Judge’s Court is also against SEDEN 

the acknowledgment. The only reason given is that it would Seri 


: 7 * + * AN i 
require a considerable stretch of the imagination to place upon NUPCHAND 


it the meaning that there was a right to have tle account taken, Sir Alfred 
thereby implying a promise to pay. It has not, however, been Wills. 
argued that there was a promise to pay in any event, and the 

‘ learned Judge does not seem to have considered the meaning, 
which appears to their Lordships to be the natural one, that the 
words import an admission of lability if the balance should 
prove to be against the respondent coupled with the fulfilment 
of that condition—a state of things which in all reason and 
sound sense places the acknowledgment upon the same footing 
as an acknowledgment unconditional in the first instance, from 
which, in English law, a promise to pay has always been infer- 
red. ‘The Indian Limitation Act, section 19, however, says _ 
nothing about a promise to pay and requires only a definite 
admission of liability, as to which there can be no reason for 
departing from the English principle that an unqualified ad- 
mission and an admission qualified by a condition which is ful- 
filled stand upon precisely the same footing. 

The view taken by the Judicial Commissioner is again one 
with which their Lordships are unable to agree. 

He refers to a case of Sitajya v. Rangareddi and others(?), in 
which it was held that an acknowledgment of the plaintiff's right 
to have accounts taken and of the defendant’s liability to pay any 
balance (if such there should be) against him was held to satisfy 
section 19 of the Limitation Act. But this decision appeared to -~ 
him to be either erroneous or inapplicable because it is based upon 
two English cases, Prance v. Sympson(*) and Banner v. Berridge(?) 
in which similar acknowledgments were held to satisfy the 
English law upon the subject, the acknowledgment in Prance v. 
Sympson being undistinguishable from that relied wpon in the. 
present case. He goes on to give as his reason for considering 
that the English cases do not apply in the present case the fact 
that the English law requires words from which a promise to 
pay may be inferred, whereas Indian Act requires words from 
which an admission of liability may be inferred. But in English 


(1) [1887] I. L. R., 10 Mad., 259. 
(2) 1 Kay, 678. . 
(3) [1881] L, R., 18 Ch. D., 254, 








530 PRIVY COUNCIL, lA. L. J. R. 


Privy Covnom. Jaw it is the acknowledgment of liability which is the ground 
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19086. upon which a promise to pay is inferred, so that the requirements 
S of English law aro, if anything, more, and not less, stringent 
MANIRAM 4 : 
than those of Indian law, which seems to be a bad reason for 
Sern holding that the English cases have no application to the present 


Ruromaxd. inquiry, The learned Judicial Commissioner further agrees 
Sir Alfred with the Civil Judge in holding that the expression “ alleged 
heheh indebtedness” isa stumbling block in tho way of the appellant, 
a view upon which their Lordships have already expressed their 

opinion. . 

In the opinion of their Lordships therefore the acknowledgment 
of the 28th September, 1899, is sufficient to prevent the claim 
of the appellant from being barred by the Limitation Act. It 
is therefore unnecessary to discuss the other grounds upon which 
the appellant has relied. Their Lordships would notice only 
one point in connection with them. The appellant contended 
that the respondent, whether appointed executor by the will 
or not, had intermeddled with the property of the deceased, 
and was at all events executor de son tort, and therefore not 
entitled to the benefit of the Limitation Act. The respondent 
has in this suit admitted in the most definite manner that he did 
so. In spite of this admission each of the three Courts below 
has held that he did not, and the respondont’s counsel claimed 
that this was a decision of a matter of fact, and that however 
erroneous it might be, it would be contrary to the practice of 
the Judicial Committee to entertain the question of its reversal. 
A careful perusal of the judgments, however, makes it perfectly 
clear that the only reason for the view taken by the Courts 
below was that they thought the respondents had not been duly 

` appointed executor, and therefore could not have intermeddled 
with the estate so as to make himself responsible as executor. 
Their decision was therefore really one of law, and not of fact, 
and is open to reconsideration. 

Their Lordships will humbly advise His Majesty that the 
judgments appealed against be reversed, and judgment entered 
for the appellant for the principal claimed, with interest at the 
rate of 7 annas 9 pie per cent. per mensem to date of suit, and 
thereafter at the rate of 6 per cent. per annum till payment, and 
that the respondent be ordered to pay the cost of the appellant 
in each of the Courts below. The respondent will also pay the 
_costs of this appeal. 





Appeal allowed—Decree reversed, 
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KUNJ BEHARI AND orners Civit. 
Versus 1906. 
Sey 
BALDEO RAI AND OTHERS.” June 9. 
Mortgage—Foreclosure under Regulation 17 of 1806—extinction of mort- Banens, J. 
gagor’s right. eins 


When a mortgagor, after proceedings for foreclosure had been taken 
against him under Regulation 17 of 1806 and after the expiry of the year 
of grace, again mortgaged the property, he could mortgage only his ex- 
proprictary rights. If the mortgagor who cultivated the land as tenant 
of the second mortgagee, is ejected by the first mortgagee who had fore- 
closed the mortgage, the second mortgage comes to an end, although the 
second mortgageo was not a party to the foreclosure decree. 


SECOND APPEAL against the decree of L. Marshall, Esq., 
District Judge of Ghazipur, confirming a decree of Munshi 
Chandi Prasad, Munsif. 


Suit for possession of land. 
The facts of the case are as follows :— 


Dhonda Rai and others mortgaged their zemindari by way 
of conditional sale to the defendants in 1869 and 1876. On 
13th July, 1877, the mortgagees applied for foreclosure. On 
12th July, 1878, a petition of compromise was filed in the 
foreclosure proceedings by which the mortgagors agreed to give 
up a portion of the mortgaged property on certain conditions. 
Those conditions not having been fulfilled, the mortgagees 
obtained a decree for foreclosure in 1880 and became absolute 
owners. In December, 1878, the mortgagors had made a second 
mortgage of their rights in the sir land. These mortgagees 
were not made parties to the foreclosure suit of 1880. The 
mortgagors remained in possession and used to pay rent to the 
mortgagees. They were ejected for non-payment of rent. ‘The 
second mortgagees thereupon brought this suit for declaration 
of their right and possession. 


- 


The Courts below dismissed the suit. 


Plaintiffs appealed. 


Govind Prasad, for the appellants, submitted that tle plaintiffs 
not being parties to the suit in which the decree for foreclosure 
was passed, that decree was not binding on them and they were 
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entitled to continue in possession under their usufructuary 
mortgage. 


Sital Prasad Ghosh, for respondents, submitted that the mort- 
gage in plaintifs favour having been made alter the expiry 
of the year of grace allowed by Regulation 17 of 1806, the 
fact that they were not impleaded in the foreclosure suit: was 


of no consequence—as their mortgagors’ right to redeem had 


already been extinguished at the date of the mortgage 
to them. Upon the mortgagors losing their zemindari rights, the 
mortgage of six lands attached to then ex-proprietary holding ; 
and if the plaintiffs desired to maintain their possession of the 
ex-proprietary holding, they should have satisfied the decree for 
arrears of rent passed in respect of that holding and not having 
done so, they were not entitled-to continue in possession, aud 
their suit was rightly dismissed by the lower appellate Court. 


Govind Prasad, for the appellants, was heard in reply. 


‘The following judgment was delivered by 

Bangers, J.—The facts of this case are these :—Dhondha Rai 
and others made two mortgages of thei zemindari rights by 
way of conditional sale to the defendants by two deeds, dated 
respectively the 28rd August, 1869, and the 16th December, 1876. 
On the 13th July, 1877, an application was made by the mort- ` 
gagees under Regulation 17 of 1806 for foreclosure proceedings. 
Notice was issued as required by the Regulation and proceedings 
were drawn up on the 2nd of October, 1877, declaring the fact of 
the issue and service of notice. After the service of notice and 
expiry of the year of grace the same mortgagors made a 
usufructuary mortgage-of the lands in suit, which were their 
sir lands in favour of the plaintifs on the 20th of December, 
1878. - A petition of compromise was filed in the foreclosure 
proceedings by the mortgagors and the first mortgagees on 
the 12th of July, 1878, by which the latter agreed to give 
up a portion of the mortgaged property upon certain con- 
ditions. Those conditions not having been fulfiHed, they 
brought a suit for foreclosure and obtained a decree on the 
2nd of September, 1880. By this decree they became absolute 
owners of the village of Rajapw, ing Which the lands in ~ 
suit are situate. After thus foreclosure decree the mortgagors 
became by operation of law ex-proprietary tenants of the sir 
land in question. The defendants got rent assessed on these 
lands by the Revenue Court, and the rent so assessed having 
fallen into arrears, they sued the imortgagors and obtained 
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a decree on the 18th of February, 1903. As the decree was Civin. 
„not satisfied they took out ejectment proceedings and obtained 1906. 
formal possession. Thereupon the present suit was brought ~ 


by the plaintiff for maintenance of their possession and in Kong Britany 


the alternative for recovery of possession. They did not deny Bitar Rat. 
the facts set forth above, but on the contrary practically admitted — ; 
them in their plaint. They assert, however, that as they were 
not parties to the suit for foreclosure in which the decree of the 
2nd of September, 1880, was passed, that decision is not binding 
on them and that consequently they are entitled to remain in 
possession uncer the usufructuary mortgage made in their favour. 
The Court of first instance dismissed their claim and the 
decree of that Court has been affirmed by the lower appellate 
Court. It is not necessary for the purposes of this appeal to outer 
into the reasons for the decisions of the Cowt below. It is clear 
upon the facts, as stated above, that the plaintiffs have ceased 
to have any right under their mortgage. After the issue of the 
notice of the foreclosure and the service of such notice under 
Regulation 17 of 1806 and after the expiry of the year of grace 
allowed by that Regulation, the right of the mortgagors or their 
representatives entitled to redeem the conditional sale became 
extinct. As this happened before the mortgage in favour of the 
plaintiffs was made, the fact that the present plaintiffs were not 
made parties to: the suit brought by the defendants for fore- 
closure did not prejudicially affect them. It is not stated on 
their behalf that notice of foreclosure was not duly served as 
required by the Regulation or that there was any irregularity 
in the foreclosure proceedings by reason of which those proceed- 
ings are invalid or -infructuous. Their omission from the 
array of parties in the foreclosure suit was therefore immaterial, 
as upon the expiry of the year of grace their right to redeem, 
if they had any, had become extinct. The effect of the fore- 
closure decree was to vest in the conditional vencees the proprie- 
tary tights to the si lands mortgaged to the plaintiffs, and the 
only right which the plaintiffs acquired in respect of the sir 
lands was that of usufructuary mortgagees of the ex-proprietary 
holding. As such mortgagees, they were bound to protect the 
ex-proprietary holding, and if they did not doso and the ex-pro- 
‘prietary holding came to an end, their mortgage also terminated 
- with the determination of the tenancy. In the present case the 
ex-proprietary tenancy was determined by ejectment of the 
-mortgagors. It is not asserted that there was any collusion 
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between the defendants and the mortgagors in the ejectment 
proceedings; so that we must assume that those proceedings 


‘were taken legally and honestly in due course of law. As the 


eflect of those proceedings was to determine the ex-propriectary 
rights of the mortgagors, the plaintiffs’ rights also came to an 
end, and the plaintifls are not eutided to maintain this suit. 
For these reasons [ dismiss the appeal with costs including fees 
on the higherscale. 


J, B. L. Appeal dismissed, 


a ee 


DUNGARIA 
versus 


« NAND LAL AND orners*. 
Transfer of Property Act (IV of 1882), section 41—intelligent consent— 
Evidence Act (I of 1872), section Llo— Lstoppel. 
The consent referred to in section 41 of the Transfer of Property Act 


must be an intelligent consent and not one brought about by misappre- 
hension on the part of the person making it as to his legal rights. 


An admission. on a point of law is not an admission of a thing within 
the meaning of section 115 of the Evidence Act. 


Jagwant Singh v. Silan Singh, [1890] I. L. R., 21 All., 283, referred to. 
Sreconp APPEAL against the decree of Muhammad Sirajuddin 
Abmed, Esq., Judge of the Court of the Small Causes at Agra, 
exercising the powers of a Subordinate Judge, reversing the 
decree of Babu Maharaj Singh, Mimsil of Mathura. 


Suit for possession of a zamindari share and for a declaration 
that the sale-ceed, dated 26th November, 1902, executed by 
defendants 2 to 6 and one Jaishi, in favour of defendant No. 1, is 
null and void as against the plaintiff. 

One Sahiba, the last male owner of the property in dispute 
died some ten years ago, leaving him surviving his widow, 
Musammat Jhunia, who also died on 20th October, 1899. On 
her death, Nand Lal, one of the plaintiffs, stated in the course of 
mutation proceedings in the Revenue Court that he and defen- 
dants 2 to 6 and one Jaishi were the rightful heirs of the deceased 
Sahiba, and mutation of names was affected accordingly. The 
plaintiffs alleged that they and one Jiva being nearer reversion- 
ary heirs than the defendants, became entitled to the property 
in dispute, and that the defendants had no right to execute a 


sale-deed in respect of the property left hy the deceased. Hence 
S A. 1050 of 1904. 


x 
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this suit. The defendants, inter alia, pleaded that section 41, 
Act No. IT of 1882, barred the suit. 


The Court of first instance dismissed the suit, but the decree 
was reversed on appeal. 
_ Defendant appealed. 


Mohan Lat Sandal (for Benoy Bhushan Dey), for the appellant, 
contended that the appellant having found the names of his 
vendors recorded in the revenue papers was justified in purchas- 
ing the property from them. The appellant was a bona-fide 
purchaser for value and the plaintiffs could not deprive him of the 
property, specially when the names of his vendors were recorded 
on the representations of the plaintiff himself. The suit was 
barred by section 115 of the Evidence Act and section 41 of the 
Transfer of Property Act. 

Iscar Saran (for Madan Mohan Malarya), for the respondents, 
submitted that an admission on a point of law could not operate 


as an estoppel. He reliedon > 
Jagwant Singh v. Silan Singh, [1899] I. L. R., 21 Al, 285. 


He further submitted that section 41 of the Transfer of Property 
Act did not apply to the present case. That section was an 
application of the principle of estoppel as declared in section 
115 of the Evidence Act. A person could only be said to have 
given his ‘consent’ within the meaning of section 41 of the 
Transfer of Property Act, when he was conscious of having a 
secrét title. He referred to 

Rameoomar Koondo v. McQueen, [1872] 11 Beng., L. R., 46. 

In: the present case le submitted that his client made an 
erroneous statement about a point of Hindu Law, which was 
accepted by the Revenue Court as correct. He could not be said 
to have given his consent to the defendants holding themselves 
out as the ostensible owner of the property. 

‘He further contended that the defendant had not taken 
reasonable care to ascertain that his transferors had power to 
make the transfer. It was the duty of the defendant to find out 
if his vendors had any real title to the property. He should not 
have felt satished only with the entry of the names in the 
revenue papers. 

‘He referred to : 

Partap Chand v. Saiyida Bibi, [1901] I. L. R., 23 AN, 442. 

He further submitted that in any event the admission of one 

plaintiff could not bind the other plaintiffs, 
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The following judgment was delivered by 

AIKMAN, J.—This appeal arises out of a suit brought by the 
respondents to obtain possession of certain property purchased 
by the appellant Dungaria on the allegation that the persons 
from whom the purchase had been made had no title to the 
property. The Court of first instance dismissed the claim, but 
on appeal the leamed Subordinate Judge gave plaintifs a 
decree. 

The purchaser comes bere in second appeal. On the part of 
the appellant, reliance is placed on the fact that one of the plain- 
tiffs, Nand Lal, admitted in the Revenue Court that he and the 
appellant’s vendors were heirs of the last owner, and that he 
consented to the names of all of them being recorded in the 
Revenue papers as owners by right of inheritance. 

It is not shown how this admission would bind the other 
plaintiff, Kunwarpal. . 
The lower appellate Court finds that the appellant’s vendors 
had no title to the property, and that it was by a mistake of law 
that Nand Lal admitted their right. In appeal it is urged that 
the respondent's suit is barred by the provisions of section 41 
of the Transfer of Property Act. In my opinion this plea can- 
not be sustained. I think the learned vakil for the respondents, 
who has argued the case very well, is right in his contention 
that the consent referred to in the section must be an intelli- 
gent consent and not one brought about by misapprehension 
on the part of the person making it as to his legal right. Apart 
from this T am unable to see how the appellant, if he had taken 
reasonable care to ascertain the true state of things, could have 
failed to discover that his vendors had in reality no title to 
the property. 

The second plea is that the plaintiffs are precluded by the ` 
law of estoppel from recovering. It has been held in the case 
relied on by the lower Court, Jagwant Singh v. Silan Singh(’) 
that an admission on a point of law is not an admission of a 
thing within the meaning of section 115 of the Evidence Act. . 

In my opition the appeal fails and is dismissed with costs. 

i Appeal dismissed, 
(1) [1899] I. L. R., 21 Al., p. 285. 
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Hindu Law—Suecession— Degraded woman—Prostitution—Dissolution 
of tie of kindred—huaband’s righte to property left by. 


By her degradation a Hindu woman does not cease to be a Hindu and 


the rule of succession to her property is the ordinary rule of Hindu Law.- 


Where a wife left her husband and became a prostitute and died as such, 
held that her husband would succeed to her property. Prostitution does 
not sever the legal relation and the degradation of the woman in couge- 
quence of her unchastity does not entail the cessation of the tie of kindred 
between her and her husband’s family. 

Subbaraya Pillai v. Rama Sami, I. L. R, 23 Mad., 171; followed. 
Taramunee Dassee v. Motes Buveant, 7 Select Reports, 273, not followed. 
Bisheshar v. Mata Ghulam, 1870, N.-W. P. H. ©. R., 300. Musammat 
Gunga v. Ghasita, I. L. R., 1 AL., 46, referred to. 

SECOND APPEAL against the decree of Rai Bahadur Lala Baij- 
nath, Officiating District Judge of Ghazipur, reversing an order 
andl decree of Babu Man Mohan Sanyal, Munsif of Rasra. 


Application for execùtion of decree. 
The facts of the case are as follows :— 


One Musammat Samundra Kunwar.was the lawfully married 
wife of Tirlok Tiwari. She left her hnsband’s house and went to 
a different place and became a prostitute. She obtained a decree 
for specific performance of a contract of sale against Babu Narain 
Das and others. She made an application for execution of that 
décree, but before it was disposed of; she died. Tirlok Tiwari, 
her husband, made an application to be brought on the record in 
place: of the deceased decree-holder. The judgment-debtors 
opposed this application on the ground that Tirlok Tiwari could 
not inherit the property of his wife, who had become unchaste 
and degraded. The first Court allowed the objection and re- 
jected the application. The lower appellate Court reversed the 
decision. 


Judgment-debtors appealed. 

Jang Bahadur Lal (for Haribans Sahat), for the appellants. 

The woman having became unchaste and degraded, the marri- 
& ht. 8. A. No, 601 of 1905, 
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age tie was broken and all connection and intercourse with her 
husband ceased. He relied on the following cases :— 

(1) In the Goods of Kamine ymoney Bewah, [1804] I. L. R., 21 Cal., 697. 

(2) Stvasangu v. Minal, [1888] I. L. R., 12 Mad., 277. 

(3) Narasanna v. Ganga, [1889] I. L. R., 13 Mad., 133. 
. (4) Tara Munnee Dassee v, Motee Bureani, 7 Select Report, 273. 

Mayne’s Hindu Law, 6th Edn., page 878. 

Dr. Guru Das Banerji’s Law of Marriage and Stridhan, p. 402. 


The following cases were also cited :— 


(1) Subbaraya Pillai v. Rama Sami Pillai, [1809] I. L. R., 23 Mad., 171. 
(2) Mima Bai v. Uttaram, [1864] 2 Mad., H. C. R., 202. 

(3) Angammal v. Venkata Reddy, [1903] I. L. R., 26 Mad., 509. 

(4) Musammat Ganga Jati v. Ghasita, [1875] I. L. R., 1 AlL, 46. 


Govind Prasad, for the respondent, was not called upon. 


The following judgment was delivered by 

Banerji, J.—This appeal arises out of an application made by 
the first respondent for execution of a decreo obtained by Musam- 
mat Samundra Kunwar against the appellant, Babu Narain Dass. 
She was the wife of the respondent, Tirlok Tiwari, but left him 
fifteen or sixteen years ago and became a prostitute. The decree 
was obtained by her after she had left her husband the respon- 
dent. She having died, the respondent claims as her legal 
representative to execute the decree. The application was opposed 
by the appellant, judgment-debtor, on the ground that the 
unchastity and degradation of Musanmat Samundra Kunwar 
severed the tie of relationship between herself and her husband, 
and that consequently he was not her heir and not entitled to make 
the application. This objection prevailed in the court of first 
instance but was overruled by the lower appellate court. The 
judgment-debtor appeals and repeats the objection put forward 
by him in the courts below. The first, second, and third pleas 
taken in the memorandum of appeal raise the issue as to whether 
the respondent was in fact the husband of the deceased. These 
have been disposed of by a finding in favour of the respondent 
upon an issue referred to the lower court. The only question 
with which we have now to deal is whether the degradation of 
Musainmat Samundra Kunwar had the effect of dissolving the 
tie of relationship between her and the respondent. The learned 
vakil for the appellant relies upon a passage on page 870 of 
Mayne’s Hindu Law, sixth edition, where the learned author 
says “ want of chastity, causing a woman to become degraded 
and out-caste, has been. held to sever the tie of kindred between 
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herself and Her own natural family and a fortiriri between herself 
and her husband’s family, so that if she dies leaving property 
acquired by her while degraded and out-caste, none but those 
who had fallen into a similar position could claim to be her heirs. 
If this principle is sound, the converse of the proposition ought 
equally to apply, if a degraded female was claiming as heir to 
one who was undegraded.” Mr. Mayne admits that he is not 
aware of any native authority on the point, but bases his remarks 
ona judgment of the Caleutta Hugh Court. Jn the goods of 
Kamineymoney Bewah(*), He does not pronounce any opinion 
of his own whether this proposition is or is not sound. In that 
case, SALE, dJ., held that where a woman becomes degraded and 
an out-caste, the tie of kindred between herself and her own 
natural family or her husband's family ceases. With all defer- 
rence to the learned Judge we are unable to agree with this 
view. No authority from the texts of Hindu Law has been cited 
in the judgment in support of it. The learned Judge relies on 
the case of Tara Munnee Dassee v. Motee Buveani(*) and two 
decisions of the Madras High Court. The question in those 
cases was who under the Hindu Law was the heir to a 
degraded woman, whether it was one who was also degraded 
or one who was not degraded, and it was held that the 


former had the preferonce. The particular question before — 


us was not considered or determined in those cases. It is 
true that in the case of Tara Munnee Dassee v. Alotee Buvcani(*), 
the Pandit of the Sudder Court stated that the relation of a 
married and respectable daughter to the out-caste mother had 
been severed, but he cited no authority. The question before 
us directly arose and was considered by the Madras High 
Cowrt in the case of Subharaya Pillai v. Rama Sami Pellai and 
another(*). In that case a person who was the son of the 
husband of a degraded woman by another wile claimed to be 
her heir. It was held that the step-son was the heir. If the 
_ step-son is an heir to a degraded woman a fortirit her husband 
is also her heir: In the case last mentioned, SUBRAHMANIA Aryan, 
and Boppam, JJ., held in a lucid and well-reasoned judgment 
that “ Prostitution does not sever the legal relation and therefore 
the degradation of a woman in consequence of her unchastity 
does not in law entail a cessation of the tie of kindred between 
her and the members of her natural family or between her and 


(1) [1884] I. L. R., 21 Cal., 697. 
(2) 7 Select Reports, 273. 
(3) [1899] I. L. R., 23 Mad., 171. 
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the members of her husband’s family.” With this judgment 
we are in full accord. It is also consistent with what was 
decided by this Court in the case of Bisheshar and others v. Mata 
Ghulam(?). In that case it was held “that the degradation 
of the husband from caste does not dissolve the marriage tie.” 
On the principles laid.down in that case the converse equally 
applies and the degradation of a wife cannot sever the tie of 
relationship. In the case of Musammat Ganga Jote v. Ghasita(*), 
a Full Bench of this Court held “that unchastity in a woman 
does not incapacitate her from inheriting Stridhan.” ‘This is an 
authority against the view that unchastity and degradation 
dissolves the tie of relationship between the degraded woman 
and her family. . It is true that an unchaste wife cannot 
inherit property but that is because under the Mitakshara Law, 
it is only a chaste wife who can inherit to her husband or 
obtain maintenance. By her degradation a woman does not 
cease to be a Hindu unless she becomes a convert to some other 
religion and therefore the rule of succession to her property 
would be the ordinary rule of Hindu Law. In the present case 
we are not aware of any authority of Hindu Law, nor has any 
been cited to us in support of the proposition the appellant 


contends for. As Musammat Samundra Kunwar did not leave 


avy heirs nearer than the respondent, the latter is her legal 
representative, and, as such, competent to apply for execution of 
the decree obtained by her. The appeal fails and we dismiss it 
with costs. 
J. B. L. í Appeal dismissed, 
(1) [1870] N.-W. P. II. C. Rep., 300. 
(2) [1875] J. L. R., 1 All, 46. 
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AJUDHIA PRASAD AND ANOTIER 
VErEUs 


HAR DAYAL®, 


Res judicata---Mortgage—Tirst suit by second mortgagee for sale— Dis- 
charge of first mortgage by second mortgages under his deerce—Second 
suit by second mortgagee to sell property mortgaged to first moriyagee— 
Code of Civil Procedure (Act XIV of 1882), section 13, explanation 1I. 
When a second mortgagee sued for sale of property mortgaged to him 

and offered and was allowed by the decree to redeem a prior mortgage 

and realised his mortgage money by sale of the property mortgaged to 
him, held that a second suit by lim to sell the rest of the property under 
the first mortgage which was discharged: by him was not barred by the 
role of res judicata as laid down in explanation IT of section 13 of the 
Code of Civil Procedure. 


SECOND APPEAL against the decree of Maulvi, Muhammad Shafi, 
Additional Subordinate Judge of Moradabad, reversing a decree 
of Babu Kunwar Sen, Munsif of Chandausi. 


Suit for sale upon a mortgage. 


The facts of the case are as follows :— 


‘Khem Singh and others mortgaged 10 biswas of Karimpore to — 


Sohonlal, in 1888. In 1891 they again mortgaged one biswa 
out of the 10 to Tara Chand, father of the plaintiffs. Tara 
Chand brought a swt for sale and obtained a decrée in 1897. 
He paid off Sohonlal and other prior mortgagees and sold the 
one biswa mortgaged to him. His own mortgage was paid off 
but the proceeds were not sufficient to pay off what he had paid 
to the prior mortgagees. He then brought a suit to recover what 
he had paid to the prior mortgagees by sale of the 9 biswa. The 
Court of first instance decreed the swt. The lower appellate 
Court reversed the decree. 

Plaintiffs appealed. 

Jang Bahadur Lal (for Gokul Prasad), for the appellants. The 
facts of the case relied upon by the learned Additional Subordi- 
nate, Judge, that is, the case of 
. Jhamman v. Dwarka Prasad, [1897] 17 A. W. N., 100, 

are quite different from the facts of the present case. Tara 
Chand was not bound in the previous suit to ask for sale of the 
property mortgaged to the prior mortgagees and so section 13, 
8, A, No. 26 of 1905, 
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explanation 2, did not apply. The learned Subordinate Judge 
was evidently thinking of the case of 

Bansi Dhar v. Gaya Prasad, I. L. R., 24 All, 179, 
which has been overruled by the Privy Council. 

Tej Bahadur Sapru, for the respondent. Section 85 of the 
Transfer of Property Act rendered 1t necessary that every person 
of whose interest in the mortgaged property plaintif was aware 
should be impleaded, so that the rights of all parties interested in 
the mortgaged property might be worked out without a multipli- 
city of suits. In the former suit the second mortgagee might have 
asked for a decree authorising him to sell the entire property 
upon payment of the first mortgage. Having regard to the policy 
of law, as indicated by section 85 of the Transfer of Property Act, 
it was incumbent upon him that he should have asked for such a 
relief. Besides, being asecond mortgagee the plaintiff in the 
former suit could not maintain his suit unless he offered to and did 
redeem the prior mortgage. He offered and was permitted by the 
decree to redeem the prior mortgage, but he neither asked for nor 
did the decree passed direct the sale of the property mortgaged to 
the first mortgagee, upon its being discharged by him. As soon 


as he paid off the first mortgagee, he became clothed with the 


latter’s right, and he could therefore sell the whole property, as 
the first mortgagee did. Not having done that and the decree 
in the former suit not having allowed him to do it, he could 
not maintain the present suit which was barred by res judicata. 
He referred to 
Chet Ram v. Baru Mal, [1905] 2 A. L. J. R., 278. 

The judgment of the Court was delivered by 

Aikman, J.—On-the'18th of January, 1888, Khem Singh, Tika 
Singh and Hulasi Singh, executed a mortgage of their 10 biswa 
share of mauza Karimpur, in favour of one Sohan Lal. On the 
3rd of July, 1891, the same mortgagors took a loan from Tara 


Chand, the father of the present appellants, and as security, 


hypoethecated one biswa out of the ten biswa share mortgaged 
to Sohan Lal. In 1894, Tara Chand wishing to recover his 
money, brought a suit for sale of the one biswa share mortgaged 
io him and as was incumbent on him by Jaw, he impleaded 
Sohan Lal and other prior mortgagees to whom it is unneces- 
sary to refer. On the 7th.of January, 1897, Tara Chand got 
a decree authorising him to sell the one biswa share mortgaged 
to him subject’ to the condition of his paying off the prior 
mortgages. He paid off Sohan Lal and the other prior mort- 
gagees and brought to sale the one biswa share. The proceeds 
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of that sale were sufficient to discharge Tara Chand’s own mort- 
gage but were insufficient to recoup him for the amounts which 
he had paid in redemption of the earlier mortgages. The defen- 
dant-xespondent, Har Dayal, purchased from the mortgagors the 
remaining nine biswas. The-present suit was brought by Tara 
Chand, who died during the pendency of the litigation, and is 
now represented by his sons, the present appellants, to recover by 
sale of the nine biswas what had been paid to redeem the mort- 
gage of the 18th of January, 1888. The defendant, Har Dayal, 
‘raised various pleas in bar of the suit. The court of first instance 
repelled these pleas and decreed in plaintiff’s favour. The defen- 
dant appealed, contending that the present suit was barred by 
the provisions of explanation 2, section 13 of the Code of Civil 
: Procedure, -The learned Additional Subordinate Judge sus- 
tained this plea and dismissed the suit. Against the decree of 
the lower appellate court the present appeal has been preferred. 
In my opinion it must succeed. The facts of the case relied on 
by the lower appellate court are entirely different from those of 
the present case and the decision has no bearing on the qués- 
tion at issue. The object of the previous suit was to recover 
the money due under the mortgage of the 3rd of July, 1891, by 
sale of the property hypothecated in that mortgage. That was the 
only relief claimed and that was the only relief decreed. Asa 
necessary preliminary to getting that decree the plaintiff had to 
pay off the prior mortgages. When he did pay those off, he 
became clothed with all the rights of the prior mortgagees. If 
in that suit he had asked for the sale of the nine biswas and if 
that had been refused, the present suit would, of course, have 
been barred, but I hold that it was not incumbent on him to ask 
for the sale of any property other than that comprised in his 
own mortgage, and I doubt whether he could have done so. It is 
conceivable that the sale of the property mortgaged to the 
plaintiff might be sufficient to defray not only the plaintiff's 
own mortgages but also the prior incumbrances. Again it is 
conceivable that at the time of the suit on the second mortgage, 
it might be impossible to decree a sale under a prior mortgage, 
as at that time the property might not be saleable under the 
terms of the prior mortgage. By paying off the prior mortgage, 
Tara Chand, as said above, became clothed with the rights of 
the prior mortgagee and he is entitled to recover by the sale of 
the property mortgaged in the earlier mortgage what he paid to 
redeem it. Other legal pleas based under sections 43, 244 and 
595 were taken by the respondent, but they are all equally 
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Civiu, Without force. I allow the appeal with costs and setting aside 
1906. the decree of the lower appellate court with costs, I restore ‘that 
—— of the court of first instanc. J extend the time for payment of the 
a eet decretal amount up to the 12th of December, 1906. 
v. J. B. L. Appeal allowed, 
Har DAYAN. o 
Aikman, J. NASIR ALI KHAN AND ANOTHER 
CIVIL. versus 
1906. NATHO BIBI anv ormens.* 
May 14 Wajil-ul-arz—Interpretation—Pre-emptors claiming as sons of vendors— 
: No preference—Resale to a co-sharer before suit. 
a T J. The twajib-ul-ara of a pattidari village provided as follows: ‘The 


pattidars of all the three pattis in this village are own brothers and re- 
lations. Hence should any sharer of any patti bo willing to sell his share, 
he shall in the first instance offer it to the co-sharers of the patti and 
in case of their refusal to any person.” The plaintiffs sued for pre-emp- 
tion, claiming preference on the ground that they were the sons of tho 
vendor. 

Held that the mere fact that it is stated in the preamble of the 
wajib-ul-ars that the pattidars of all the three pattis in this village are 
own brothers and relations, cannot give preference to the plaintiffs. 

If property which is subject to pre-emption having been sold to a 
stranger is subsequently resold by the stranger vendee before suit to a 
co-sharer having equal rights with those seeking pre-emption, no snit for 
pre-emption will he. Serk Mal v. Hukam Singh L L. R., 20 All, 100. 


inst APPEAL from the decree of Babu Nihal Chandra, Su- 
bordinate Judge of Shahjahanpur. 

Suit for pre-emption. 

The material facts and arguments appear from the judgment. 


rrm ear 


Plaintiffs appealed. 
Tej Bahadur Sapru (with him J. N. Chaudhri), for the appel- 
lants. 
Sundar Lal (with him Madan Mohan Malaviya), for the respon- 
dents. 
The judgment of the court was delivered by 
Stanley, C. J. STANLEY, C. J.—The suit out of which this first appeal arises 
a is a suit brought by two plaintiffs who claim under certain village- 
records to have a right of preemption over land which has been 
the subject-matter of a sale-deed, dated the 11th of February, 
1903, a sale-deed in favour of two persons, Musammat Natho Bibi 
and Abdul Ghani Khan, her husband, respondents to the present 
appeal. The property sold is situate in three separate mahals, 
a No. 167 of 1904. 
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Each of these mahals is sub-divided into three pattis, named res- 
pectively :— . i 

(1) Patti Mansab Begum, and 

(2) Patti Hasan Ali, and 

(3) Patti Abdul Ghani Khan, 
and in the first two of these pattis the property in dispute 
lies. No portion of it is in the last named patti. In both 
of the first two pattis, Musammat Natho Bibi is a share- 
holder, but in none of these pattis is Abdul Ghani, her 
husband, a share-holder. He is a share-holder in the third 
patti. The plaintiffs, appellants here, are share holders in patti 
Hasan Ali in all the three villages. The wajib-ul-arz is to be 
found on the record and runs as follows :— 

“ The pattidars of all the three pattis in this village are own 
brothers and relations. Hence should any sharer of any patti 
be willing to sell his share, he shall in the first instance offer it 
to the co-sharers of the patti and in case of their refusal to any 
person he may like.” 

The appellants claim that they have a preferential right of 
pre-emption over Musammat Natho Bibi on.the ground that 
they are sons of the vendor and therofore have a preferential 
right. But we do not find in’ the wajib-ul-arz any preference 
given to persons who are brothers and relations. Two classes 
of persons are described in that wajib-ul-arz, namely (first) co- 
shavers of the patti and (second) the world in general. The 
mere fact that there are these words of preamble, namely “ that 
the pattidars of all the three pattis in this village are own 
brothers and relations,” cannot in our opinion be so forced as 
to bear the interpretation that there is by implication a third 
class, own brother and relation who have preference over and 
above the ordinary co-sharer of the patti. So far therefore as the 
property in dispute, in patti Hassan Ali is concerned, Musammat 
Natho Bibi and the plaintiffs stand upon one and the same plat- 


form and the plaintiffs have no preferential right to pre-empt. The ~ 


lower court, however, went on in its judgment to say that because 
_ Musammat Natho Bibi had in the sale-deed of the 11th February, 
1903, associated herself with Abdul Ghani Khan who was a 
stranger she tliereby lost her right of pre-emption and that right 
of pre-emption could not be revived. We find however that 


after the sale of the 11th of February 1903, namely on the 11th . 


of April 1903, and before the present suit was instituted Abdul 
Ghani Khan had resold the $th of the property, which he pur- 
chased, to Musammat Natho Bibi and that at the time when the 
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present suit was brought Mussammat Natho Bibi was in fact the 
person in possession of the whole of tho property sold. This being 
the case, this case is on all fours with a former precedent of this 
Court Serh Mal y. Hukam Singh() when it was laid down that 
if the Jand which is subject to pre-emption having been sold to 
a stranger is subsequently resold by the stranger vendee before 
suit to a co-sharer having equal right with those seeking pre- 
emption no suit for pre-emption will lie. The appeal fails and 
is dismissed with costs which in this court will include -fees on 
the higher scale. i 
Appeal dismissed. 


(1) [1897] I. L. R., 20 AL., 100. 





SALIG RAM AND OTHERS 
VET'SUS 
AMJAD KHAN.* 
Mahomedan Law—wakf of cemetery— presumption—confiseation of rights 
of owners after wakf—effect of. i 
When land has been used as a cemetery by the Musalman public for a 
great many years the presumption is that a dedication has been made 
for the purpose of a cemetery. A dedication of this kind may be made 
either by an actual declaration of the wakf or hy delivery, that is, by the 
use of-the place for purpose for which dedication was made. 
A land was used as a cemetery for a number of years before the mutiny. 
The rights of the owners were confiscated by the government and sold, 
Held that the confiscation of the rights of the original zamindars did not 
affect the cemetery. 
SECOND APPEAL against a decree of IT, David Esq., Subordinate 


Judge of Meerut, veversing a decree of Babu Ram Chandra 
Chaudhri, Ahunsif. 
The facts are sufficiently set out in the judgement. 


Defendant’s appeal.. . 
J. Simeon (with him Haribans Sahat), for the appellants. 


Ghulam Mujtaba, for the respondent. 


The following judgment was delivered by 

Banenst, J.~-The suit which has given rise to this appeal was 
brought by the respondents for a declaration that a plot of land 
No. 48 was a public burial ground, and was not the property 
of the defendants, the zamindars of the village. The plaintiffs 
also asked for an injunction restraining the defendants from 
making encroachments on the land and interfering with the 

oS. A. 789 of 1904. 
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trees standing thereon. It appears that the village originally 
belonged to certain Muhammadan zamindars. Their rights were 
confiscated by Government on account of their rebellion during 
the mutiny of 1857 and were sold to the defendants. The 
defendants are thus the proprietors of the village. The plaintiffs 
allege that the original owners made a dedication of this plot 
for purposes of a cemetery, that the land has always been used 
as a cemetery, and that the defendants have no proprietary 
rights in it. The court of first instance dismissed the suit 
holding that an actual dedication of the land had not been 
proved. The lower appellate court has come to an opposite 
finding and has held the land to be wakf property. It has 
found that the land is a cemetery, and has been used as a 
cemetery for upwards of a hundred years. It has also found, 
and this is a fact admitted in the fourth paragraph of the 
‘defendant’s written statement, that all the Musalnans in the 
village use the land as a graveyard. From the fact that the 
land has been used as a cemetery by the Musalman public for 
a great many years the presumption would be that a dedi- 
cation of the land was made for the purpose of a cemetery. 
A dedication of this kind may be made either by an actual declara- 
tion of the wakf or by delivery, in other words, by the use of the 
place for the purpose for which the dedication was made. In 
Mr. Amir’Al’s Muhammadan Law, vol. I, 3rd edition, page 315, 
it is stated that “ when a person erects an aqueduct for Musal- 
mans or an ‘inn for the occupation of travellers or a caravan- 
sarai’ or constitutes his land into a cemetery, the right of 
property according to Muhammad, abates when people have 
used the aqueduct, or have occupied the inn or caravan-sarai or 
buried in the cemetery.” In this case, as I bave stated above, 
it has been found that the land in suit has for a number of 
-years been used as a cemetery, so that there has been a delivery 
of the property for the purpose of a cemetery and thus a com- 
plete wakf was effected. ‘The courts below were therefore right 
in holding that the defendants had no longer any proprietary 
rightin the land in suit. By the confiscation which took place 
after the mutiny only such rights were confiscated as existed in 
the rebels at the date of the confiscation, and it is those rights 
only which have been acquired by the defendants. If a valid 
wakf had been created in regard to the land in question before 
the confiscation, the original owners lad ceased to have any right 
to the said land. Therefore the defendants by acquiring the 
rights which had been confiscated, could not acquire the owner- 
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ship of the land. As regards the plea that the defendants have 
a right of easement to irrigate their ficlds and that this right: 
ought to have been declared in the decree, all that need be said 
is that the decree as framed does not militate against such 
rights. I accordingly dismiss this appeal with costs including 
in this court fees on the higher scale. 

Appeal dismissed. 


RAJA SETH GOKUL DAS AND OTHERS 
versus 


_ DEBI PRASAD axb orners.* 


Mortgage—redemption—Sub-morlgagecs impleaded—redemption of sub- 
mortgage. 

To a suit for redemption by the purchasers of the equity of redemption 
the sub-mortgagees having a derivative interost are necessary parties. 

In the case of a derivative mortgage or sub-mortgage where sub- 
mortgagees have been inpleaded the judgment should direct an account: 
of what is due to the sub-mortgages and should direct the payment of 
this sum out of the money lodged in court which is the full amount of 
principal which the plaintiffs are liable to pay. Narayan Vithal Maval v. 
Ganoji and others, I. L. R., 15 Bom., 602 followed. 


First appeal from a decree of Rai Shankar Lal, Subordinate 
Judge of Mirzapore. 


Suit for redemption. 


The property in suit originally belonged to Mewa Lal and 
Amrit Lal who, on the 7th June, 1860, mortgaged it to Kishan 
Prasad and Behari Lal for Rs. 7,500. On a partition come to 
between the heirs of mortgagees, Debi Prasad and Durga Prasad, 
sons of Kishan Prasad, got half of the mortgagee rights, and Bal- 
makund, Sukhdeo and Balbhadar, sons of Behari Lal, became the 
mortgagees of 2 anna 8 pie share each. ‘The plaintiffs, Raja Gokul 
Das and others, obtained a sub-mortgage of the shares of Bal- 

makund and Sukhdeo and purchased ‘the rights of Balbhadar. 
One Amarjit Singh purchased the rights of mortgagors in the 
entire property and transferred them to the plaintiffs, who 
brought the present suit to redeem the entire property including 
the 5 anna 4 pie share of Balmakund and Sukhdeo which they 
held as sub-mortgagees. The court below dismissed the suit so 
far as the 5 wuna 4 pie share above relerred to was concerned. 


* F, A. 146 of 1004, 
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Plaintiffs appealed. i 

J. N. Chaudri (with him M. M. Malaviya), for the appellants. 

M. L. Agarwala (with him Skams-ud-din and. Jang Bahadur 
Lal), for the respondents. 

The judgment of the court was delivered by 

STANLEY, C. J.—This appeal is not by any means free from 
difficulty. It arises out of a suit for a redemption of a usu- 
fructuary mortgage of the 7th of June, 1860. The plaintiffs 
are admittedly entitled to the equity of redemption of the entire 
property which consists of villages called Chapor Asli and Dakluh. 
It is. also admitted that the plaintiffs are entitled to 2 anna 8 
pie share of the mortgagee’s interest which belonged to one 
Balbhaddar and to a 5 anna 4 pie share of the mortgagce’s 
interest which belonged to Sukhdeo and Balmakand. The first two 
defendants are in possession of au 8 anna share of the property 
as mortgagees representing to that extent original mortgagees 
and tbey are also in possession ofa 5 anna 4 pie share which 
belonged to Sukhdeo and Balmokand as suh-morigagees uuder 
tivo sub-mortgages. The claim of the plaintifs is to redeem 
the- entire mortgaged property by payment of the amount due 
on foot of the mortgage, viz., seven thousand five hundred rupees, 
after deductmg a sum of rupees twelve hundred and fifty 
representing the 2 anna 8 pie share to which the plaintiffs are 
absolutely entitled. The court below has allowed the plaintiffs’ 
claim save in respect of the 5 anna 4 pie share. This share it 
has excluded from the operation of the decree on the ground that 
the plaintiff did not seek to redeem the sub-mortgages to which 
we have referred and therefore they cannot get possession of 
these shares in this suit. We thinkin adopting this view the 
Subordinate Judge was wrong. The plaintiffs, who have pur- 
chased the equity of redemption of all the mortgaged property, 
are entitled to redeem the mortgage provided that they implead 
all necessary parties. Thesub-mortgagees have derivative inter- 
ests in the mortgage as sul-mortgagees and they were therefore 
properly impleaded in the suit. The proper course we think for 
the court below to have adopted was to ascertain what sum is 
. due to the sub-mortgagees or to their representatives on foot 
of the sub-mortgage which are dated respectively the 15th of 
December, 1890, and 6th of September, 1895, and to direct pay- 
ment of this sum out of the money lodged in court which is the 
full amount of principal which the plaintiffs are lable to pay. 
The learned’ Subordinate Judge appears to us to have attached 

76 


549 
CIVIL. 
1906. 
——— 
Goku Das 


T. 
Desi PRaAsaD. 


Stanley, C. J. 


—— + = 


550 


CHVIL. 
1906. 
et 


Goxu, Das 


v. 
Dept PRASAD. 


Stanley, C. J. 


Bement aem 


HiGH COURT. ta. L J. R. 


undue weight to the proceeding recorded by him on the 9th of 
Deceniber, 1903 (No. 68 of the record). The pleaders for the 
plaintifs made certain admissions in answer to questions put to 
them which led the court to entertain the view that the plaintiffs 
abandoned thei claim in respect of the 3 anna 4 pie share. The 
answers of the pleader which induced this belief did not warrant 
the conclusion. He merely stated that the redemption which 
the plaintiffs sought was of the mortgage of 1860, and they did 
not set up a claim to redeem the sub-mortgagees. He did uot 
apparently understand the position, but this did not justify the 
court below in assuming that the plaintiffs did not desire to have 
the mortgage of 1860 fully redeemed. As was laid down in the 
case of Narayan Vithal Maval v. Ganoji and others('), the rule 
is that “in the case of a derivative mortgage or sub-mortgage 
the judgment directs an account of what is due to the original 
mortgagee or his assignee and then what is due to the derivative 
or sub-mortgagee, and that-upon payment to the latter of the 
sum due to him, not exceeding the sum found due to the original 
mortgagee and on payment of residue, if any, of what is due to 
the original mortgagee, both of them shall reconvey to the 
mortgagor.” Before we pass a final order we must, therefore, 
remand the following ‘issue to the court below, viz.,—‘‘ What 
sums are due to the defendants 1 to 4 on foot of the sul-mortgage 
of the 15th December, 1890, executed by Sukhdeo Prasad in 
favour of the defendant, Debi Prasad, and also on foot of the 
sub-mortgage of 6th September, 1895, executed by Balmokand 
in favour of the defendants 1 and 2.” The court may take such 
relevant ovidence as the parties may tender. On return of the 
findings the parties will have the usual ten days for filing 
objections. As regards the only other ground of appeal which 
has been discussed before us, viz., that a bond executed on the 
9th of December, 1861 (No. 41C of the record) is a clog upon 
redemption and as such could not be given effect to. The learned 
vakil for the respondents was bound to admit that this ground 
of appeal was well-founded. lu view of the decision in Sheo 
Shanker v. Parma Mahton and others’) this ground of appeal 
could not be resisted. The bond, which has been relied upon 
clearly is a clog upon redemption witlun the rule referred to in 
that case. This matter must not be overlooked when the case 


‘comes up for final orders. The objections filed under section 


561 of the Code of Civil Procedure have been abandoned. 
Appeal allowed—Issue remitted. 
(1) [1891] I. L. R., 15 Bom, 692. (2) [1904] I. L. R., 26 AJL, 559, 
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Transfer-of Property Act (IV of 1882)—ss. 39, 100—Maintenance charged 
upon property—decree—purchasers without notice how far bound to 
pay—construction of deed. 


Section 39 of the Transfer of Property Act does not apply when the 
person entitled to maintenance gets a decree fixing a definite sum and 
charging specific property with payment thereof. In this case a property 
had been made security for the payment of maintenence to the plaintiff. 
Having regard to the terms of the deed in this case, held that it could 
only be transferred subject to the burden of making good the charge 
of maintenance, and the security could be enforced against the pro- 
‘perty in the hands of purchasers without notice. Harjas Rai v. Nau- 
rang, 3 A.-L. J. R., 220, referred to. 

SECOND APPEAL against a decree of T. A. H. Way, Esqr., 


District Judge of Gorakhpur, reversing the decree of Babu Daya 
Nath, Alunsif of Basti. 


Suit for recovery of arrears of maintenance and declaration 
that certain property was charged with the payment of main- 
tenance, The Court of first instance decreed the suit. The 
lower appellate Court reversed the decree. 


The material facts appear from the judgment. 
Plaintiff appealed. 
Govind Parsad, for the appellant. 


Baldeo Ram Dave (with him Iswar Saran and Haribans 
Sahat), for the respondents. l 


The following judgment was delivered hy 


Riomarps, J.—The facts of this case so far as they are necessary 
for the decision of this appeal are shortly as follows :— 

One Debi Din died leaving him surviving a daughter, Musam- 
mat Bachchi and Musainmat Maina, the widow of a son of Debi 
Din who had predeceased him. 

The widow, Musammat Maina, was in possession of certain 
immovable property belonging to the deceased Debi Din, and a 
suit was instituted by Musammat Bachchi against her to recover 
possession, Musammat Maina was entitled to maintenance and 
i a3. A. 705 of 1904. 


CIVIL. 


1906. 
ee 


Alay 10. 





RICHARDS, J. 


eet 


Richards, J 





552 


Civil. 
1906. 
eye? 
MAINA 
P. 
BacunonTi. 


re Hla 


Richards, J. 


mea a eee 


4 


_ HIGH COURT. FA, Le J. Re 


the suit resulted in a decree incorporating a deed of compromise, 
dated the 16th January, 1897. By this decree it is provided 
that Musammat Bachchi should have possession of the immov- 
able property which she sought to recover by her suit and then 
there is the following provision in the words of the deed of 
compromise :—" The plaintiff (Musammat Bachchi) and her re- 
presentatives should pay to me, the defendant, during my life 
Rs. 100 annually for maintenance as detailed below. From 
Jannary, 1897, they should pay Rs. 8 per mensem at the end of 
each English month and they should pay Rs. 12 in the last 
month of December of each year. They should pay the aforesaid 
monthly sum either on obtaining a receipt signed by the defen- 
dant or by money order. T£ the plaintiff or her representatives 
should fail to pay to the defendant the aforesaid monthly sum at 
the end of each month, the defendant shall have power to recover 
the monthly sum with interest at Ite. 1 per cent. per mensem, 
from the property decreed by instituting a suit as she should 
like. The defendant has an unmarried daughter. As regards 
her it has been agreed upon that if the plaintiff should get her 
married in her husband’s family she (plaintiff) should not pay 
anything as marriage -expenses: otherwise the plaintiff or her 
representatives should at the time of the marriage of the said 
daughter pay to the defendant Rs. 300 for expenses’ of the 
marriage of the said danghter. They should make this pay- 
ment under a registered receipt. If they should refuse to 
make the payment the defendant shall be at liberty to 
recover it by instituting a suit. The defendant shall be autho- 


. rised to live during her lifetime in the house in dispute, situate 
. in mauza Bankati, tappa Mathuli, pargana Mahuli, and occupied 


by the defendant, without any power to sell, mortgage, and 
transfer it in any way. After the death of.the defendant, it 
shall be taken by the plaintiff or her representatives. The whole 
of the rabi crop sown by me, the defendant, in mauza Chitauni, 
mauza Bankati, and mauza Sajna Khar, shall be appropriated 
by me, the defendant. After having cut the standing rabi crop, 
Ishall give up the land at once. The plaintiff is the owner of 
the said land.” The plaintiff now sues for arrears of maintenance 
with interest, Rs. 300 for the expenses of the marriage of her 
daughter and for a declaration that the property set forth is liable 
for the recovery of the maintenance and marriage expenses and 
that the plaintiff may be allowed to recover the same by auction 
sale of the property. The defendants are (1) Musammat Bachichi, 
(2) donees from Musammat Bachchi, (3) transferees for value 
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from Musammat Bachchi, (4) transferees for value from the 
donees of Musammat Bachchi. 

A personal decree has been given against Musammat Bachchi 
both for the maintenance and the marriage expenses, and in the 
present appeal we have nothing to do with this personal decree. 
The lower appellate Court, however, held that the transferees for 
value were transferees for value without notice, and that the 
plaintiff could not enforce her right against the property in their 
hands having regard to the provisions of section 39 of the Trans- 
fer of Property Act, 1882. The parties all agree that the only 
question before me is whether or not the arrears of the annuity 
can be realised against the property in the hands of the trans- 
ferees. This question alone has been argued. It is clear that 
so long as Musammat Maina had a mere right of maintenance 
section 39, applied, but in my opinion as soon as she got in lieu 
of her right of maintenance a decree fixing a definite sum and 
charging specific property with payment thereof, what was 
previously a mere right of maintenance became a right of quite 
a different.nature and section 39 no-longer applied. It has 
been argued, however, that the decree did not amount to a charge 
on specific property and that even if it did, such a charge can- 
not be enforced against the property in the hands of bona fide 
purchasers for value, which the respondents have been found 
to be. First as to whether or not the decree amounted to a 
charge. The question whether immovable property of one person 
has, by a document executed by the parties, been made security 
for the payment of money to another, i.e., whether the latter 
person has a charge on the property within the meaning of 


section 100 of the Transfer of Property Act, must depend upon. 


the construction to be placed on the document. No special words 
are necessary, the intention of the parties must be ascertained 
from a proper consideration of the nature of the document and 
the provisions it contains. In the present case I think it is 
quite impossible to come to any conclusion other than that 
Musammat Maina and Musammat Bachchi by the deed of còm- 
promise which was incorporated into the decree, intended to 
make the specific property which was given over to Musammat 
Bachchi security for the payment of the Rs. 100 in leu of main- 
tenance to Musammat Maina. (It is now admitted that the 
Rs. 300 marriage expenses is not charged.) No doubt the pro- 
perty was only to be sold in the event of non-payment, but the 
property was nevertheless by the decree made security for the 
payment of the annuity. It was not a mere contract to give 
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security at some future date, no furthor document was contem- 
plated by either party, and the object and intentions of the 


_ parties were to be carried out by a decree following the terms 


of the deed of compromise. I have been referred to a case 
Harjas Rai v. Naurang and others). It was held in that case 
that on the true construction of the document then in question 
a charge had not been created upon specifie property. In that 
case the circumstances that gave rise to alleged charge were 


_ entirely different to the circumstances in the present case. The 


words alleged to create.the charge occurred in a sale-deed. In 
the present case they occur in a decree incorporating a deed of 
compromise, Furthermore, the words used are quite different. 
In the case cited the money said to be secured was. to be re- 
covered “ from our persons or the said property or any other 


_ property.” The introduction of the words “from our person ” 


“and any other property ” may well lave influenced the Court 
in coming to the conclusion that on the true construction of the: 
document in question “ immovable property had not been made 
security for the payment:of money.” I now come to deal with 
the next contention which is thatseven if the property was made 
security it cannot be enforced against the property in the hands 
of bona fide transferees for value without notice. This contention 
is urged upon the ground that in every case where immovable 
property of one person has been made security in favour of 
another person and the transaction does not amount to a mort- 
gage, the latter is in exactly the position of a person who accord- 
ing to English Law has a mere charge in equity. I can find 
no sanction for such a proposition. I do not mean to say that 
there are no cases in which it would not be right and proper to 
apply the doctrine that a: mere equitable claim will not be 
enforced against bona fide transferees for value without notice. 
But it is much too broad a proposition to state that in all cases 
where by act of parties or operation of law immovable property 
of one person is made security for payment of money to another 
and the transaction does not amount to a mortgage the security 
will not be enforced even against such transferees. 

The Transfer of Property Act recognises in the clearest man- 
ner that immovable property can be made security for the pay- 
ment of money by way of charge just as it recognises the various 
kinds of mortgages. It equally recognises the right to enforce 
the mortgage or charge. It would appear that the provisions 


as to registration contained in the Registration and Transfer of 
(1) [1906] 3, A. L. J. R., p. 220, 
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Property Acts apply to charges (when created by acts of parties) 
just as much as to mortgages, and if they doso apply I can see 


very little reason for drawing a distinction between mortgages - 


on the one hand and charges (within the meaning of section 100) 
on the other, more particularly as registration amounts to notice. 
The Transfer of Property Act contains no provisions that charges 
within the meaning of section 100 shall not be enforced against 
transferees for value. The absence of such a provision is parti- 
cularly significant when we compare section 40 which contains 
an express provision that rights to restrain the enjoyment of 
property aud obligations arising out of contract but not amount- 
ing to an interest in the property are not to be enforced against 
a transferee for consideration and without notice. It may very 

well be said that if the legislature intended tliat charges within 
~ the meaning of section 100 were not to be enforced against 
transferees for value, section 100 would have contained a provi- 
sion similar to that contained in section 40. It is clear that the 
deed of compromise having been incorporated into the decree, 
registration was not necéssary. , 

In my judgment the property in tho present case having een 
made security for the payment of the 100 rupees to Musammat 
Maina by the decree of the Court, Musammat Bachchi when she 
attempted to transfer tlhe property was attempting to give away 
something more than was hers to give. She could only give the 
property subject to the burden of making good the annuity to 
Musammat Maina. In my opinion the security can be enforced 
against the property in the hands of the defendants unless some 
reason not at present appearing exists why Musammat Maina 
cannot enforce her right. Having regard to what I have said I 
consider that the case should be remanded to the lower appellate 
Court under the provisions of section 562. All parties present 


during the argument agree that this is the proper course. `I- 


_allow the appeal, sct aside the decree of the lower appellate 
Court and remand the case to the lower appellate Court to dis- 
pose of the same in due course having regard to what I have 
stated above. The appellant will have her costs of this appeal 
against such of the respondeuts as appealed against the decision 
of the Court of first instance including fees on the higher scale. 
Other costs will abide the result. 


Appeal allowed—~ Cause remanded. 
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KALKA PRASAD.” 
Civil Procedure Code, (Act XIV of 1882), sections 244 (clause) c, and dS3— 
restitution where judgment superseded——-Review of judgment. 
Section 583 of the Code of Civil Procedure does not apply where the 
applicant is deprived of the property in execution of a decree of the appel- 
late Court which is subscquently set aside upon a review of judginent by 
that Court. But when-a judgment is reversed or superseded one of the 
remedies open to the successful party is restitution by “ summary process” 
and the matter is one which can be dealt with under the provisions of 
section 244 (clause) ¢, Civil Procedare Code. By such an application he 
may ask not only for restoration of possession but also for rents and profits 
of which he has been deprived. The applicant in this case was however 
entitled to mesne profits from the date of the decree on review passed by 
the High Court and not for any period earlier, as he had been guilty of 
gross laches in applying for review. 
Shama Parshad v. Iurro Purshad, 10 M. I. A., 203. Hurro Chundar 
v. Shoorodhonee Debi, 9 W. R., 402; Saran v. Bhagwan, I. L. R., 25 AL., 
441; Harnam Chundar v. Muhammad Yar Khan, I. L. R., 27 All, 485 
s. 0. 2 A. L. J. R, 169 ; Mookoond Lal v. Mahomed Sami, I. L. R., 14 
Cal., 484 referred to. 
Tixeoution First Arrear from a decree of H. David, Esq., 
Subordinate Judge of Meerut. 
A. E. Ryves (with him W. Wallach), for the appellant. 
Jang Bahadur Lal, for respondent. ` 
The following judgment was delivered by 
BANERJI, J.—The circumstances which have given rise to this 
appeal are these -—One Nanak Chaud, whose estate is now in 
charge of the Court of Wards brought a suit against Mathura 
Das and others for partition of certain family property. The 
Court of first instance made a decree for partition under which 
a certain house, described as No. 6, was allotted to the share of 
Mathura Das to whom some compensation was also awarded. 
Nanak Chand appealed to this’ Court in respect of the award of 
compensation only, upon the ground that the Court had wrongly 
refused to amend a clerical error in the plaint and bad thereby 
awarded to Mathura Das as compensation a larger amount than 
that to which he was entitled. This Court, however, by its 
decree, dated the 7th of J anuar y, 1890, allotted to Nanak 
Chand’s share the house No. 6, although he had submitted to 
the decision of the Court below as to the assignment of that 
ey. F. A. 93 of 1905, 
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house to the share of Mathura Das. In execution of this decree 
Nanak Chand took possession. of the house in 1892, and remained 
in possession till 1904. In 1902, an application was made to 
this Court for a review of its judgment of the 7th of January, 
1890, on the ground that there was-in it an error apparent on the 
face of the record. The application was granted aud on the 
14th of August, 1902, this Cowt set aside its original decree and 
dismissed the appeal of Nanak Chand, the result being that the 
decree of the Court of first instance allotting house No. 6 to the 
share of Mathura Das was restored. Mathura Das having died, 
his son, the respondent, Kalka Pershad, recovered possession of 
the house in June, 1904. He now claims mesne profits for the 
period of his dispossession, that is, from August, 1892, to June, 
1904, and he also claims the value of a fencing and a gate. The 
Court below having awarded to him the mesne profits claimed, 
this appeal has been preferred on behalf of the Court of Wards. 


Mr. Ryves, for the appellant, has raised three contentions before 
us: first, that the application of the respondent is not main- 
tainable under section 583 of the Code of Civil Procedure, the 
section under which it purports to have been made; second, 
that his remedy is a suit and not an application; and, third that 
in any case he is not entitled to mesne profits for more than 
three years. 

The first contention is in my judgment well-founded. Section 
583 provides for the case of a benefit including restitution to 
which a party is entitled under a decree passed in an appeal 
under Chapter XLI. The benefit which the respondent claims 
in this case was not granted to him in an appeal uncer that 
chapter, but as he urges, he is entitled to it, becatise the decree 
of the appellate Court was set aside by that Court upon review 
of judgment. This was done under Chapter XLVII. The 
respondent was not deprived of possession in execution of the 
‘decree of the lower Court which was set aside subsequently on 
appeal, but he was dispossessed in execution of the decree of 
the appellate Court itself. Section 583 applies to a case of the 
former description. This now being a case of that description, 
the Court below was wrong in holding that the respondent was 
entitled to restitution under that section. 

Upon the second question, I am of opinion that it was not 
necessary for the respondent to bring a fresh suit, that it was 
the duty of the Courts to restore to him that of which he had 
been deprived by reason of the enforcement of the erroneous 
decree subsequently set aside, and that his remedy was by appli- 
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Civit. - cation. In the case of Shama Purshad Roy Chowdery v. Hurro 
1908. Purshad Chowdery(*) their Lordships of the Privy Council held 
=~ as follows :—“ There is no doubt that according to the law of 


ee OF this country—and their Lordships see no reason for holding that 
v. it is otherwise in India—money recovered under a decree or 
Karka Prasad. judgment cannot be recovered back in a fresh suit or action 
Panan., J. whilst tho decree .or judgment under which it was recovered 
remains in force; but this rule of law rests, as their Lordships 
apprehend, upon this ground, that the original decree or judg- 
. ment must be taken to be subsisting and valid until it has been 
reversed or superseded by some ulterior proceeding. l£ it has 
been so reversed or superseded, the money recovered under it — 
ought certainly to be refunded and, as their Lordships conceive, 
is recoverable either by summary process or by a new suit 
or action.” According to this ruling when a judgment has 
been reversed or superseded one of the remedies open to the 
successful party is restitution by “summary process,” that is, by 
an application to the Court executing the decree. The matter is, 
in my opinion, one which may be dealt with under the provi- 
sions of section 244 of the Code of Civil Procedure, being a 
question relating to the execution of the decree. It was observed 
by Sir Baryes Peacoox, C. J., in Hurvo Chunder Roy Chowdhry 
v., Shoorodhonee Debi") that “ the decree of reversal necessarily 
carries with it the right to restitution of all that has been taken 
under the erroneous decree in the same manner as an ordinary 
decree carries with it aright to have it executed and I should 
have considered that a decree of reversal necessarily authorized 
the lower Court to cause restitution to be made of all that the 
party against whom the erroneous decree had been enforced had 
been deprived by reason of its having been enforced.” With 
this view I am in full accord, and in my opinion the subsequent 
decree by which the original decree was reversed or superseded 
contained by necessary implication a direction for restitution. 
An application for restitution is therefore an application for 
execution of the later decree, and comes within the provision of 
clause (c) of section 244. In Saran v. Bhagwan(*) it was held 
by this Court that restitution of money realized under an ex parte 
decree which was subsequently set aside could be sought by 
an application for execution, and in Harram Chandar v. 
Muhammad Yar Khan(*) it was held that an application for 
(1) [1865] 10 M., L A., 203. . 
(2) [1868] 9 W. R., 402 at p. 407. 
(3) [1903] I. L. R., 26 All, 441. (4) [1905] I. L. R., 27 All, 485, 
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refund of money realized in execution of a decree subsequently 
amended under section 206 of the Code was an application under 
section 244, The principle of these rulings, I think, applies to 
the present case and the application of the respondent may be 
deemed to be one under that section. The original decree of 
this Court having been superseded by the judgment passed on 
review the respondent is entitled to restitution of what was lost 
by him in consequence of the execution of the superseded decree 
and his remedy in my opinion is an application to the Court. 
By such application he may ask not only for restoration of posses- 
sion but also for the rents and profits of which he has been 


deprived. In Mookoond Lal Pal Chowdhry v. Mahomed Sami` 


Meah(:), Perarramu, C. J.. observed: “TI think itis an inherent 
right in the Court itself to prevent its proceedings being made 
any cause of injustice or oppression to any one and therefore it 
seems to me that that inherent right does exist, and that the 
Court has power under that inherent right to order restitution 
of the thing which has been improperly taken and asa part of 
that power it must have the right and the power to order resti- 
tution of everything which has been improperly taken......... and. 
of any proceeds which have been improperly taken.” (See also 
Raja Singh v. Kooldip Sangh(*).) Holding the view that I do as 
to the applicability of section 244, I deem it unnecessary to 
express any opinion upon this point. In my judgment the Court 
was competent to award mesne profits to the respondent upon an 
application being made to it, whether it could do so under sec- 
tion 244 or in the exercise of its inherent powers, and that it was 
not necessary for the respondent to bring a separate suit. 

As for the amount of mesne profits, I am of opinion that the 
-~ respondent should not be allowed profits for any period anterior 
to the date on which the judgment upon review was passed by 
this Court. This is not on the ground of limitation but because 
the respondent or his predecessor in title was guilty of gross 
laches, and clearly slept over his rights. He not only submitted 
to the original decree of this Court but made no application for 
review of judgment until nearly ten years after the date of the 
decree. He has offered no satisfactory explanation of this long 
delay though an error was apparent on the face ‘of the decree. 


I would therefore award him mesne profits from 14th August, : 


1902, the date of this Court’s decree upon review, to June, 1904, 
when he was restored to possession, that is to say, for a period 
(1) [1887] L L. R., 14 Oal, 484. 

(2) [1894] I. L. B., 21 Cal, 989. 
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of 23 months. During this period the appellant had no right to 
continue in possession and ‘he ought to have relinquished 
possession as soon as this Court decided against him on review. 
The lower Court has awarded profits at the rate of Rs. 7 a 
month and this rate is not disputed. The profits for 23 months > 


. at the above rate amount to Rs. 161, and this is the sum to 


which I think the respondent is entitled. He should also be 
awarded interest on the said amount at the rate of 6 per cent. 
per annum from June, 1904, when it became due, to the date of 
payment, interest being by the very definition of mesne profits 
a part thereof. T would accordingly vary the decree and order 


‘of the Court below and award to the respondent Rs; 161 with 


interest thereon at 6 per cent. per annum from June, 1904, to 
the date of payment. Having regard to the circumstances of 


the case, I think the parties should abide their own costs in both 


Courts. 
RICHARDS, J.—I concur. 


In the absence of the authorities referred to, I would have had 
some difficulty in coming to the conclusion that this application 
could be made under the provisions of section-244 of the Code 


of Civil Procedure. I entirely concur with my learned colleague 


on the question of the amount of mesne profits and interest to 
be awarded. 


By tae Court.—The appeal is allowed in part, the decree and 
order of the Court below are varied to this extent that the res- 
pondent is awarded Rs. 161 (one hundred and sixty-one rupees) 
with interest thereon at 6 per cent. per annum from June, 1904, 
to the date of payment. The parties will abide their own costs 
in this Court and in the Court below. 


Appeal allowed—Decree modified. 


- 
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BIRJNANDAN LAL 
PCTSUS — 
KUNWARI AND OTHERS.“ 


Pre-emption—Diseontinuance of custom—Burden of proof—Purchase 
on few occasions by strangers no evidence of discontinuance. 


Where a custom of pre-emption is proved to have once existed it hes 
on the defendant vendee to show that it had come toanend. The fact 
that on two or.three occasions strangers were permitted to purchase with- 
out objection is no evidence that the custom had come to an end. Ram 
Sarup v. Sital Prasad, A. W. N., 1004, p. 128, s. 0, 1 A. L. J. R., 278, 


referred to. 
SECOND APPEAL against the decree of T. A. H. Way, Esqr., 


District Judge of Gorakhpur, reversing a decree of Mr. Nand 
Lal Banerji, Munsif. | 


Suit for pre-emption. 

The material facts appear from the judgment. 

The Court below dismissed the suit. 

Plaintiff appealed. 

Haribans Sahat, for the appellant. 

Al. M. Malaviya, with him (Iswar Saran), for vhe respondents. 


The following judgment was delivered by 

Ricwarps, J.—This was a suit by the plaintiff for pre-emption. 
The case was heard by the Munsif. He framed issues in the 
case, decided them and gave a decree to the plaintiff. Amongst 
other ‘issues that were framed was the issue whether or, not the 
custom of pre-emption prevailed. It lay on the plaintiff to prove 
this issue, and he did so by producing the-wajib-ul. arg of 1860. 
The Munsif finds that the right of pre-emption does exist and 
that it is based upon a custom, and he relies upon the cajib-ul- 
arz. As the learned District Judge takes no exception to the 
finding of the Munsif in so far as he finds that the custom once 
existed, I take it that the right is one based upon custom and 
not upon contract. The distinction is important, because if the 


right were based upon contract, it would come to an end with. 


the settlement of 1860. The custom having been proved to have 


existed it lay on the defendants to show that it had come to an 
© S, A, 932 of 1904, 
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ond. The mere fact that on two or three occasions stangers 
were permitted to purchase without objection was no evidence 
that the custom that had existed had come to an end, see Ram 
Sarup v. Sital Prasad('), The appeal is allowed, the decree of 
the lower appellate Court is set aside and the case is remanded 
to that Court for disposal on the merits. The appellant will have 
his costs of this appeal. Other costs will abide the result. 
Appeal allowed. 
(1) [1904] 24 A. W. N., p. 128; 1 A. L. J. R., 278. 


KING-EMPEROR 
VCLBUS 
MEHARBAN HUSAIN anv otiers.® 


Magistrate—Jurisdiction of —First complaint dismissed—eecond complaint 
by a different person—same acta. 

A complaint was filed hy a woman charging the accused with certain 
offences. One of these offences was that her daughter had been wrongfully 
taken away by the accused. This complaint was dismissed. A second 
complaint was filed by the husband of the daughter. The acts complained 
of by the husband were the same as the acts that the girl’s mother had 
complained of, although the offences suggested by the complaints were 
different. Held that the Magistrate had jurisdiction and was bound to 
entertain the second complaint and deal with it according to law. 

Queen-Empress v. Uinedan, 1905, A. W. N., 88; Dwarka Nath v. Bem 
Madhab, I. L. R., 28 Cal., 652; Mir Ahmad Husain v. Mahomed Askan, 
I. L. R., 29 Cal., 726 referred to. 

Queen-Eempress v. Adam Khan, I. L. R., 22 AIL, 106 distinguished. 

CRIMINAL Rererenor by D. R. Lyle, Esq., Sessions Judge of 
Moradabad, recommending that the order of commitment passed 
by Munshi Ajudhia Prasad, Deputy Magistrate Moradabad, be 


quashed? 
The facts of the case appear from the judgment. 


Officiating Government Advocate (W. Wallach), for the Crown. 

O'Conor, for the opposite party. 

The following judgment was delivered by 

Ricuarps, J.—This is a reference by the Sessions Judge at 
Moradabad suggesting that a commitment against the six persons 
named as opposite parties should be quashed. The powers of 
the High Court to quash a conviction are those conferred by 
section 215, Criminal Procedure Code and in my opinion there 


is no ground for quashing the commitment in the present case, 
Cr, Ref. 246 of 1906. 


Volz tii] HIGH COURT. 583 
It appears that on the 20th of September 1905, one Musammat CRIMINAL, 





Muintaz-un-nissa filed a complaint in the Deputy Magistrate’s 1908. 
Court in which she accused the persons, I have mentioned above i 
with offences under sections 148, 337 and 458, Indian Penal eer ee 
Code. I may here remark, although it may not be very material.  MENARDAN 
that the learned Sessions Judge is wrong in stating in his Husain. 
reference that. the complaint was laid under sections 365 and Riehards, J. 
366 of the Indian Penal Code. A considerable amount of m 


evidence was taken but on the 5th of December, without having 
issued notice to the opposite party he dismissed the complaint. 
Without in any way wishing to prejudice the case I think events 
have shown that it is possible that the learned Deputy Magis- 
trate was not quite prudent in so dismissing the complaint. 
The woman’s complaint had reference to the taking away of her 
daughter by the opposite party and an alleged attempt to make 
her transfer her property to her brother, a son of the com- 
plainant, also to alleged wrongful confinement of herself and 
to the forcing of the daughter into a marriage with another 
person. On the 4th of December, ie., the day bofore the 
dismissal of the mother’s complaint Mehdi Hasan filed a further 
complaint against the same persons under sections 365 and 366. 
‘The acts complained of were no doubt the same as the acts 
that the girl’s mother had complained of, although the offences 
suggested by the complaints were different. The learned 
Deputy Magistrate summoned witnesses on this second complaint 
for the 13th, and on the 14th notices were issued to the accused. 
Evidence was also recorded and on the loth February, 1906, 
the commitment order, which it is now sought to quash, was 
passed. It is contended on behalf of the opposite parties that 
the Deputy Magistrate had absolutely no jurisdiction to enter- 
tain the second complaint in as much as he had already dis- 
missed in the manner I have stated the first complaint made 
by the girl’s mother. I can find nothing in the Criminal 
Procedure Code which prevents a Magistrate entertaining a 
second complaint made against the same person even though 
the second complaint may be connected with a previous com- 
plaint, which has already been dismissed under the provisions 
of section 203. No doubt a Magistrate’to whom a second 
complaint was made might take into consideration the fact 
that a previous complaint had been made and dismissed. This 
however is not the question before me. The question before 
me is, had the Magistrate jurisdiction to entertain the com- 
plaint of the husband after he had dismissed the complaint of 
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the mother. If he had, the present commitment can not 
be quashed by me. In my judgment the Magistrate had juris- 
diction and was bound to entertain the second complaint and 
deal with it according to law. A number of authorities have 
been cited; amongst others the case of the Queen Empress v. 
Umedan.) In that case a bench of two Judges considered that 
a Magistrate could take coginzance of a second complaint made 
by the same complainant. This is a very much stronger case 
than the present one where the second complaint was made 
by a different person alleging different offences though possibly 
grounded on more or less the same facts. 

To the same effect is the caso of Dwarka Nath Mondul v. 
Beni Madhab Banerjee(*) and that of Mir Ahwad Hossein v. Maho- 
med Askari(*). On the other side, the case of Queen Empress v. 
Adam Khan *) is cited. The facts of that case are quite 


‘different from the facts of the present case and the learned 


Judge there cited with approval the decision that I have already 
referred to, of Queen Empress v. Umedan(!). In my judgment 
the mere fact that the complaint of the husband was made the 
day before the dismissal of the mother’s complaint can make 
no -difference whatever. I see no reason therefore to quash 
the commitment and this is my auswer to the reference. Let 
the record be returned. 
Record returned. 

(1) ..[1895] A. W. N., 86. . 

(2) [1901] L L. R., 28 Cal., 652. 

(3) [1902] I. L. R., 29 Cal, 726. 

(4) [1899] I. L. R, 22 All, 106. 
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RANI INDOMATI 
Versus 
JAGESHAR AND ANOTHER.” 


Code of'Qivil' Procediire (XIV of 1882), sections 244 and 278—Legal 
Representative of judgment-debtor—Objection in execution nob raised— 
Defence to sutt. 

An objection by the legal representative of a judgnient-debtor to the 
attachment and sale of a property upon the ground that he holds it as a 
trustee, and that it is not the judgment-debtor’s property is not an objec- 
tion under section 244 but under section 278 of the Code of Civil Proce- 
dure. But there is nothing in law which compels aman who can raise 
an objection under section 278 to raise it at the period contemplated by 
that section, and if no such objection is raised under that section, it may 
be set up as a defence to a sùit brought by the auction purchaser of that 
property for declaration of his title. Seth Chand Mal v. Durga Dei, I. L. 
R., 12 All, 313, and Ali Sajjad v. Bhajan Singh, 3 A. L. J. R., 370, 
referred to. ; ; l 

SECOND APPEAL from a decree of Rai Pandit Indarnarain, Subor- 
dinate Judge of Fatehgarh, affirming a decree of Babu Khirode 
Gopal Banerji, Munsif of Kanauj. 


Tej Bahadur Sapru, for the appellant. 
Govind Prasad, for the respondent. 


The following judgment was delivered by 

Ricuarps, J.—In this suit the plaintiff seeks to have it declared 
that he is the auction purchaser of a certain grove and he also 
claims possession. He says that in certain proceedings against 
aman of the name of Rajkumar certain property was taken 
in execution and sold, that this property included the grove in 
question, and that he obtained a sale certificate for the property. 
After the decree had been obtained against Rajkumar the latter 
died, and in the execution proceedings, Rani Indomati, his 
widow, was brought on the record as lis representative. Rani 
` Indomati raised no objection either under section 244 or under 
_ section 278 of the Code of Civil Procedure. Actual possession 
of the property sold, save the grove now in dispute, was obtained 
by the plaintiff and the present suit was instituted in respect of 
the grove only. Raui Indomati now defends the suit and alleges 
that prior to the year 1898, she had become entitled to the grove 

eS. A. 696 of 1904, 
78 


565 


CIVIL 


a erma 


1906. 
— 


May 1. 


tly 


RIODARDS, J. 


ar 


Richards, J. 





566 


Crvib. 
1908. 
— 
InDOMATI 
U. 
JAGESIIAR. 





Richards, J. 





HIGH COURT fA. L. J. B. 


in question by purchase made with her own money and that 
by a rogistered deed she had duly dedicated the property for 
certain religious purposes. The plamtiff replies to this defence 
by stating that she was the representative of the deceased 
Rajkumar and was therefore bound to raise an objection in the 
previous proceedings under section 244 of the Code of Civil 
Procedure and that she cannot now be heard in making this 
defence. Tt is then urged on behalf of Rani Indomati that 
inasmuch as the property in question was in her possession, not 
as judgment-debtor or as the representative of the judgment- 
debtor, but as trustee for the religious purpose, she was not 
bound to make this objection in the previous proceedings, that 
it could not have been decided under section 244 if she had 
done so, and accordingly she is now entitled to make the defence 
set forth in her written statement. The court below has not 
gone into the question as to whether or not there was a real 
and genuine sale to Rani Indomati, and a subsequent dedication 
by her. Ido not wish to express any opinion one way or another 
upon these questions which will have to be decided when the 
case goes back. The appellant relies upon-the judgment of the 
Full Bench in the case of Seth Chand Mal v. Durga Dei). In 
that case the majority of the court were of opinion that where 
a person.who was brought on the record as the representative 
of a deceased judgment-debtor claimed the property not as his 
own but as trustee for some one else, he is entitled to have the 
question, as to whether or not his claim is well founded, tried in 
a separate suit. It seems clear that if Rani Indomati had raised 
the objection that she was a mere trustee, she would hare 
raised the question under section 278 and not under section 
244. If her objection had been overruled, she would have 
been entitled to have brought a separate suit. It is of course 
to be remembered that she had raised no such objection 
either under section 278 or section 244. But I can sée nothing 
which renders it .obligatory upon a person having a claim 
which can be raised under section 278 to raise it at the period 
contemplated by that section. In a recent case, Ali Sajjad v. 
Bhajan Singl{*) a preliminary objection was taken that where 
an objection to an attachment was taken by the legal repre- 
sentative of a deceased debtor claiming the property for trust 
as a trustee under the provisions of section 278, no appeal lay. 


It appears to have been conceded that if the objection was 
(1) [1889] L L. R., 12 AlL, 313. | 
(2) [1906] 3 A. L. J. R., 370. 
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under section 244 or could have been dealt with under that 
section an appeal would have lain. The court held that the 
preliminary objection must prevail and that the objection could 
only have been brought under section 278. The court cites 
with approval the Full Bench decision which I have just referred 
to. The only difference between that case and the present is 
that Rani Indomati did not prefer any claim or make any 
objection to the attachment of the grove when it was attached 
with other property in the previous litigation. Under these 
circumstances I allow the appeal, set aside the decrees of both 
the courts below, and remand the suit through the lower 
appellate court to the court of first instance with directions to 
re-admit the suit under iis original number in the register and 
proceed to determine the suit on the merits having regard to the 
observations made above. Costs will abide the event. 
Appeal allowed. 


n_a 


Mounsnt MAZHAR HASAN AND ANOTHER. 
l TET EUS 
BEHARI SINGH.* 


Possession—Suit for—defence of Lmitation—plaintiff to prove subsisting 
title—submerged land—constructive possession of true owners. 


When the defendant to a suit for possession of land pleads adverse 
possession, it lies in the first instance upon the plaintiff to prove that he 
was in possession at some time within 12 years of the suit. Jafar 
Husain v. Mashug Ali, I. L. R., 14 All, 193, referred to. 

Where a party is dispossessed by vis major, e. g., floods the constructive 
possession of the land so long as the land remains submerged is in the 
true owner. Secretary of State for India v. Krishna Mani Gupta, I. L. R., 
20 Cal., 518, referred to. 


SECOND APPEAL against the decree of Pandit Alopi Prasad, 
Officiating Additional Subordinate Judge of Moradabad, modi- 
fying a deerce of Pandit Mohan Lal Hukku, Munsif, 


Suit for possession. 
The material facts appear from the judgment. 
B. E. O’Conor (with Muhammad Ishaq), for the appellants. 


Sundar Lal, for the respondent. 
2 8. A. Nọ. 62 of 1905, 
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The judgment of the court was delivered by 

STANLEY, Č. J.—We cannot satisfactorily dispose of this appeal 
without having a finding upon an issue which the lower appellate 
Court has failed to determine. The suit is one for the recovery 
of possession of land. The main defence raised by the defend- 
ants was that they had been in adverse possession of the Jand 
in dispute for upwards of twelve years, and consequently the 
plaintiffs suit was barred. When a defence of this kind is 
raised, the question of limitation becomes a question of title 
and it lies wpon the plaintiff in such a case to prove that he was 
In possession at some time within the period of limitation and 
not for the defendent in the first instance to prove that he was 
in adverse possession for twelve years. The rule is laid down 
in the case of Jafar Husain v. Mashuq Ali (*) in which EDGE, 


©. J. and Briar J., held in a similar case that before going into 


the question as to whether the defendants had or had not title 
by adverse possession, the District Judge ought to have satisfied 
himself and expressed an opinion that there was prima facie 
proof that the plaintiff had a subsisting title at the commence- 
ment of the suit. On the question of onus of proof both the 
courts below appear to us to have erred. The court of first 
instance in the course of its judgment observes, “For the 
purposes of limitation actual adverse possession for 12 years 
must be proved, and the onus of proof is on the defendant who 
sets up the plea of limitation to the detriment of the real owner’s 


title.’ The learned officiating additional Subordinate Judge 


falls into the same error. He says in the course of his judgment 
that the appellant and his karinda having admitted in their 


‘depositions that the land in the claim once belonged to the 


plaintiff's village and mahal, “this amounts clearly to an 
admission of the plaintiffs title.’ Such an admission we may 
point out is no more than an admission, that the land in dispute 
at some time or other, not necessarily within, the period of 
limitation, did belong to the plaintiff. Then later on he observes, 
“Such being the case, the onus of proving adverse possession 
for more than 12 years Jay on the defendant,” and consequently 
he held that the defendant had failed to prove adverse possession. 
The land which is the subject-matter in dispute in this litigation 
appears to be Jand which has been submerged by the overflow 


of a stream, called the Kast River, and Mr. Sundar Lal on behalf of 
. the respondent has pointed out the dilliculty which in some cases 


neue lie in the way of a person entitled to land so submerged 
(1) [1892] L L. R., 14 All, 193. 
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of proving actual possession within the period of limitation, but he Civil, 
has to a large extent solved that difficulty by a reference to a ` _ 1906. 
decision of their Lordships of the Privy Council to be found in = 
the case of the Secretary of State for India v. Krishnamoni S 


Gupta(?) to the effect that where a party is dispossessed by Bestari Siwon. 
vis major of floods the constructive possession of the land is, sym ley, 0. J. 
if anywhere, in the true owners and that so long as the land 
remained so submerged no title could be made against the 
true owner. If, therefore, the respondent can establish that he 
was in actual possession of the land in dispute up to the date 
of its submersion, that would be apparently sufficient- prima 
facie evidence of the possession of the plaintiff during the 
submersion. This -issue, however, has not been decided by the 
lower appellate court. That court has simply found -that the 
defendants had failed to prove their title by adverse possession. 
We therefore refer to. the lower appellate court the following 
issues under the provisions of section 566 of the Code of Civil . 
Procedure. 

Was the plaintifi-respondent in possession, either actual or 
constructive, of the property in dispute at any time within twelve 
years next before the institution of the suit ? - 

The court may take such relevent evidence as the parties may 
tender for the determination of this issue. On return of the 
findings the parties will have the usual ten days for filing 











objections. 
J, s A Issue remitted. 
(1) [1902] I. L. R. 29 Cal., 518. 
FULL BENCH. 
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i MANGU LAL.” f June 18. 
N.-W. P. Tenancy Act (II of 1901),—seetion 175—no appeal ee Granny OT 
orders to execute a decres—orders—decrees. Knox, J. 

Aikman, d. 


An appeal does not lie from an order of an Assistant Collector of the 
Firat Class passed on an application to execute a decree of a Court of 
Revenue, such orders not having the force of decrees. 

Kharag Singh v. Pala Ram [1905], I. L. R., 27 AL., 31, overruled. 


SECOND APPEAL against the order of L. G. Evans, Esq., Dis- 
trict Judge of Saharanpur, confirming an order of J. B. Ormrod, 


Esq., Assistant Collector, First Class, of Saharanpur. 
> E. B. A. No. 889 of 1905. 
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Cit. Application for execution of a decree of Rent Court. 

1906. The facts of the case sufficiently appear from the judgments. 
MUSANNAT f 

ZOHRA They are shortly as follows :—The judgment-debtors brought 
wne lat, ê suit against the appellant for profits which was dismissed and 


less than Rs. 100 awarded to the decree-holders for costs. The 
decree-holders applied to execute the decree. The judgment- 
debtor pleaded that the execution was barred. The Court of 
first instance dismissed the objection and allowed execution to 
proceed. The Judge dismissed the appeal holding that no 


appeal lay. 


ee 


Jud gment-debtors appealed. 


Sital Prasad Ghosh (for J. N. Chaudhri), for the appellants, 
submitted that there being no definition of ‘decree’ either in 
_ the N.-W. P. Tenancy Act or in the General Clauses Act (local), 
mz. Act No. I of 1904, the definition given in the Code of Civil 
Procedure applied to the Agra Tenancy Act under the provisions 
of section 193 of that Act. The order that was appealed against 
to the District Judge in the present case amounted to a decree 
by force of section 2 of the Code of Civil Procedure and was — 
therefore appealable to him. The omission of the word ‘ order’ 
in section 177 of the Agra Tenancy Act was intentional, and 
by such omission all orders other than those amounting to decrees 
were meant to be excluded from the operation of that section. 
The provisions of the Tenancy Act did not militate against the 
definition of ‘decree’ as given in the Code of Civil Procedure, 
He relied on ` 
Kharag Singh v. Pala Ram, [1905], I. L. R., 27 AN., 31, 
and the reasoning of the learned Judges in that case. 


Satya Chandra Mukerji for Satish Chandra Banerji), referred 
to the various sections of the N.-W. P. Tenancy Act relating to 
appeals and contended that the ruling in I. L. R., 27 AIL, 31, 


was not sound. 


Sital Prasad Ghosh was heard in reply. Act XILof 1881 gave 
aright of appeal and that must not be deemed to have been 
taken away by the present Act in the absence of clear indica- 
tions to that effect. The opposite contention would make all 
orders in execution passed by an Assistant Collector of the First 
Class final, a thing which could not have heen intended by the 
legislature, 


- 
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The following judgments were given by the Court :—- 

Stantey, O. J.—The only question in this case turns upon 
the meaning of one or two sections of the Agra Tenancy Act, 
(Act No. Hf of 1901). The appellants brought a suit against the 
respondent for profits. This suit was dismissed by the frst 
Court and the dismissal was affirmed on appeal and costs awarded 
to the defendant which amounted to a sum considerably under 
Rs. 100. The respondent proceeded to execute his decree for 
costs but was resisted by the appellants who set up the plea of 
‘limitation. The Assistant Collector, who was an Assistant Collec- 
tor of the first class, disallowed the plea and thereupon an appeal 
was preferred to the District Judge. He held that no appeal lay. 
Hence this appeal. 

The provisions of the Act which bear upon this question are 
sections 175, 176 and 177 read in conjunction with the fourth 
schedule to the Act. Section 175 provides that “no appeal 
shall lie from any deeree or order passed by any Court under this 
Act except as hereinafter provided.” Section 176 runs as follows : 
“ An appeal shall le to the Collector from the decree or order of 
au Assistant Collector of the second class in the following cases— 
(a) from a decree in any of the suits included jn group (A) of 
the fourth schedule ; (b) from an order or any of the applications 
included in group (D) of the fourth schedule ; (e) from an order 
relating to the trial of a suit or application.” Group (D) of the 
fourth schedule fixes the period of limitation for, amongst others, 
applications for the execution of decrees. Then follows section 
177 which: provides that “an appeal shall lie to the District 
Judge from the decree of an Assistant Collector of the first class 
in any of the suits included in group (A) and group (B) of the 
fourth schedule” subject to certain conditions. 

The language of these sections appears to be clear and specific. 
Section 175 prescribes that no appeal shall lie except in the cases 
subsequently provided for. Section 176 allows of an appeal to 
the Collector from the deerce of an Assistant Collector of the second 
class in any of the suits included in group (A) and from an order 
on any of. the applications included in group (D) of the fourth 
schedule. This section confines the right of -appeal to decrees 
or orders of an Assistant Collector of the second class. The 
subsequent section gives the right of appeal to the District Judge 
from the decree of an Assistant Colas of the first e 
from the decree or order of such Assistant Collector—and the 
section is wholly silent as to appeals from orders on any applica- 
tions included in group (D) of the fourth schedule, 
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It appears to be manifest from the plain meaning of these 
sections that the Legislature did not intend and did not provide 
for appeals from the orders of an Assistant Collector of the first 
class on an application foi the execution of decrees. The use of 
the words decree or order in section 176 coupled with the 
reference to the applications included in group (D) of the fourth 
schedule and the omission of the word order as also of all refer- - 
ence to applications included in group (D) in section 177, to my 
mind unmistakably shows that it was not in the contemplation 
of the legislature to allow an appeal from an order as dis- 
tinguished from a decree of an Assistant Collector of the first 
class. But a Bench of this High Court took a contrary view in 
the case of Kharag Singh v. Pala Ram). In an earlier case 
which is reported in a foot note to the report of the case of 
Kharag Singh v. Pala Ram, namely, execution second appeal 
No. 275 of 1903, our brother Bayenst held that an appeal does le 
to the District Judge from an order of an Assistant Collector of 
the first class in a case such as the present. This ruling was ` 
acted on by our brothers Briain and Bawnenrgi, in the case of 
Kharvag Singh v. Pala Ram. In coming to their decision the 
learned Judges invoked the aid of section 193 of the Agra 
Tenancy Act, as also section 2 of the Code of Civil Proce- 
dure. Section 193 provides that “ithe provisions of the Code 
of Civil Procedure shall apply -to the procedure in all suits 
and other proceedings under this Act so far as they are not 
inconsistent therewith” and subject to the modifications and 
additions stated-1n the section. By section 2 of the Code of 
Civil Procedure a ‘decree’ is defined as follows :—‘ decree’ 
means the formal expression of an adjudication upon any right 


| claimed, or defence set up, in a Civil Court when such 


adjudication so far as regards the Court expressing it, decides 
the suit or appeal. An order rejecting a plaint, or directing 
accounts to be taken or determining question mentioned or 
referred to in section 244 but not specified in section 588 is 
within this definition: au order specified in section 588 is not 
within this definition.” In the course of theirjudgment in Kharag 
Singh v. Pala Ram, the learned Judges say, ‘‘ The contention on 
behalf of the respondent is that by necessary inference the pro- 
visions of section 193 provided for an appeal to the District 
Judge in those cases in which the order of an Assistant Collector 
of the first class amounts to a decree. ‘There can be no question 


in the present case that the order passed by the Assistant Col- 
(1) [1905] L L. R., 27 AIL, 31. 


ify z : ? 
, k z 
ge 


VOL. IL] HIGH COUR”. 


lector was an order within. the meaning “GE section 244 of the 
Code of Civil Procedure. An order tinder that section is by 
virtue of section 2 of the Code of Crvil Procedure included in 
the term “decree,” so that though the’ section does not in itself 
deal with appeals at all, it seems to us that by applying to the 
provisions of the Agra Tenancy Act of 1901 the procedure 
enacted in the Code of Civil Procedure, it confers upon such 
orders the status of decrees, and consequently there is a right 
of appeal from such orders under section 177.” I am wholly 
unable to accept this reasoning. In the first place section 193 
of the Agra Tenancy Act expressly provides that the provisions 
of the Code of Civil Procedure shall only apply so far as they 
are not inconsistent with that Act. To attach to the expression 
decree’ as used in section 177 of the Agra Tenancy Act the 
meaning given to it in section 2 of the Code of Civil Procedure, 
would be to do violence to the express and clear language of the 
Agra Tenaucy Act. That Act by section 176 and section 177 
draws a clear distinction between decrees and orders, and it is 
contrary, as it seems to me, to the proper rules of construction 
to attach to an order passed on an application for execution the 
meaning which has been attached in the case under review. In 
view of tlie plain and unequivocal language of the Agra Tenancy 
Act, I am unable to accept the ruling in the case of Khar ag Singh 
v. Pala Ram. 

I would therefore dismiss the appeal with costs. 

Kyox, J.—I have had the advantage of reading the despi 
‘of the learned the Chief Justice and agree with the reasoning 
and in the result arrived at. The marked difference D inoen 
the language used in sections 175, 176 aud 180 of the Agra 
Tenancy Act of 1901 and that used in section 177 makes no other 
conclusion possible but that it was never the intention of the 
Legislature to give a right of appeal from orders passed by 
Assistant Collectors of the first class in suits. The right of 
appeal is in every case the creation of statute, and I cannot bring 
myself to believe that if it had been intended by Legislature to 
give a right of appeal from ‘orders passed bý Assistant Collectors 
of the first class, that they would have left tlieir intention to be 
inferred from the provisions of section 193. The definition 
given of ‘decree’ in section 2 of the Civil Procedure Code, 
‘1882, is as the learned Chief Justice has pointed out inconsistent 
with the language used in section 177 of the Agra Tenancy Act 

1901. I would dismiss the appeal with costs. 
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‘AIKMAN, J.—TI also am of opinion that this appeal must fail. 
‘An application was made to an Assistant Collector of the first 
class to execute a decree for costs. The judgment-debtors 
objected that the application was time-barred. The Assistant 
Collector overruled the objection. The judgment-debtors pre- 
ferred an appeal to the District Judge from the order of the 
Assistant Collector overruling their objection. The learned 
District Judge held that although the value of the subject matter 
in the suit in which the decree was passed, exceeded one hun- 
dred rupees, yet no appeal lay to him as the amount decreed for 
costs was less than one hundred rupees. Accordingly, having 
regard to the provisions of section 177 (a) of the Agra Tenancy 
Act, 1901, he dismissed the appeal. The judgment-debtors come 
here in second appeal, contending that the learned Judge was 
wrong in holding that no appeal lay to him. . 

Į have no hesitation in coming to the conclusion, though not 
for the reason given by the lower appeallate Court, that no 
appeal lay to the District Judge. 

Section 175 of the Tenancy Act enacts that no appeal shall 
lie from any decree or order passed by any Court except as 
provided by the Act. This section, it will be seen, draws a 
distinction between appeals from decrees and appeals from 
orders. 

The next succeeding section deals with appeals from decisions 
of an Assistant Collector of the second class aud allows an appeal 
to the Collector in the following cases :— l 

(a, from a decree in any of the suits included in group (A) of 
the fourth schedule ; | 

(b) from an order on any of the applications included in group 
(D) of the fourth schedule ; 

(c) from an order relating to the trial of a suit or application. 

The applications included in group (D) comprise applications 
for the execution of decrees, so that an appeal is allowed from 
an order of an Assistant Collector of the second class. or an 
application for execution. 

The sections of the Act which deal with appeals from decisions 
of an Assistant Collector of the first class åre sections 177, 178 
and 179. l : 

By the first of these sections an appeal is allowed from certain 
decrees, and by the last two sections from certain orders, but 
the latter do not include orders passed on applications to execute 
decrees. Here then we have an Act which draws a distinction 
between appeals from decrees and appeals from orders ; which 
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allows appeals from orders passed by Assistant Collectors of the 


second class on applications to execute decrees, but which does | 


not specify such orders amongst the orders of Assistant Collectors 
of the first class from which appeals are allowed. It appears 
to me that according to all rules of construction the only 
conclusion to be drawn from the language of the Act is that it 
does not allow an appeal from an order of an Assistant Collector 
of the first class passed on an application to execute a decree. 
With all deference to the opinion of the learned Judges who 
decided the case of Khavay Singh v. Pala Rami?) I cannot agree 
with them in‘holding that the difficulty is got over by reforence 
to section 193 of the Act, first, because I hold that the provisions 
of the Code of Civil Procedure are in this respect inconsistent 
with the provisions of the Tenancy Act, and next, because the 
definition of ‘decree’ in the Code of Civil Procedure on which 
reliance is placed, relates only to decisions of a Civil Court and 
not to decisions of a Rent Court. 

It is a matter of regret to me that I am forced to come to this 
‘conclusion. It is not easy to see why the propriety of an order 
of an Assistant Collector of the first class holding that an 
application to execute a decree, it may be for thousands of 
~ rupees, which is barrel by limitation should not be liable to ki 
questioned by appeal to a higher Court. 

Under the previous Rent Acts, No. X of 1859, No. XVIII of 
1873, and No. XI of 1881, an appeal was allowed from orders of 
Assistant Collectors of the first class and Courts of corresponding 
grade passed on applications for the execution of decrees. It 
may. be that the omission in the present Act to allow an 
appeal in such cases is due to an oversight on the part of the 
Legislature, but if so, that is a matter for the Legislature and 
not for the Courts to remedy. 


I concur in the order proposed. 
By tue Court.—The order of the ‘Court is that the appeal be 
dismissed with costs. | 
JB: L , Appeal dismissed, 
(1) [1905] I L. R., 27 AN., 31. 
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Knos, : as defendant not served—effect of such dismissal. 
AlkuaN, J.. | Where a suit for profits against three defendants was dismissed owing 


Cannaen 


to a failure of the plaintif to cause one of the defendants to be served, 
held that a second suit for profits for the same period against the same 
defendants was maintainable. The former judgment not being a decision 
on the merits did not bar the subsequent claim. The principles em- 
bodied in section 99 (a) of the Code of Civil Procodure applied to a case 
like this. 

SECOND Apres from the decree of J. H. Cumming, Esq., District 
Judge of Aligarh, modifying the decree of Babu Dip Chand 
Rathor Assistant Collector of Aligarh. 

Suit for profits. 

Plaintifis brought a suit in 1897 against Thakurs Sita Ram, 
Dambar and Balmakund in respect of profits of a village for the 
years 1301, 1302 and 1303 Fasli. Balmukund was not served 
with summons. The Assistant Collector allowed two days to the 
plaintiffs to furnish proper address of Balmakund. They failed, 
and the suit was dismissed on 4th June, 1897. An application 
for review of this judgment was rejected on 20th August, 1897. 
On 19th March 1898, the plaintiffs brought another suit against 
the defendants for profits for the years 1302, 1803 and 1304 
Fasli. The Assistant Collector dismissed the suit, but the Lower 
Appellate Cowrt decreed the suit against Sita Ram and Bal- 
makund in respect of the years 1302, 1303 and 1304 Fasli. 

Sita Ram, defendant, appealed. 

Balaram Chandra Mookerjt for S. C. Banerjt), for appellants, 
submitted that the order of the Assistant Collector dismissing 
the suit in 1897 amounted toa dismissal under section 102 of 
the Civil Procedure Code, aud consequently section 103 pre- 
cluded the plaintiffs from bringing the present suit. 

If section 202 did not apply, section 158 of the Civil Procedure 
Codeapplied. The plaintiffs were ordered to do something mate- 
rial for the further progress of the suit and they failed to do so. 
The Assistant Collectors’s order might have been unjustifiable, 
but so long as it stood unreversed, the plaintiffs could not bring 

2 S. A. 785 of 1004, 
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afresh suit. Section 148 of Act VIII of 1859 corresponded to 
section 158 of the present Code. It had been held that a 
dismissal under the former section operated as res jndicata. 
Venkatachalam v. Mahalakshmamma, |1886] I. L. R., 10 Mad., 272. 
G. W. Dillon, for respondents, submitted that the Assistant 
Collector had no power to dismiss the suit. Section 158 was a 
general section. It would not apply, but the special section 99A. 
of the Civil Procedure Code would. 


The following judgments were delivered :—~ ` 

AIKMAN, J.—This appeal arises out of a suit brought by the 
plaintiffs, who are respondents here to recover profits due to 
them on account of the years 1802, 1303 and 1304 Fasli. There 
were three defendants to the suit, namely, the present appellant 
Sita Ram, and two others, Danbar Singh and Balmakund. A 
portion of the claim was decreed by the Assistant Collector 
against Sita Ram alone. Both parties appealed. The learned 
Additional District Judge dismissed Sita Ram’s appeal and par- 
. tially allowed the plaintiff's. ‘Sita Ram comes here in second 
appeal, 

The only plea urged before us is that the suit against the 
appellant is barred as regards the claim for the years 1302 and 
1303 Fasli in consequence of an order passed by an Assistant 
Collector on the 4th of June, 1897. It appears that in a previous 
suit the present plaintiffs claimed against the same three defend- 
anis profits for the years 1301, 1302, and 1303 Fasli. One of the 
defendants, Balmakund, was not served. The Assistant Collector 
gave the plaintiff two days within which to give correct parti- 
culars of his address, On the plaintiff failing to do so the suit 
was dismissed, not only as against Balmakund, but as against 
the other defendants who had been served. The plaintiffs 
applied for a review of that order, but tlieir application was 
rejected. The only question we have to consider now is whether 
that order can be held to bar the present suit against Sita Ram 
as regards the profits of 1802 and 1303 Fasli. The case was 
once before this Court in an appeal from an order of remand. 
Dambar Singh was the only appellant in that case. 

The learned vakil for the appellant relies on a remark made 
in the judgment in that case to the effect that the order of the 
Assistant Collector passed in 1897, had become final as regards 
Sita Ram and Dambar. A perusal of the whole of the judgment 
shows clearly that this remark was merely obiter. Later on in 
the judgment the following passage occurs, “ Against this order 
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Dambar Singh alone appeals, and we must be understood as 
considering his case alone.” I ain of opinion that what took 
place in 1897 cannot bar the present suit against Sita Ram, to 
recover the profits of 1802 and 1303 Fasli. It is perfectly clear 
that the provisions of section 18 of the Code of Civil Procedure 
do not apply, and the learned vakil for the appellant has not 
beeu able to refer us to any other statutory bar to the suit. The 
previous suit was dismissed owing to a failure of the plaintiff 


- to cause one of the defeudants to be summoned. No doubt, the 


dismissal of the suit against Sita Ram and Dambar was not 
warranted by any provision of law, but at the same time there 
was no decision whatever on the merits, and we conisder that 
the principles embodied in section 99 (a) of the Code of Civil | 
Procedure, (there being no provision of the Rent Act directly 
applicable), should govern this case, and that it was open to the 
plaintiffs, subject to the law of limitation, to bring this fresh 
sult. 

The above was the only plea urged before us and in my 
opinion it fails. I would therefore dismiss this appeal with 


' costs. 


STANLEY, C. J.-I concur in the proposed order. 

Kwyox, J.—The order in the former suit between the present 
parties, in which the question in issue in the suit out of which 
this appeal has arisen was directly a substantial issue, has not 
been produced. Atany rate it has not been shown to us as 
being upon theiecord. The question was not heard and finally 
decided and we have not been shown any other provision which 
would bar the bringing of a fresh suit by the respondents. I 
therefore concur in the order proposed. 

By rue Courr.—The order of the Court is that the appeal 
be dismissed with costs. 


BOM. Appeal dismissed. 
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RAGHUNATH SARAN SINGH 
VETUS 
SRI RAM”, 
Legal Practitioners’ Act (XVIIL of 1879), section 26—dgreement to pay 
full legal Jee—writing essential—oral agreement—void. 


The agent of the defendant made the plaintiff, a pleader, draft a 
plaint agreeing to engage him to conduct the case and to pay a full legal 
fee. The plaintiff drew up. the plaint and handed it over to the 
agent who filed it through another pleader. The plaintiff bronght this 
suit for damages against the defendant. 

Held that the agreement was one respecting among other things the 
amount of payment for service and was required to be reduced into 
writing, signod and filed:as provided by section 28 of the Legal Practi- 
tioners’ Act and not having been reduced into writing it was invalid and 
unenforcible, and the suit should fail. Raziuddin v. Karim Bakhsh, I. L. 
R., 12 Al, 169, Rama v. Kunji, I. L. R., 9 Mad., 375, Sarat Chandra v. 
Chundra Kant Roy Choudhry, I. L. R., 25 Cal, 805, and Subba Pillai v. 
Rama Sami Ayyar, I. L. R., 27 Mad., 512 referred to. 


Second APPEAL against the decree of Shah Amjad-ullah, Subor- - 


dinate Judge of Mirzapore, reversing a decree of Babu Jotindro 
Mohan Bose, Munsif. | 

The facts of the case are as follows :— 

The Mukhtar of Raja Raghunath Saran Singh, the defendant, 
instructed Babu Sri Ram, plaintiff, a pleader at Mirzapur, to pre- 
parea plaint in a suit on behalf of the defendant. He deposited 
Rs. 16 as retainer and promised to pay the fall legal fee in the 
case after the filing of the plaint. The plaintiff prepared the 
- plaint and handed it over to the agent of the Raja who filed it 
through some other pleader. The defendants to that suit came 
to engage the plaintiff who did not accept their brief as he had 
received instructions on behalf of the Raja and had prepared the 
plaint. He then sent a notice to the Raja requiring him to pay 
the balance but he refused to take delivery of his letter. He 
thereupon brought the present suit for recovery of damages 
which he assessed at full legal fee in the case. The Court of first 
instance dismissed the suit but the lower appellate Court reversed 
the decree, 


Defendant appealed. 


W. Wallach, for the appellant, submitted that the suit was . 


barred by.the provisions of section 28 of the Legal Practitioners’ 
SG, A. 165 of 1905, 
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Act and ihe oral agreement in respect of remuneration was 
invalid. He cited 

Rama v. Kunji, [1886] I. L. R., 9 Mad., 375. 

Narsimma Chariar v. Sininavan, [1896] I. L. R, 20 Mad., 365. 


He submitted that the ruling of 

Raziuddin v. Karim Bakhsh, [1890] I. L. R., 12 AlL, 169. 
did not apply, inasmuch ‘as then there was no rule requiring 
pleaders to file certificates. 


Sundarlal (with him Tej Bahadur Sapru, Baldev Ram Dave 
and M. M. Malaviya), for the respondent, submitted that the fee 
provided by the rules was a fee between party and party. Any 
agreement between vakil and client ought to be in writing. 

The suit 1s to recover damages for breach of contract and the 
provisions of section 28 of Act XVIII of 1879 did not apply to 
this case. It was necessary to bear in mind the provisions of the 
law as it stood before Act XVHT of 1879 came into force to place 
a correct interpretation on section 28 of this Act. Under the old 
regulations the suitors were required by law to deposit in Court 


_ the fee payable for the cases according to the scale fixed by the 


Court, and on the conclusion of the’ case the fee so deposited by 
the client was paid over to the pleader. The fee payable was 
thus fixed by the rules, and its payment to the pleader was thus 
secured. The Court thus practically undertook to recover the 
pleader’s fee for him. By section 89 of Act XX of 1869, the 
parties were declared’ free to settle by private agreement the 
remuneration to be paid to pleaders for their professional services. 
Tt was no longer necessary to specify in the vakalatnama, the 
fee agreed to be paid, and it was further enacted that such 
agreements could not be enforced otherwise than by a suit. 
Section 28 of Act XVIII of 1879 enacts that no agreement 
entered into by any pleader “respecting the amount and manner 
of payment of fee, &c.,” shall be enforceable unless it be in writing 
and filed in the manner specified in the section. The agreement 
in so far as it related to “the amount or manner of payment of 
the fee” was declared unenforceable by suit, the contract in so for 
as it created the relation of pleader ‘and client was unaffected and 
held good. If the agreement as to “ the amount payable” was to 
that extent not enforceable, there was nothing in law to preclude 
a pleader from recovering fees due to him and recoverable under 
yules made under section 27 of the Act. The object of the 
section was to check contracts for the payment of exhorbitant 
fees and the mischief which the section seemed to prevent would be 
effectually prevented if the section were held applicable only to 
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contracts for payment of fees higher than those payable under 
the rules of the Court. The section had been held not to apply 
to cases for the payment of the fees ordinarily payable under the 
rules. . 

Rama v. Kunji, [1886! I L. R., 9 Mad., 375, 376. 

Raziuddin v. Karim Bakhsh, [1890] I. L. R., 12 AN., 169, 173. 

Anantaytja v. Padmayya, [1892] I. L. R., 16 Mad., 278. 

Sarat Chander Roy Chaudhry v. Chandra Kanta Roy, I. [1898] L. R., 25 
Cal , 805. 


This had been the rule of law ever since the decision of Razi- 
ud-din’s case. Plaintiff was engaged as a pleader. He was confided - 


with all the facts of the case, and had perused all the papers 

relating to it for the purpose of drawing up the plaint. He could 

not with propriety take up the case for the other side and was 

entitled to recover as compensation the loss which he had suffered 

by reason of the defendant breaking his part of the contract. 
Wallach, in reply. 
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STANLEY, O. J.—I have had an opportunity of reading the Stanley, € 0. J. 


judgment of my brother Riogarps, and I entirely agree with him 


that the oral agreement upon which the plaintiff brings his suit . 


comes within the purview, of section 28 of the Legal Practioners 
Act of 1879. The agreement is alleged to have been entered 


into at an interview between the general attorney of the defendant - 


and the plaintiff. According to it the general attorney agreed 
to engage the plaintiff as a pleader on behalf of the defenaant 
and promised to pay the plaintiff full legal fees. . The agreement 
was therefore one respecting among other things the amount 
of payment for services. I therefore agree in holding that it 
ought to have been in writing and not having been reduced 
into writing it is not valid. J am disposed further to think that 
the agreement alleged is entirely too vague and uncertain to 
form the foundation of a suit. This, however, itis unnecessary 
_to determine. I would therefore allow the appeal set aside the 
decree of the lower appellate Court and restore the decree of the 
Court of first instance with costs of this appeal, including fees 


in this Court on the higher scale and also costs in the lower 


appellate Court. 
Kwox, J.—I also agree and have nothing further to add. 
Rionarps, J.—In this suit, the plaintiff, a pleader sues for 
damages for breach of an agreement as set forth in the second 
paragraph of the plaint. The plaint after referring to some 
contemplated litigation alleges the agreement in the following 
terms, After some talk he (“the defendant’s agent”) “ promised 
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to pay full legal fees and engaged the plaintiff as a pleader on 
behalf of the defendant.” The plaint goes on to allege that 
notwithstanding this agreement the plaintiff employed another 
pleader to conduct the litigation to which the agreement referred 
and he claims damages for breach of contract. The damages 
are said to be measured at the sum that would be awarded to 
the defendant against his adversary if successful in the litigation, 
The ‘defence is a denial of the agreement anda special defence 
that, even if the agreement was entered into it is void by reason 
of the provisions of section 28 of Act XVII of 1879. The lower 
appellate Court has found in favour of the agreement, and accord- 
ingly in this second appeal we are bound by the finding and 
have only to consider the second defence to which I have referred. 
Section 28 is as follows :—“ No agreement entered into by any 
Pleader, Mukhtar or Revenue agent with any person retaining 
or employing him, respecting the amount and manner of pay- 
ment for the wholé or any part of any past or future services, 
fees, charges or disbursements in respect of business done or to 
be done by such Pleader, Mukhtar or Revenue agent shall be 
valid unless it is made in writing signed by such person, and 
is within fifteen days from the day on which it is cxecuted, 
filed in the District Court or in some Court in which some 
portion of the business in respect of which it has been executed 
has been or is to be done.” 

The plaintiff contends that on the true construction of this 
section, only agreements, providing for the payment of fees in 
excess of those fixed by the High Court under the preceding 
section of the Act, are rendered void, and that the present agree- 
ment, which was only an agreement for “full legal fees” is 
perfectly valid. The section is not very happily expressed and 
the words “respecting the amount” might perliaps suggest that 
the legislature had in mind agreemeuts whereby the client 
rendered himself liable for fees in excess-of those fixed. On the 
other hand, if this was the sole intention of the legislature, it 
could very easily have said so in express words, and it is also 
to be remarked that section 27 only provides for the fixing of 
“party and party” fees. It makes no provision for fees in 
criminal cases or for what is known in England as “solicitor 
and client” costs, or for a pleader’s remuneration in non-litigious 
matters. In England machinery is provided for the taxation of 
all costs whether between party and party or solicitor and client 
and whether the business be Civil or Criminal, litigious or non- 
litiggious. In India there is no or practically no correspondin 
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machinery. Ifa pleader and his client fail to adjust their accounts: 


by mutual consent and payment the only conceivable course is a 
suit in the civil court by the pleader for work done. ‘The civil 
court can then decide what work has been done and whatis 
reasonable and fair remuneration for the services rendered, 
such a course unless prohibited by the legislature seems to me 
quite unobjectionable under existing circumstances in this 
country. To return to the present case it may be convenient 
to consider for a moment what the agreement set forth in the 
second paragraph of the plaint really meant. It did not merely 
mean that the plaintif should be entitled to his “legal fees ” 
for the work he actually did. It meant that the plaintiff should 
be employed throughout the litigation, no matter how much the 
defendant might wish to terminate the agreement. No other 
pleader could be employed unless the defendant was prepared 
to pay the plaintiff his full fees irrespective of whether the work 
was or was not done by him. In other words, the plaintiff, by 
the agreement, stipulated for considerably more than to be paid 
his legal fees for work and services actually performed and 
rendered. In my judgment the legislature intended by this 
section that all special agreements between a pleader and his 
client should be in writing, signed and filed according to the 


provisions of the section. It intended at the same time to leave’ 


the pleader his full right to recover from his client his reasonable 
and proper fees for work actually done for the client’and algo all 
moneys duly and properly disbursed on his behalf. Ifa pleader 
relies On an express or special agreement he must prove one 


made.in accordance with.the provisions of the section. It is- 


impossible to say that the present agreement was not technically 
an agreement respecting “the amount and manner of payment” 
for services. It stipulated for “full legal fees” whatever that 
may mean. Construing the agreement in the manner it is neces- 
sary to construe it, in order that the plaintiff should succeed in 
this suit, it is an agreement within the mischief intended to be 
prevonted by the section and should, in my opinion, have been 
in writing signed by the client and filed. 

A number of cases have been cited in the course of the argu- 
ments but in none of them did a pleader sue for damages for 
breach of contract as in the present case. In the case of 
Razi-ud-din, v. Karim Bakhsh,(') the plaintif had done the work 
and the defendant had beeu actually allowed against the opposite 


party the fees sued for, and it was held that notwithstanding 
(1) [1890]-I. L. R., 12 All, p. 169, 
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the provisions of the scction the plaintif could recover. The 
defendant had been allowed these fces on taxation against his 
adversary solely because he had paid or was liable to pay them 
to his own pleader, the plaintiff. The case is no authority 


` against the view that I take, on the contrary it is in complete 


accord with it. In the case of Rama v. Kungji and another’), the 
plaintiff only sued for his regular fees after the work was done. 
A decree was made in favour of the plaintiff. The learned Judges 
expressly say at page 376: “The plaiut does not show that the 
cause of action is based on an oral agreement. Nothing is said 
about any agreement at all, the suit is framed as for work and 
labour done.” In Sarat Chunder Roy Chowdhry and others, 
(Defendants, petitioners) versus Chundra Kanta Roy plaintiffs, 
opposite party the plaintiff sued for fees ina criminal case and 
for work done. The Court held that the plaintiff could not 
succeed in the absence of a writton agreement. The case was 
only argued, on one side, so far as the plaintiffs suit was 
based on a special oral agreement. 1 think it was rightly dis- 
missed, J am not, however, prepared to say that the claim for 
work actually done ought to have beon dismissed. In this res- 
pect the case is contrary to the rulings of the Court in these 
Provinces and in Madras. l 

In Subba Pillai v. Rama Sami Ayyar (defendant) respondent’), 
the Court held that a promissory note given for fees was void 
not having been filed according to the provisions of the section. 
The learned Judges say at pago D16 :—“ It seems, therefore, 
clear. that though an agreement entered into will be invalid 
unless reduced to writing and filed in Court, yet the pleader 
is not disentitled in absence of any agreement to claim reason- 
able remuneration in respect of his professional services: or 
the repayment of out fees advanced by” him.” ‘The argument 
based on bardship has no force. If a pleader enters into a 
fair and reasonable agreement with his client which the latter 
understands and approves of, tbere is no great hardship in 
having it reduced to writing and in filing it in Court. In my 
judgment the utmost the plaintif was entitled to was a reasonable 
sum for the preparation of the plaint. He does not, however, sue 
for this. Jt does not appear that the plaint was ever made any 
use of. I very much doubt that the plaintiff refused to act for 
the other side. IE the allegations in the plaint are true, there 

1) [1886] L L. R., 9 Mad., 375. 


(2) [1808] L L. R., 26 Cal., 805. 
(3) [1903] I. L. R., 27 Mad., 512, 
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was certainly no obligation on him, legal or moral, to do so. It Orr. 
is somewhat significant that the defendant (after, as the plaintiff 1906. 
‘> says, leaving important documents with him) was able so easily = 


to go to another pleader. Possibly the Rs. 16, which the plain- e e 
. . š i N Since 
tiff accepted at the time was not altogether insuficient remunera- v. 
tion for the work done. This'suit is not, however, brought for Sm Raw. 
work done, it is a suit for damages and the liability of the defen- Richards, J. 
dant for those damages has been the issue between the parties. aa 
‘I would allow the appeal. 
By tHE Court.-~The order of the Court is that the decree of 
the lower appellate Court be set aside and the decree of the 
Court of first Instance restored with costs of this appeal including 
fees in this Court on the higher scale and also costs in the lower 
_ appellate Court. 








` Appeal dismissed. 
FULL BENCH. 

DELHI LONDON BANK, Lp., RA 

VEVSUS 1906. 

KUNWAR PARTAP SINGH.” P, 

Civil Procedure Code (Act XIV of 1887)—Section 273—Decree for sale on pec 

mortgage —attachable in execution. Peat 0. J. 
ANBRI , J. 


A decree for sale upon a mortgage is not a decree for money and Ajgy an, J. 
can be attached and sold in execution’ of a money decree under the seat 
penultimate clause of section 273 of the Code of Civil Procedure. Taktys 
Begam v. Siraj-ud-daula, A. W. N., 1885, p. 128, overruled. Jogul 
Kishore v, Cheda Lal, A. W. N., 1893, p. 184, Shiam Sundar v. Mukammad 
Iktisham Ali, I. L: R, 27 All, 501; MacNaughten v. Surja Prasad; 

-4 0. W. N, XXXV ; Batynath v. Binoyendra Nath, 6C. W.N. 5; 
Barhmadin v. Baji Lal, L L. R., 26 All, 91, referred to; Abdulla v. Davor 
Oosman, I. L. R, 28 Mad., 244, not followed; Sultan Kuer v. Gulzari 
Lal, I. L. R, 2 All, 290, referred to. 


“APPEAL from the order of Pandit Pitambar J oshi, Subordinate 
Judge of Bareilly. 
Application for execution of decree. 
The facts of the case sufficiently appear from the judgment 
of STANLEY, C. J. l 
_ The case came on for hearing before a Division Bench consist- 
_ ing of Srantey, C. J., and Banrrgt, J., who referred it toa Full 


- Bench. The following is the order of reference :—“ The ques- 
On, F. A. No. 42 of 1906. 
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tion involved in this appeal is oné of some importance. The 
rulings pointed out ave not altogether consistent. Our.attention 
has been called to the case of Takiya Begam v. Siraj-ud-daula (`) 
in which a Bench of this Court held that a decree passed for 
sale of hypothecated property could not be sold at the instance 
of a decree-holder, who caused it to be attached. The learned 
Judges held that the case was governed by the ruling in Sultan 
Kuar v. Gulzar Lal (°). This, however, was the case of a simple 
money decree. We are not disposed to agree in the view taken 
by the learned -.Judges in this case and therefore think that the 
case ought to be referred toa larger Bench. We accordingly 
so direct.” The case came on before the Full Bench. - 

Jang Bahadur Lal, for the appellant. The attachment of the 
decrees was made under the last clause but one of section 273 
Civil Procedure Code and not under the first paragraph. The 
first paragraph of section 273 applies only to money decrees and 
the penultimate clause applies to all other decrees. This was 


held in | 
Sultan Kuar v. Gulzari Lal, [1879] L L. R., 2 AN., 290. 


The question is whether decrees for sale are decrees for money. 
It has been held by this Court with reference to various sections 
of the Code that decrees for sale are not decrees for money. L 
rely on the following cases :— 

(1) Jogul Kishore v. Oheda Lal, [1893] 13 A. W. N., 184. 

(2) Ram Charan Bhagat v. Sheobarat Rai, [1894] I. L. R., 16 Al., 418. 

(3) Kashi Prasad v. Sheo Sahat, [1896] I. L. R., 19 AIL, 186. 

(4) Jadu Nath Prasad v. Jagmohan Das, [1903] I. L. R., 25 All, 541. 

(5) Sham Sundar v. Muhammad Ihtisham Ali, [1905] I. L. R., 27 All, 501. 

- [Bang]. All these cases are uncer those sections of the 
Code, in which the words are ‘decrees for payment of money.”] 

There is practically no difference between the two expressions 
and in the various cases that I have submitted one expression 
has been used as synonymous for the other. It should be con- 
sidered as the settled law of this Court that a decree under 
section 88 of the Transfer of Proporty Act is not a decree for 


money. It has been held by this Court in 
Barhmadin, v. Baji Lal, [1903] I. L. R., 26 AN., 91. 


that a decree for foreclosure, passed under the Transfer of 

Property Act cannot be executed under the first paragraph of 

section 273. There is no difference in principle between a decree 

for foreclosure and a decree for sale. This case clearly applies to 

the present case. I also rely on the case of 

EE. R. MacNaghten v. Surju Prasad Misra, [1899] 4 0. W. N. (Notes) XXXV. 
(1) [1885] 5 A. W. N. 123. (2) [1870] I L. R. 2 All, 290, 
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This case is exactly in point. In it the first Court had held 
that a decree for sale could be executed, but the Calcutta High 
` Court on appeal held that it cannot be executed. This case was 
approved of and followed in another case. 
Baijnath Lohea v. Binoyendra Nath Palit [1901] 6 O. W.N., 5. 
The ruling in : 
Takiya Begam, v. Straj-ud-daula, [1885] 5 A. W. N., 123, 
is in the first place distinguishable. In that case a decree had 
been obtained by Nawab Farman Ali Khan, against the firm of 
Lachhman Das. Farman Ali sold itto Takiya Begam, who 
hypothecated it to Siraj-ud-daula. Siraj-ud-daula obtained a 
decree for sale of that decree, but the Court seems to have held 
-that in spite of the decree for sale the decree could not be 
sold. It does not lay down that a decree for sale cannot be 
sold. If this be.not the case, then I submit that the-ruling is 
contrary to the provisions of law and is not correct. As the 
present decree is not a decree for money, but is a decree other 
than a money decree, it is liable to attachment and sale. 
Gopal Nana Shet v. Johari Mal Valad Jitaji, [1891] I. L. R., 16 Bom., 622. 


Lalit Mohan Banerji (for Satish Chandra Banerji), for the 
respondent. . 

The question that has been raised does not arise. The decrees 
sought to ba sold are not decrees passed on the basis of mort- 
gages, but there were charges and decrees for the enforcement 
of those charges were passed. They are not strictly decrees for 
sales upon mortgages. l 

This Court has held that a decree for sale is nota decree for 

money, but the Madras High Court has held otherwise. 


(1) Kommachi Kather v. Pakker, [1896] L.L.R., 20 Mad. 107. - 
(2) Abdulla Sahib v. Doctor Oosman Sahib, [1904] I.L.R., 28 Mad. 224. 


If the Legislature had intended -that the phrase ‘decree for 
money ’ should have the same meaning as the decree for payment 
of money, it would have clearly said so. There is a difference 
batween a decree for sale and a decree for foreclosure, and so the 
case in 26 All. has no application to the present case. . 


Jang Bahadur Lal was not heard in reply. 


The folowing judgments were delivered by the Court. 

STANLEY, C. J.—This execution first appeal was laid before a 
Bench of three Judges owing to an apparent conflict to be 
found in two decisions of this High Court. The facts are shortly 
as follows :—On the 22nd of June, 1903, the Delhi and London 
Bank, Limited, obtained a simple money decree against the res- 
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pondent in this appeal. Subsequent to the date of this decree, 
the respondent, on the 10th September, 1905, obtained two mort- 


gage decrees against third parties. The Bank applied to the 
Court for the attachment of these decrees under the penultimate 
clause of section 273 of the Code of Civil Procedure. After- 
wards the Bank applied for execution by sale of the attached 
decrees under section 284 of the Code. The Court below held 
that there could be no sale of the decrees ; that they could only 
be executed, and accordingly refused the application. The Bank 
appeals against this decision. 

The Court below would seem to have relied upon the decision 
in the case of Takiya Begam v. Siraj-ud-daula('), In that case 
Pernera, C.J. and OLDFIELD, J., purported to follow an older 
ruling of this Court and held that a sale of a decree, similar 
according to the report, to.the decree in this case, could not be 
had. The question before us was considered in the case of 
Sultan Kuar v. Gulzari Lal(*). In that case it was held that sec- 
tion 275 of Act X of 1877 which corresponds with section 273 of 
the present Code of Civil Procedure did not contemplate the sale 
of a-decree for money as the result of its attachment in the exe- 
cution of a decree, and that the attachment of such a decree in 
the mode ordained in section 278 could not lead to its sale. It 
was also held that the last clause but one of section 273 applies 
to other than money decrees. Peanson, J., in the course of his 
judgment says, “ Although debts are mentioned in the category 
of property liable to attachment and sale in execution of a decree 
in section 266 of Act X of 1877, yet it is apparent from the pro- 
visions of section 273 of the Act, that the sale of a money decree 
is not contemplated as the result of its attachment, and that an 
attachment in the mode therein ordained cannot lead to a gale.” 
The learned Judge proceeds, “In our opinion the Judge is 
wrong in holding that last clause but one of section 273 to be 
applicable in the present case. That clause applies to other than 
money decrees.” Now it has been held in this court in several 
cases, and we take it to be, so far as this court is concerned, well 
settled, that a decree for the sale of immovable property is not a 
decree for the payment of money or a decree for money. As an 
authority for this I may refer to one case, namely, that of Jugal 
Kishore v. Cheda Lal). The nature of such a decree was fully 
considered by me and is dealt with in my judgment in the case 
of Sham Sundar v. Muhammad Ihtisham Ali(*). It is therein 

(1) [1885] 5 A. W. N., 123. (2) [1879] I. L. R., 2 All, 290. 
(3) [1898]13 A. W. N., 184. (4) [1905] I. L. R., 27 All, 501. 


we 


VOL. IIL) HIGH COURT. 


pointed out that a decree for the sale of immovable property or 
foreclosure could not be regarded as a decree for the payment 
of money or for nfoney. Ifind that this view has been taken 
also hy the Calcutta High Court in the case of E. R. Maenaghten 
v. Surja Prosad Alisra(*). The facts of this last mentioned case 
are similar to the facts of-the case now before us. The respon- 
dent had obtained a decree for money against one Lalji Lal, who 
had obtained a decree upon a mortgage against one Sadik Ali 
for the sale of the mortgaged property ; the decree declaring the 
amount’ of money payable to the mortgagee and directing in the 
event of the money not being paid within a time limited, the 
sale of the mortgaged property. The respondent, Surja Prosad, 
in execution of his decree obtained an attachment of Lalji Lal’s 
decree against Sadik Ali, and subsequently applied to the Court 
that he might be substituted in place of Lalji Lal, as judgment- 
creditor and be allowed to execute that decree. This application 
was opposed by the appellant who had purchased a portion of the 
mortgaged premises in execution of some other decree of ‘his 
against Sadik Ali and his objection was on the ground that the 
application of Surja Prosad was not authorised by the Code of 
Civil Procedure. The lower Court allowed Surja Prosad to exe- 
cute the decree, obtained by Lalji Lal against Sadik Ali, but 
upon appeal it was held by Grose and H111, JJ., that the decree 
obtained by Lalji Lal against Sadik cannot be regarded as a 
decree for money within the meaning of section 273 of the Code 
of Civil Procedure. This ruling was approved and followed by 
Hiir and Brerr, JJ., in the case of Baij Nath Lohea v. Binoyendra 
Nath Palit(*), I may further refer to the case of Barkma Din v. 
Baji Lal(*), in which it was held by a Bench of this Court that 
a decree for foreclosure can be attached under the penultimate 
clause of section 273. The principle which was applied in that 
case appears to me to be applicable to the case of a decree for 
sale of mortgaged property. 

In the case upon which the Court below would appear to have 
relied, the learned Chief Justice and Mr. Justice OLDFIELD pur- 
ported to follow the decision in Sultan Kuar v. Gulzat Lal, but 


they appear to me to have overlooked some of the facts of that 


case as also some of the matters stated in the judgment. In 
their judgment they say, “ We agree with the reasoning of this 
ruling and decree the appeal.” Iam unable from the record of 


that case to gather what the exact nature of the decree was which 
(5) [1899] 4 C. W. N. (Notes) XXXV. 
(6) [1901] 6 €. W. N., 5. (7) [1003] L ©. R., 26 All, 91. 
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A -was hypothecated in favour of the respondent. It does not 
1906. appear that the decree was ‘a decreo for sale of immovable 
a property or in any way affected immovable property. Moreover, 
DELHI AND yaa ma , i 
LONON DANE y point out that in that case a decree for sale of the appel- 
Lo. lants’ decree had already been passed and in execution the Court 
Eonvie Pitis could not go behind this decree, and refuse to sell. If it be 
SINGH, that the judgment in this case is inconsistent with the ruling 
in Sultan Kuar v. Gulzari Lal, I And myself unable to follow 





- Stanley, (J. , ; 
pla it. I would therefore allow the appeal, set aside the order of 


the Court below and remand the case with -directions to ‘proceed 
with it according to law. 


Banerji, J. Baxersi, J.—I am of the same opinion and have very little to 
E add. The question which wé have to determine is whether the 
decree-holder is entitled to ‘ask for the sale of the decrees attach- 
ed by him or whether his only remedy is to apply for execution 
of those decrees. The decision of this question depends upon 
whether a decree for sale upon a mortgage is a decree for money 
within the meaning of the first paragraph of section 273 of the 
Code of Civil Procedure. If it is a decree for money, as men- 
tioned, in that paragraph, the decree-holder’s remedy is to apply 
for attachment of the decrees. If on the other hand a decree for 
sale is not a decree for money, the penultimate paragraph of 
section 273 would apply as to the mode of attachment of the 
decree and the decree being saleable property within the mean- 
ing of section 266, the attaching creditor would be entitled to 
apply for its sale under section 284 of the Code. It has been 
held in this Court that the Code of Civil Procedure makes a 
clear distinction between a decree for money and a decree 
which directs the sale of immovable property in pursuance of 
a contract, specifically affecting the same (see section 322), 
Having regard to the authorities to which the learned Chief 
Justice has referred and the other authorities cited at the hearing 
it is now too late to contend that a decree for sale upon & mort- 
gage is a decree for money as contemplated by the Code of 
Civil Procedure, and I feel myself unable to agree with the 
decision of the Madras High Court(*) in Abdulla Sahib v. 
Doetor Osman Sahib, cited by the learned vakil for the respon- 
dent. In my opinion the Court below was wrong in holding 
that the decree-holder in this case was not entitled to apply for 
the sale of the attached decree, and [ agree in the order proposed 
by the learned Chief Justice. 
- (8) [1904] L L. R., 28 Mad., 244, 
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AIKMAN, J.—I am of the same of opinion. The question 
raised by this appeal is a very short one. As pointed out in the 
case of Gopal Nana Shel v. Johan Mal Valad Jitaji(") all decrees 
other than decrees for money are both attachable and saleable 
property under section 266 of the Code of Civil Procedure. 
Now if the decrees for attachment of which the appellant Bank 
got an order and which it now seeks to bring to sale, are decrees 
for money, no doubt the order of the Court below is right, but 
having regard to the nature of the decrees which purport to 
be decrees under section 88 of the Trausfer of Property Act, 
ordering the sale of immovable property for the recovery of 
money, and having regard to previous rulings of this Court, it is 
impossible to hold that these mortgage-decrees “ are decrees for 
money” so as to be governed by the earler portion of section 
273 of the code. As pointed out in the case of Ram Charan 
Bhagat v. Sheobarat Rai('’), when the Legislature intentionally 
chose to draw a distinction between money decrees or decrees 
for the payment of money and decrees ordering the sale of 
property it drew that distinction in apt words and the learned 
Judges who decided that case refer in illustration of what they 
say to section 295 and section 322 of the Code. In my opinion 
this appeal must for these reasuns succeed and I concur in 
the order proposed. 

By tue Court.—The order of the Court is that the appeal is 
decreed, the order of the Court below is set aside and the case is 
remanded to that Court under the provisions of section 562 of 
the Code of Civil Procedure, with directions to readmit the 
application for execution under its original number in the 
register and proceed to dispose of it according to law. The 
appellant is entitled to the costs of this appeal which will in- 
‘clude fees on the higher scale. Other costs will abide the 
result. : 

J. D. L. ! Appeal ailowed, 

(9) [1891] I. L. R., 16 Bom., 522. (10) [1894] I. L. R., 16 AIL, 418, 
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FULL BENCH. 


In the matter of Mr. SARVADHICARY, an Advocate. 
Advocate—Misconduct—Publication,.of articles în a newspaper by the 

Advocate defaming Judges—Itules 2, 180, 182, 183, and 197 of the 

Rules of the Court—Section 8 of the Letters Patent. 

The right of any Barrister to appear in the N.-W. P. High Court rests 
upon his being admitted to the Roll of Advocates to the Court and not 
upon his being called to the Bar. 

Section 8 of the Letters Patent gives the Court power to make rules 
for the qualification and admission of proper persons and empowers the 
Court to remove or suspend from practice on reasonable cause Advocates 
so enrolled. The High Court can on reasonable cause remove or suspend 
from practice not only an Advocate who has been enrolled as such under 
Rule 183 of the Rules of the Court but also any other Advocate who has 
been enrolled under any other rule of the Rules of the Court. 

Under Rule 2 of the Rules of the Court, a Bench of three Judges is 
empowered to hear and decide all charges against Advocates in respect 
of professional or other misconduct for which an Advocate may be removed 
or suspended from practice. Rule 197 provides for cases in which the 


. Chief Justice and Judges may for good cause and without charge or trial 


suspend or remove from the roll of Court any Advocate of the Court. 

Any act which tends to discredit or bring into contempt the order of 
Advocates or the Court amounts to misconduct of which the High Court 
can take notice. Acts which on the part ofa private individual offend 
against the dignity of the Court or are calculated to prejudice the course 
of Justice and are in his case contempts of Court do not cease to be actg 
of misconduct because they are committed by an Advocate. Rather are 
they aggravated inasmach as the Advocate is bound to uphold and 
maintain the dignity of the Court. Acts which scandalise the Court as 


_ libels on its integrity, or the integrity of its Judges, officers and proceed- 


ings are all instances of such misconduct. In re Weare, L. R. 2 Q.B. D; 


l 439. Kæ parte Turner 3 Mont D and D 523, Reg v. Castro, L. R. 9 Q. B., 


219. Lechmere Charlon case, 2 Myl. and Cr. 316, referred to. 

Hence when an Advocate published ina paper published by him articles 
throwing discredit upon the Judges of the Court in various ways, and his 
defence inter alia was that he had done so in his capacity of Editor and 
not in his capacity of Advocate of the Court, held that he was guilty of pro- 
fessional misconduct and the High Court had power to deal with him 
under section 8 of the Letters Patent and Rule 2 of the Rules of the Court. 


S. B. Sarvadhicary in person. 

W. Wallach, as amicus curiæ. 

The following judgment was delivered by 

Knox, J.—Notice was served upon Mr. Sarvadhicary, an 
Advocate of this Court, to shew cause why his name should not 
be removed from the roll of Advocates of this Court or such 
other order passed as, to the Court, shall seem meet. 


; | a ee Tiir 
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The cause which led to the issue of this rule -was that under 
date June the Ist, 1906, a “publication appeared called the 
Cochrane., It contained an article entitled “ Honourable High 
- Court.” To the publications" appended ʻa foot-note to the 

effect that itis “ printed —— and: -published by Mr. 
Sarvađhicary, Barrister-at-Law’*: In the“ rule ‘which issued it 
is set out that this publication - cones scandalous and unbe- 


coraig remarks in es to ` ‘certain A of this Court 


w Me y 


C e r ee 


unworthy of a Bausa, : peace 


In shewing cause the Advocate concerned Began by taking 
exception to the jurisdiction of the Court. He contended that 
section 8 of the Letters Patent of the 17th of March, 1866, gave 
the Court no power over Barristers and that the .Advocates con- 
templated by section 8 were only those Advocates whom this 
Court might by Rule 183 -of-the Rules of Court admit to the 
Roll of Advocates. But that the contention has been raised it 
would seem hardly necessary to answer-it. Section 7 of the 
Letters Patent in express words authorises and empowers this 
Court to approve, admit and enrol such .Advocates as to them 
may seem meet. Section 8 gives the Court power to make 
rules for the qualification and admission of proper persons and 
empowers the Court to remove or suspend from practice on 
reasonable cause Advocates so enrolled. ‘Under the power so 
given the Court has made a Rule, rule 180, -permitting Barris- 
ters of England or Ireland to present an application for admis- 
sion to the Roll of Advocates.- Even so no Barrister has, merely 
by reason that he has been called to be a Barrister the right to 
expect that his application will, as a matter of course, be granted. 
Rule 182 provides that the application be considered by the 
Chief Justice and Judges present for the time being in Allah- 
abad and thereupon they may, if they think fit, order that the 
applicant be admitted to the-Roll of Advocates of this Court. 
Moreover, the concluding wards_of section 8 effectually dispose 
of this objection. They are.ás follows :— : 


an “a ow 


“No person whatsoever but such Advocate” (viz., an Advocate 
admitted under Rule of this- Court) “shall be allowed to act 
or plead for or on behalf of any suitor in the said High Court”. 
The right of any Barrister to appear in this Court rests upon his 
being admitted to the Roll of Advocates to this Court and not 
upon his being called to the Bar. 
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We overruled this objection.- 

The Advocate concerned then argued that under rule 197 - 
of the Rules of the Court his case must be tried by the Chief 
Justice and Judges present for the time boing in Allahabad. 
We overruled this objection also. Rule 2 empowers a Bench of 
three Judges to hear and decide all charges against Advocates 
in respect of professional or other misconduct for which an 
Advocate may be removed or suspended from practice. Rule. 


197 provides for cases in which the Chiof Justice and Judges 


may for good cause and without charge or trial suspend or 
remove from the roll of Court any Advocate of the Court. The 
rule has no application to the case before us. 

The advocate concerned next attempted to justify the matter 
which appeared in the Cochrane under date June, the Ist, 1906 
The line of argument which he adopted was that (1) what he 
had set out therein was set out by him in his capacity of Editor 
and not in his capacity of Advocate of this Court ; (2) that what 
was contained in the paper were mere opinions expressed in all 
honesty by an Editor without malice and with a view to correct 
errors ; (3) that nothing had been said in a contemptuous way, 
and that (4) the only misconduct of which this Court could take 
notice was misconduct on his part with reference to clients. 

We shall first deal with the last two of these contentions. 

A very similar contention was put forward Jn re Weare(?) and 
brushed aside by Lord Esher with the followmg remarks. 

“Tt is argued that if an offence committed by a Solicitor is 
not an offence in his character as a Solicitor, or having relation 


‘to his character as a Solicitor, then, however, monstrous it may 


be the Court has not authority to strike him off the rolls þe- 
cause the act is not done in his capacity as a Solicitor. That 
would seem to me to be a very strange doctrine if it were true 
that a person convicted of a crime however horrible must, if it 
be not connected with his professional character be allowed by 
the Court still to be a member of a profession which ought to 
be free from all suspicion.” The offence in this case was a 
personally disgraceful offence. 

We know of no authority and the Advocate concerned has 
referred us to none to shew that the misconduct intended by 
rule 2 bears the limited meaning which he seeks to put upon it. 
Section 8 of the Letters Patent empowers the Court to remove 
and suspend upon “reasonable cause,” words which have a 
much wider range than mere misconduct. It is wholly unneces- 

(1) [1898] L. R., 2 Q. B. D., 439. 
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sary for us to point out that the profession of an Advocate is 
dn honourable profession, and that this Court is concerned in 
seelng that those who are on the roll of Advocates maintain by 
their acts and conduct not merely the honour of the body to which 
they more immediately belong, but also the honour of the Court 
of which by reason of their enrolment they form an integral part. 
Any act which tends to discredit or bring into contempt 
the order of Advocates or the Court amounts to misconduct of 


which this Court can take notice. Acts which on the part of a’ 


private individual offend against the dignity of the Court or are 
calculated to prejudice the course of justice and are in his case 
contempts of Court do not cease to be~acts. of misconduct 
because they are committed by an Advocate. Rather are they 
aggravated inasmuch as the Advocate is bound to uphold and 
maintain the dignity of the Court. Acts which scandalize the 
Court as libels on its integrity, on the integrity of its Judges, 
officers and proceedings are all instances of such misconduct 
Ex parte Turner (1); Reg v..Castro (°): A case very much in 
point is the Lechmere Charlton case (°). In that case Mr. 
Lechmere Charlton, a Barrister, sought (as the attempt has 
been made in this case) to. distinguish a letter, written after 
a case was concluded, reflecting upou the conduct of a Master 
in Chancery as being both unexpected and inexcusable, and 
couched in threatening terms,-as an act done by him not as a 
mere Barrister but as a gentleman. He maintained that he has 
aright to ask (or what would become, he said, of the boasted 
independence of the British Bar) “if a counsel thus insulted, 
tricked and defeated is not to be allowed to complain of the 
deception that has been practised upon him in the manner that 
one gentleman usually complains of the ill-treatment that he 
has received from another, without being hoisted up for con- 
tempt of a superior ones and an upright and enlightened 
Judge.” He freely declared that he harboured no sort of ill- 
_ will towards Master Brougham, that it was of his judicial con- 
duct alone that he complained and which he hoped would have 
been corrected. Lord Chancellor CorrennaM in giving judgment 
held that “Every writing, letter, or publication which has for 
its object to divert the course of justice is a contempt of the 
Court. It is for that reason that publication of proceedings 
which have already taken place, when made with a view of 

(1) 3 Mont, D. & D., 523. 

(2) L. R., 9 Q.B., 219. © i 

(3) 2 Myl & Cr., 316, 
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influencing the ultimate result of the cause, have been deemed 
contemptis. It would be strange, indeed, if the Judges of the 
Court were the only persons not protected from libels, writings 
and proceedings, the direct object of which is to pervert the 
course of justice. Every insult offered to a Judge, in the 
exercise of the duties of his office, 1s a contempt; but when the 
writing or publication proceeds farther, and when, not by 
inference, but by plain and direct language, a threat is used, 


' the object of which is to induce a judicial officer to depart from 


the course of his judicial duty, and to adopt a course he would 


‘not otherwise pursue, it is a contempt of the very highest order.” 


The Advocate concerned not only admits but attempts to 
justify the following passages in the Cochrane of the Ist of 
June, 1906 :— | 

I. “For the Chief Justice is in the potestas of that gentle- 
man who sits with him. The non-Chief Justice proposes, and 
the Chief Justice dittoes. One day when he had to act alone, 
knowing we believe his talent was not adequate he invited Mr. 
Justice Burkitt and thus be sat and Sir William Burkitt worked 
forhim. This was objected by the Counsel. So our Honourable 
Chief Justice was angry. Had our Honourable gentleman been 
as independent as his predecessors respectively, Sir John Edge 
and Sir Arthur Strachey, he would have never openly taken help. 
Another instance of his dependence was that he is not confident 
of his ability. For when he writes a judgment he sends it to 
another Judge for correction who examines; we had shown to 
our readers an instance in which the Chief wrote a letter to 
Mr. Blair stating that he sent a judgment to him and requested 
him that he should correct the judgment, insert proper words 
and then return it to him. Thus helped as he is, he must give 
help when it is necessary, so when Mr. Balir assailed the Counsel 
who was in his bad book, by saying hold your tongue and 
others and when the remarks were dittoed, our Honourable Chief 
Justice shielded them punishing the Counsel, although the 
quarrel was started by Mr. Blair and he was entirely to blame. 
So we can say without the fear of contradiction, that our Honour- 
able Chief Justice is not an independent man.” 

Il. “There is another reason that induces us to think that 
he” (alluding to Mr. Justice Richards) “ has never studied our law 
properly for the reason that a lawyer does nothing that goes 
against him. Having asked a respectable Counsel to hold his 
tongue, which is a defamatory expression, one might be im- 
pressed with the idea that he has never received any legal 


VOL. Hi. Hiart court. K 
education. By employing de eoh i jiis shown that he 
is not at all a lawyer, and a Judge not qualified enough.” 

IO. “Woe do not know whether the associates of our Honour- 
able gentleman” (again alluding.to Mr. Justice Richards) “ have 
made the London public housés_their favourite resorts whence 
they have learned it and our Honourable gentleman learned it 
from them to honour the High Court Counsel, and this is the only 
way in which he honours them.” ~ 


IV. “If he once say my Lord you please do the same (hold ` 


your tongue) then our Honourable Chief Justice who might not 
be qualified enough for the due discharge of the routine of work, 
but he is the most competent, in hurling his unerring javelin 
at the Counsel will too readily do so inflicting.a deep wound 
which will not cure in the process of time which will fester and 
bleed afresh and the wound only heals up, when the aggrieved 
party courts death. So our readers can easily see that we have 
a wonderful Chief Justice who punishes an - -assailed and not an 
assailant with miraculous readiness and activity; He punishes 
not the wrong doer, but the wronged and thus he upholds 
justice. Can you Pah a parallel to this, : ow readers? We 
can confidently say not at all.” : 

Up to the close of the case ‘anid aven after the learned Govern- 
ment Advocate whom we called upon on behalf of the Bar and 
as amicus cure had commented’ on the ‘scaridalous tone in 
which these publications were couched, the Advocate concerned 
expressed no regret of any ‘kind but strenuously maintained 
that he was “fully prepared-to justify ” and-did “ justify all he 
‘had written.” After reading and- weighing carefully each word 
contained in these passages we can only express our astonish- 
ment and regret that avy person of light and learning can still 
maintain as did the Advocate concerned that he bad said nothing 
and written nothing in a contemptuous way. We are not 
dealing with an ignorant person but with an Advocate who, as 
he himself tells us ee received his education. in the University 
of Edinburgh, was a student of the Society of Grays’ Inn and 
was called to the Bar therefrom,’ 

We have no alternative but to condemn every one of these 
passages as being scandalous writing and the writer as having 
in writing and in publishing them been guilty of misconduct 
unworthy of an Advocate of this Court. 

The Advocate concerned sought to justify and defend what 
he had written by calling our attention to other issues of tlie 
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Judge of whom he had not said something bad but also something 
good, and that the two must be considered in the light of a set 
off one against the other. We regret to have to say it but we 
must say it that this attempt at explanation merely aggravates 
the misconduct. As the learned Government Advocate pointed 
to us at the hearing and as we have afterwards been at the pains 
of verifying these so-called expressions of praise are in every 


- Instance almost used as a foil to set off ina more conspicuous 


and aggravated manner scandalous matter that the Advocate 
was bent on publishing. The files are on the record and speak 
for themselves. | 

We need hardly add that we had much rather that owr atten- 
tion had not been called to these passages. But it was the 
Advocate concerned who compelled us to look at them and to 


` consider them. Our attention being called to them we can only 


adopt in the words of Mr. Justice Hotnoyp, Rex v. Davison(*) that 
“in the case of an insult to himself if is not on his own account 
that the Judge commits, for that is a consideration which should 
never enter his mind. But though he may despise the insult, it 
is a duty which he owes to the station to which he belongs, not 
to suffer those things to pass, which will make him despicable 
in the eyes of others. It is his duty to support the dignity of 
his station, and uphold the law, so that, in lus presence, at least, 
it shall not be infringed.” 

Hitherto we have not said anything about the reckless want 
of truth that disGigures each one of the passages set out above 
from the Cochrane of the Ist of June, 1900. i 

The Advocate concerned has’ made no attempt to support the 
statements contained in those passages by evidence of any kind. 
It is true that he has filed an affidavit, but the only fact affirmed 
in that affidavit is that on the 19th April, 1906, the Hon’ble Mr. 
Justice Riciarps did use the expression ‘ Hold your tongue” 
when the Advocate was arguing a case before him. . 

Regarding the first part of the passage No. 1, an attempt was 
made to justify if ou the ground that it was an opinion. As 
regards the second part we understand that the Advocate found 
in a book, to which he obtained access by reason of its being in 
the library of the Court, a letter which was not addressed to him, 
but to another gentleman. That letter he admits having perused 
without authority from either the writer or the person addressed 
and having perused it he considers that he acted meritoriously 

(1) 4 Band Ald., 320. 
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in not forwarding it to the Secretary of State but in returning 
it with a letter of his own to the Hon’ble the Chief Justice 
who was the writer. We have always understood that in any 
‘civilised country it is considered a dishonourable act to peruse a 
private letter not intended for the -reader’s perusal and addressed 
to another person. Such conduct is understood -everywhere as 
conduct unworthy of any person who claims the status of a 
gentleman. But for the admission made by-the Advocate con- 
cerned we should have found if difficult to believe that any one 
admitted to the Honourable Society of the Inns of Court could 
have considered it proper to do such an act and still less having 
done it to attempt to justify his conduct. Moreover, the incident 
here mentioned is a good instance of the way in which acts in 
themselves prdper have been distorted by the Advocate con- 
cerned in order to bring the Court into contempt with the out- 
side public. It has long been the established practice of this 
Court that where two or more Judges have heard a case and are 
agreed as to the general tenor of a judgment that one Judge 
should prepare the judgment and submit it for the opinion and 
criticisms of his fellow Judge or Judges. These criticisms are 
duly considered and, if accepted, the judgment issues as the 
judgment of the combined Court. Jt is an instance of this 
nature that the Advocate concerned has distorted, and we fear 
we must say it, has wilfully distorted. The-extracts IT, IIT and 
IV where they reflect upon the Hon’ble the Chief Justice or 
the Judge referred to are, the Advocate concerned considers, 
sufficiently explained by the remark that they are. opinions. 
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Regarding the first and second contentions raised it is hardly _ 


. necessary for us to follow the Advocate into the flimsy duality 
of persons which he attempts to set up. We are in this case 
concerned with Mr. Sarvacdhicary, Barrister-at-Law, who has 
subscribed the article. It is in our opinion an article intended 
to scandalize the Court in the eyes of the public and the writer 
is responsible for it as an Advocate of this Court. 

Two days after the case had been argued and judgment re- 
served, the Advocate tendered to the learned Chief Justice who 
was taking applications, the following petition :— 

“That in respect to the proceedings which have been taken 
by the Court against your petitioner under section 8 of the 
Letters Patent your petitioner has since himself considered the 
whole matter and taken the advice of some friends and he begs 
now to express his unfeigned and deep regret at the publication 
of matter considered to be derogatory to the Hon’ble Judges 


600 


CIVIL. 


mmn oee ee 


1906. 
Sey 

In the matter of 
Mr 


SARVADHIOARY, 
an Advocate. 


a a 


Knox, J. 





HIGH COURT. TA. L. J. R. 


and calculated to bring the administration of justice into 
contempt. 

2. “That your petitioner regrets that he acted without deli- 
beration and upon sudden impulse in writing the article which €? 
has given rise to proceedings against him. 

3. “That your petitiner was under the honest impression that 
in writing the article which on maturer consideration he does 
not now seek to justify he was not acting as an Advocate hut 
irrespective of his belief or impression in the matter he now 
withdraws all offensive and derogatory remarks about this Court 
and expresses his unqualified regret in so far as his conduct has 
appeared to the Judges of this Hon’ble Court as unbecoming an 
Advocate and as otherwise than duly respectful to them, and 
trusts that the Hon'ble Court may be pleased to accept this 
apology.” 

Looking to the tone of this belated apology we feel ourselves 
unable to accept it. Moreover we cannot lose sight of the fact 
that this is not the first time this Advocate has been found 
guilty of misconduct. He was suspended for three months for 
disrespect shown to a Judge in open Court and only re-aclmitted 
to practise upon his tendering an apology to the Court. Not- 
withstanding this he, in the article under consideration, refers to 
the incident in the following terins :—“ The quarrel was started 
by Mr. Blaix (the Judge to whom disrespect was shown) and he 
is entirely to blame.” 

To accept the apology now tendered would be to use the 
words of Mr. Justice Witts “a stretch of charity which would 
degenerate into absurd and ridiculous weakness.” 

We are unanimous in arriving at the conclusion that Mr. S. 
B. Sarvadhicary has been guilty of gross misconduct in pub- 
lishing an article containing the passages set forth above. 

The order of the Court is that Mr. S. Sarvadhicary be sus- 
pended from practice for a period of four years with effect from 
this date. | 


VoL. iL] HIGH COURT: 


ARJUN SINGH 
Versus 
MACHCHAL SINGH anp oruens.® 
Civil Procedure Code (Act XIV of 1882)—Seetion 244—Deeree-holders’ 
taking possession of greater arca than what was deereced—Sutt by 
judgment-debtor for possession—maintainability of. 

If a decree-holder in a foreclosure suit take possession of a greater area 

' of land than what is actually decreed to him, the judgment-debtor 
cannot bring a regular suit to recover possession of that land. His 
only remedy is by an application under section 24d, Civil Procedure 
Code. 

Where the plaintiff came to know in 1892 that the defendant had 
fraudulently taken possession of land in excess of that decreed to him 
and brought a suit more than 3 years aftor that date, held that the plaint 
could not be treated as an application for execution, the remedy of the 
plaintiff having been barred at the date of suit. 


Srconp APPEAL against the decree of B. J. Dalal, Esq., Dis- 
trict Judge of Mainpuri, reversing a decree of Babu Keshab 
Deo, Officiating Subordinate Judge. 

Suit for possession. 

The facts of the case are as follows :— 

Arjun Singh and his deceased brother, Ajodhia Prasad, mort- 
gaged by conditional sale 47 bighas, 9 biswas land, in mauza 
Kamalpur, thok Ajodhia Prasad, to the defendants. The defen- 
dants sued for and obtained a decree for foreclosure, which was 
made absolute on the 23rd November, 1891. After the order 
absolute the defendants applied for eutry of their names in the 
revenue papers over 74 bighas of land and took possession of 86 
bighas-of land. The plaintiff alleged that he came to know of 
this in October, 1892. He brought the present suit for ‘the re- 


covery of the land in excess of 47 bighas, 9 biswas, which was. 


in possession of the defendants. The Court of first instance 


decreed the suit. The lower appellate Court reversed that decree.- 


Plaintiff appealed. 

Kalindi Prasad (with him Durga Charan Banerji), for the 
appellant. 

On the findings of the Courts below the plaintiff was entitled 
to a decree. The defendants having fraudulently taken possession 
of more land than what was decreed to him, they are not entitled 


to retain more than what was decreed. No doubt the case relied 
® 9, A. No. 1328 of 1904, 
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CivIL. ou by the learned District Judge, viz., 
1906. Imdad Ali v. Jagan Lal, [1895] I. L. R., 17 AlL, 478, 


OMe supports his view, but the earlier cases of this Court lay down 
ARJUN BINON that in cases of fraud the remedy is by- suit. The following -- 
Dea an Cases were also referred to :— 
SINGH. (1) Jhamman Lal v. Kewal Ram, [1899] I. L. R, 22 All, 121. 


m (2) Lalman Das v. Jagan Nath Singh, [1900] I. L. R., 22 AIL, 376. 


Sarvadhicari, for the respondents, was not called upon. 


The following judgment was delivered by _ 

Aikman, J. Aikman, J.—The case of the plaintiff, who is appellant here, 
Dn is that the respondents got a decree against lim for possession 
of certain area of land, and that in execution they took possession 
of an area much greater than what had been decreed to him. 
The plaintiff brought a suit to recover possession of the land, 
which the defendants had taken in excess of that decreed to 
them. The Court of frst stance decreed the suit. On appeal 
the learned District Judge held that the matter was one in 
regard to which an application might have been mace under 
section 244 of the Code of Civil Procedure, and that consequently 
the suit would not lie. The plaintiff comes here in second appeal. 
It is argued that the view taken by the learned Judge is wrong. 
In my judgment the view taken by the Judge is right and is 
fully supported by the decision in the case cited by him, namely, 
Imdad Ali v. Jagan Lal{").. The learned Vakil for the appel- 
lant refers to the earlier rulings, which he considers support his 
case, but in my opinion the Judge was right in following the 
latest ruling of this Court which is in accord with what has been 
said by the Privy Council as to the scope of section 244 of the 
Code of Civil Procedure. Ifit had been possible to treat the 
plaint as an application under section 244, as has been done in 
some cases, I should have been glad to consider the case from 
that point of view but the plaintiff says in his plaint that he 
came to know of the defendants’ acts on the 5th of October, 1892. 
His suit was not filed until the 18th June, 1904, when the period 
of limitation for an application under section 244 had long 
expired. There is no doubt on the findings of the Courts below 
that the defendants fraudulently took possession of Jand in 
excess of what was decreed to them, but the plaintif has slept 
so long over his rights that he has lost his remedy. For the 
above reasons I dismiss the appeal, but having regard to what 

I have said, I make no order as to costs. 

J, B. L, ' Appeal dismissed, 
(1) 11895] I. L. R., 17 All, 478. 
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North-Western Provinces Tenaney Act (11 of 1901)--scetion 177—Appeal Banenn, J. 


—question of proprietary title—sir holder and his sub-tenant. 


Where the plaintiffs sued the defendant for rent of their sir land 
alleging that he was their sub-tenant and the defendant claimed to be 
the principal tenant, held that as between the plaintiffs and the defendant 
thére was a question of ownership of the particular land and the question 
raised was a question of proprietary title and an appeal lay to the District 
Judge against an appellate decree of a Collector. 





SECOND APPEAL against the decree of C. D. Steel Esq., District 
Judge of Shahjahanpur, confirming a decree of J. S. Campbell, 
Esq., Collector of Bareilly, confirming a decree of Munshi Bal- 
chand Lal, Assistant Collector, second class, 


Suit for arrears of rent. 


The facts of the case sufficiently appear from the judgment 
of the Court. 


Gulzam Lal, for the appellant. 
Sital Prasad Ghosh, for the respondents. 


The judgment of. the Court was delivered by 

Baner, J.—The view of the Court below that no appeal lay Banerji, J. 
to it cannot. be supported. The plaintiffsrespondents brought 
this suit against the appellant in the Revenue Court for recovery 
of the rent of a plot No. 388. They alleged that they were 
holders of miscellaneous property (hakiat mutfarmk) and sir 
lands, and that the defendant was their sub-tenant in respect of 
the land in question in the year 1310 Fasli. The defence was that 
the defendant was not tenant of the plaintiffs but that he him- 
self was the principal tenant, that the plaintiffs had no right to 
the land’ in question, and that under an arbitration award the 
defendant was in proprietary possession of the land. The Court 
of first instance found against the defendant, and this decision 
was affirmed by the Collector to whom an appeal lay, the case 
having been decided by an Assistant Collector of the second 
class. From the decision of the Collector an appeal was pre- 
ferred to the learned Judge. He was of opinion that no appeal 

aS. A. No. 1 of 1906, 





604 


CIVIL. 


aesae 


1906. 
| 
Cnurtar SINGH 


P, 
Ror Sixeu, 





Banerji, J. 





$ 


CIVIL. 


1906. 
ed 


June 28, 


et ie 


STANLEY, C. J. 
KNOX, J. 


eerie ame 


s 


HIGH COURT. O [ALIR 


lay to him. The ground for his opinion was that the plaintiffs. 
themselves had not claimed any proprietary right in the land 
but were only cultivators, and that therefore no question of 
proprietary title arose in the case. In so holding the learned 
Judge was in my opinion in error. There existed between the 
parties a question of proprietary title regarding the land, in 
respect of which rent was claimed. It is true that proprietary 
title was not claimed in the sense that the plaintiffs were the 
owners of the land as landlords, although they said that it was 
their sir land. Assuming as the learned Judge holds that they 
were cultivators, the question was whether the plaintiffs were 
the cultivators of the land, or the defendant was the principal 
cultivator of it. Therefore, as between the plaintiffs and the 
defendant there was a question of the ownership of the particular 
holding, that is to say, of their title as cultivators of it. This 
was a question of proprietary title and the learned Jadge ought 
to have entertained the appeal. I accordingly allow the appeal, 
set aside the decree of the Court below, and remand the case 
to that Court under section 562 of the Code of Civil Procedure 
for trial on the merits. Costs will follow the event, 

J. B. L. Appeal allowed. 
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Tne OFFICIAL ASSIGNEE or BOMBAY 
VETSUS 


BRIJ KISHORE.” 


Insolvent Debtora Act (of 1848)}—section 24—preference of one ereditor 
not fraudulent. 


A person in insolvent circumstances may dispose of his property in 
favour of one creditor even though the act may have the effect of dis- 
appointing other creditors. Where a debtor two months before insolvency 
transferred part of his property to a creditor in preference to others, held 
that the conveyance was not fraudulent within the meaning of section 24 
Insolvent Debtors Act, and could not be impeached. Sheo .Prasad v. 
Maller, I. L. R, 2 Al, 474. followed. 


SECOND APPEAL against the decree of B. J. Dalal, Esq., District 
Judge of Mainpuri, reversing a decree of Mr. Aziz-ur Rahman, 
Subordinate Judge. 


Suit for possession and declaration that a sale-deed is void. 


8. A. No. 426 of 1905, é 
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The facts of jis case material: for the purposes of this report CIVIL. 
are as follows :— a 1908. 


Certaim persons carried on business at Etawah and at Bombay ie 
Tue OFFICIAL 


as well, and were declared. insolvents on a petition of their “Agstenrs oF 
Bombay creditors, filed on 31st May, 1904.. The insolvency Bounay 
order was passed by the High Court of Bombay under section Bary Kisnore. 
9 of the Indian Insolvency Act of 1848. -Under section 21 of a 
that Act, the Official Assignee took possession of a house and 
stock of grain and- sold -them by auction to Mata Prasad 
and Durga Prasad. The plaintiff sued in the Court of the 
- Subordinate Judge for possession of the properties on the ground 
that they were sold to him by the-owuers on the 31st March, 1904. 
The Court of first instance held that the sale was invalid and 
void under section 24 of the Indian Insolvency Act and dismissed 
the suit. The lower res. Court rev versed the decree and 
decreed the plaintifi’s suit. 
Official Assignee rene 
Sital Prasad Ghosh, (for Satish Chandra Banerji), for the 
appellant. 


Sundar Lal, for the respondent relied on 
Sheo Prasad v. A. B. Miller, [1879] L L. R., 2 All, 474. 


The judgment of the Court was delivered by 

Srantey, O. J—Jn the litigation out of which this appeal has Stanley, C. J. 
arisen the validity of a sale executed in favour of the plaintiff- p 
respondent is impeached as haying been a fraudulent sale within 
the purview of section 24 of the Insolvent Debtors (Indian) Act. 
The sale in question was made on the 31st of March, 1904, and 
was of what is described as a pit of pea grain and a house with 
three shops situate in Etawah. On the 31st of May, 1904, that 
ig, just over two months from the date of the sale the Bombay 
- creditors of the vendor filed-a petition of insolvency against 
him and upon this petition an order was passed. The Official 
Assignee took possession of the property in question and sold it 
to the plaintiff-respondent, antl in consequence the suit out of 
which this appeal has arisen, was brought for the recovery of 
that property. 

The lower appellate Court found that the sale to the plaintiff- 
` respondent was made voluntarily but it also found that the sale 
was not made with the view or intention of committing an act 
of insolvency; that the transfer was in fact made with the 
intention of satisfying the claims of a creditor whom the debtors 
favoured in preference to other creditors, Such a conveyance 
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is not fraudulent within the meaning of section 24. There is 
nothing to prevent a person in insolvent circumstances from 
bona fide disposing of his property in favour of a creditor even 
though that act may have the effect of disappointing other 
creditors. If the transfer is carried out two months before the 
insolvency takes place, such a transaction cannot be impeached. 
An exposition of the law upon the subject is to be found in the 
case of Sheo Prasad v. A. B. Aliller('). We think, therefore, 
that the conclusion arrived at by the lower appellate Court was 
correct, and that this appeal must fail. We dismiss it with costs 
including fees in this Court on the higher scale. 
J. B. L. l Appeal dismissed. 
(1) [1879] L L. R., 2 All, 474. 
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SADHO SINGH AND OTHERS 
VETSuUsS. 
MAHARAJA PARBHU NARAIN SINGH.” 


Res-judicata—personal decree with a decrees for sale—application for personal 
decree dismissed—Hxeeution of original decree against person. _ 
Where a combined decree under sections 88 and 90 of the Transfer of 
Property Act has been passed, it is not necessary to apply for a personal 
decree after the sale of the hypothecated property. If such an applica- 
tion is made any order passed on that is without jurisdiction and cannot 
supersede the decree as originally made and cannot operate as a bar to the 
decree being executed. 
APPEAL against the decree of Maulvi Saiyid Zain-nl-abdin, 
Subordinate Judge of Jaunpur. 
Application for execution of decree. 
The facts of the case are as follows :— 
Upon a suit being instituted upon a mortgage a decree for 
sale was passed in the following terms :— f 


“Under a compromise the plaintiff’s claim for Rs. 8,929 in a 
lump sum (bilmukta) as in list of instalments given below, be 
decreed by enforcement of the lien against the property hypothe- 
cated as security. The defendant will pay each instalment on 
the date fixed without any objection. If there is any default, 
then the plaintiff will execute his decree in respect of the past 
instalment and recover the same with usual interest by enforce- 
ment of the lien and sale of the hypothecated property and also 


from the person of the defendants.” After the hypothecated 
è E, F. A, No. 97 of 1906. 


VOL. IL HIGH COURT, 


property had been sold, the décree-holder applied for a decree 
under seetion 90 of the Transfer of Property Act. The Court 
rejected that application on the Ist of August, 1903, on the 
ground that the decree-holder had failed to file the security 
bond, which he was ordered, to file. Subsequently the decree- 
holder applied for the-arrest of the judgiment-debtors. The Court 
of first instance granted the application. 


Judgment-debtors appealed. a 
M. L. Agarwala, for appellants. 


_ Sundar Lal and Satya Chandra Mukerj 1, for the respondents 
were not called upon. 


The judgment of the Court was one by 

Baxersi, J.—This appeal arises out of an application for the 
execution of a decree made upon a compromise. ‘The decree 
directs sale of certain property, which was lypothecated by the 
appellants as surety for a lessee. It further directs that in the 
event of the proceeds of the sale not being suflicient for the 
discharge of the debt, the defendants would be personally liable 
for the balance due. The hypothecated property has been sold, 
but as the proceeds of the sale did not satisfy the decree, the 
present application was made for the arrest of the judgment- 
debtors. It was opposed on the ground that the decree-holder 
ought to obtain a decree uncer section 90 of the Transfer of 
Property Act and that they had already made an application 
for such a decree, which was disallowed, and that the rejection 
of that application is a bar to the present application. This 
objection has been overruled by the Court below, but it has 


been repeated in the appeal before us. In our judgment the 


contention has no force. The decree must be deemed to be 
a combined decree under sections $8 and 90 of the Transfer of 
Property Act. Therefore it was not necessary to apply for a 
decree under section 90 and any order that may have been 
passed upon an application for acecree under section 90 was an 
order passed without jurisdiction and cannot vary or supersede 
the decree as originally made The appeal therefore fails. We 
dismiss it with costs including fees on the higher scale. 
Jc Ba L, : Appeal dismissed, 
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DIP SINGH AND ANOTHER 
UCrEus 
RAM CHARAN,” 
N.-W.P. Tenancy Act—(11 of 1901)—ss. 104 (2), 166—Successor of a 
lambardar—liability of —for profits not collected by his predecessor. 

The successor in title of a deceased lambardar is not liable to account 
for profits which his predecessor may have failed to collect or which he 
permitted to remain uncollected owing ot negligence or misconduct, 

SECOND APPEAL against the decree of H. W. Lyle, Esq., District 
Judge of Farrukhabad, confirming a decree of Kunwar Mahindra 
Singh, Assistant Collector of the first class of Farrukhabad. 


Suit for profits. 


Theslacts of the case are as follows:—One Dhanuk Singh 
was the lambardar of a village in the years 1307, 1308 anda 
part of 1309 Fasli. He died in 1809 Fasli and was succeeded `. 
by his son, Sundar Singh, and by his two brothers Dip Singh 
and Bishnath Singh, as the surviving male members of the joint 
Hindu family, who made collections after Lim. One of the 
co-sharers brought a suit for profits in respect of 1307, 1308 
and 1309 Fasli on the basis of gross rental. The defence was 
that they were liable only for the amount actually collected and 
not for what could have been collected but was not collected 
through the negligence of the deceased lambardar. The Court 
of first instance overruled this pleaand decreed the claim on the 
basis of gross rental. This decree was affirmed by the lower 
appellate Court. 


Defendants appealed. 


Sital Prasad Ghosh (for Gokul Prasad) for the appellants, sub- 
mitted that the Courts below erred in holding that the. word 
“defendant” in sub-section (2) of section 164 of the Agra 
Tenancy Act must be construed to mean a “lambardar’ as 
defined in section 166 of the same Act. The word “ lambardar” 
was used in sul-section (1) of section 164, but omitted in sub- 
section (2), and this showed that the construction put upon 
the word “ defendant” in sub-section (2) was not correct. 

J. N. Chaudrit (with whom Gulzart Lal), for the respondent, 
supported the judgment of the lower appellate Court upon 


grounds other than those given in that judgment. 
S. A. No, 1234 of 1004, 
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Sital Prasad Ghosh, was not heard in reply. 

The judgment of the Court was delivered by 

STANLEY, C. J.—This appeal arises out of a suit for profits 
brought against a lambarday. The profits claimed are for the 
years 1307, 1808 and 1309 Fasli. Dhanuk Singh was the lam- 
bardar for the years 1307 and 1308 and also part of 1309 Fasli. 
He died in the year 1309 and was succeeded by the defendants 
in the present litigation. The Court of first instance settled 
amongst other issues the following issue “whether the defen- 
dants are liable to pay profits on the basis of jamabandi, or of 
actual collection for the period of their own incumbency as well as 
of their predecessor Dhanuk Singh.” Upon the issue he found 
that under section 164 of the North-Western Provinces Tenancy 
Act the defendants were lable to pay profits not merely in 
respect of the collections in the time of Dhanuk Singh on the 
basis of the actual collections but in respect of sums which 
remained uncollected owing to the negligence or misconduct of 
Dhanuk Singh. He found that there was negligence and mis- 
conduct in the collection of rent by Dhanuk Singh and on this 
basis fixed the amount for which the defendants were respon- 
sible. On appeal the learned District Judge accepted the view 
of the law propounded by the Court of first instance and dis- 
missed the defendants’ appeal. 

We are of opinion that that view is erroneous. Section 164 
enables a co-sharer to sue a Jambardar for his share of the profits 
of the Mahal, and sub-section (2) enables the Court in any such 
suit to award to the plaintiff not- only a share of the profits actually 
collected but also of such sums as the plaintiff may prove to have 
_ remained uncollected owing to the negligence or misconduct of 
the defendant. It is to be noticed that the negligence or miscon- 
duct here referred to is the negligence or misconduct of the de- 
fendant, not of the Jambardar. In section 166 the word “ lam- 
bardar” is defined as including “ heirs, legal representatives, etc. 
of the lambardar,” and the Courts below have put the interpreta- 


tion upon the word “ defendant” as used in section 164 as mean-- 


ing the lambardar who is the defendant in the suit or the lam- 
bardar of whom he is the representative. At first sight it might 
appear that the heir or representative of the Jambardar would be 
so liable in respect of the negligence or, misconduct of his pre- 
. decessor in title ; but if this had been the intention of the Legis- 
lature we should expect to find in sub-section (2) instead of the 
word “ defendant” the word “ lambardar.”’ That word does not 
occur in sub-section (2) of section 164. 
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We are, therefore, of opinion that the successor in title of a 
deceased lambardar is not liable to account for profits which his 
predecessor may have failed to collect or which he permitted to 
remain uncollected owing to negligence or misconduct. This 
being so, as the learned District Judge has decided the case upon 
this preliminary point and we are unable to agree in the view 
which ho has taken, we allow the appeal, set aside the decree 
of the Court below and under the provisions of section 562 of 
the Code of Civil Procedure, remit the appeal to that Court with 
directions that it be reinstated 'in the file of pending appeals in 
its original number and be’ disposed of on the merits. The 
defendants-appellants will have the costs of this appeal. All 
other costs will abide the event. 

en oe SF Appeal allowed, 


JAGANNATH PRASAD 
VETSUs 
TORE AND ANOTHER.” 


Civil Procedure Code {Act XIV of 1882)—A pplication of 8. 40 to N-W. P. 
Tenancy Act—Suit for rent—Separate holdings-——Joint suit—not main- 
tainable. 

Section 45 of the Code of Civil Procedure does not apply to suite for 
rent. A landlord cannot bring a joint suit for rent of several holdings - 
both occupancy and non-oecupancy. The N.-W. P. Tenancy Act con- 
templates separate suits for arrears of rent in respect of separate holdings. 


SECOND APPEAL against the decree of J. Cumming, Esq., District 
Judge of Aligarh, confirming a decree of Pandit Ram Prasad, 
Assistant Collector of the first class, Aligarh. 


Suit for arrears of rent. 
The facts of the case are as follows :—The plaintiff, who is a 


- Jambardar, brought this suit for arrears of rent in respect of 186 


bighas and 11 biswas of land. The plaintiff's allegation is that 
he gave the defendant in 1308 Fasli a single lease for all the 
land in dispute on a rent of Rs. 512-8-0 a year. The defence 
was that the land in dispute was partly occupancy and partly 
non-occupancy holding and that a joint suit for separate hold- 


_ ings was not maintainable. The Court of first instance holding 


that the land in dispute was distributed over five different khatas 


“and that a single suit for separate holdings was not maintainable, 


æ S. A. No. 85 of 1905, 


VoL. 1. HIGH COURT. 


dismissed the suit. The lower appellate Court confirmed the 
decree. | 


Plaintiff appealed. 
Durga Charan Banerji, for the spain 


There is nothing in the Tenancy Act which precludes a zamin- 
dar from bringing a single suit for separate holdings. Section 45 
of the Code of Civil Procedure, which by the provisions of section 
193 of the Tenancy Act apples to all suits and proceedings under 
the Act, clearly authotises such causes of action to be joined in 
' one suit. 


[BaNeRJI, J.—The provisions of section 45 of the Civil Proce- 
dure Code are inconsistent with the provisions of.the Tenancy 
Act and how can they apply to suits and pr oceedings under that 
Act ?]. 

There is no eoms between the two. The Tenancy Act 
does not require that there should be separate suits for separate 
holdings. | 

Even uf the suit was not maintainable, the plaintiff should have 
been given the option of withdrawing one of the reliefs. See 
Section 47 of the Civil Procedure Code. 


The respondents were not represented. 


The judgment of the Court was delivered by 

Banerui, J—This appeal arises out of a suit for arrears of 
rent, which has been dismissed by the Courts below. In his 
plaint the plaintiff claimed Rs, 549-14-0 as arrears of rent in 
respect of 186 bighas 11 biswas for the year 1310 Fasli. In 
the statement he made in the Court of first instance he alleged 
that the defendants held the whole of the land under a single 
lease. This allegation has been found to be untrue and it has 
been found that the land in question consists of various holdings, 
which have come into the defendant’s possession at different 
times upon separate engagement for payment of rent. The 
Court of first instance upon this finding dismissed the suit on 
the ground that a single suit cannot be brought for arrears due 
in respect of separate holdings. This decree having been afirm- 
ed by the lower appellate Court, the present appeal has been 
preferred. The first contention urged before us is that having 
regard to the provisions of section 45 of the Code of Civil 
Procedure a single suit was maintainable. We are unable to 
agree with the contention that that section is applicable toa 
suit like the present. Section 193 of the Tenancy Act provides 
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that the provisions of the Code of Civil Procedure shall apply to 
the procedure in all suits and other proceedings under the Act 
“so far as they are not inconsistent therewith.” We think-it 
would be inconsistent with the provisions of the Tenancy Act to 
hold that section 45 of the Code of Civil Procedure would apply 
and that a single suit can be brought for arrears of rent in 
respect of a number of separate holdings. Under section 57 of 
the Tenancy Act a tenant is liable to ejectmeut from his holding 
if a decree for arrears of rent in respect of that holding remains 
unsatisfied. Ifa joint suit for rent of separate holdings were 
allowed to be brought, it would be difficult to give effect to 
the provisions of section 57. The whole tenor of the Tenancy 
Act shows that a separate suit should be brought for arrears of 
rent in respect of each holding. As observed by the Court of 
first instance the object of the plaintiff in bringing a single 
suit appears to be that he might get a single decree and under 
that decree eject the defendants from their occupancy as well 
as non-occupancy holdings. This certainly is not what the law 
contemplates, but that would be the result if a single suit were 
to be brought for arrears of rent due in respect of separate hold- 
ings. We think the conclusion at which the Courts below have 
arrived is right. 

It is next urged that the plaintiff should have been given the 
option of withdrawing a portion of his clahn. This he did not 
ask for in the Courts below. On the contrary he appealed to 
the lower appellate Court on the ground that the defendants 
held under a single lease. Under these circumstances the 
Courts below were justified in dismissing the suit. We dismiss 
the appeal but without costs as the respondents are not re- 
presented. 

J. D. L. Appeal dismissed, 
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BANSI DHAR 
versus 


SITAL PRASAD AND OTHERS.“ 


Arbiuratton—Submission to—revocation of— good cause—collusion of arbitrator. 


A submission to arbitration can be revoked for good cause and not 
arbitrarily. Pestonjee v. Manockjee, 12 M. I. A., 112 followed. Where the 
arbitrator is in fraudulent collusion with the defendant the submission 
can be revoked. 


SECOND APPEAL against the decree of D. R. Lyle, Esq., District 
Judge of Moradabad, confirming a decree of Pandit Girraj 
Kishore Dutt, Subordinate Judge. 


Suit for partnership account. 


The facts of the case sufficiently appear from the judgment 
of the Court. 


Sundar Lal (with him Mot: Lal Nehru) for the appellant 
submitted that the plaintiff having alleged in his plaint that he 
had revoked the reference to arbitration on account of the collu- 
sion of the arbitrator with the defendant, the Court was bound 
to determine whether the contract was still subsisting or had 
come to an end. It was only a subsisting contract that barred 
the maintenance of asuit. He relied on 

Tahal v. Bisheshar, [1885] I. L. R., 8 AIL, 57. 

He further submitted that a contract of reference to arbitration 

could be revoked for a good cause, and collusion and dis- 


honesty of the arbitrator were sufficient for the revocation of the 


agreement. He relied on 
Pestonjee Nussurwanjes v. Manockjee & Co., [1868] 12 M. I. A., 112. 

G. W. Dillon (with him J. N. Chaudri, ©. C. Banerji and 
M. M. Malviya) submitted that in this case there was not only 
submission to arbitration, but an award had already been made 
and registered. ‘The award was a bar to the maintenance of the 
suit. ; 


Sundarlal was not heard in reply. 


The judgment of the Court was delivered by 


Banerst, J.—The suit of the plaintiff appellant has been dis- 
missed by the Courts below on the ground that section 21 of the 
° 8, A. No. 306 of 1905. 
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Specific Relief Act is a bar to it. It appears that the plaintiff 
and the first defendant executed an agreement of reference to 
arbitration on the 22nd of March 1904. The plaintiff states in 
his plaint that he revoked the submission to arbitration on the 
ground that the arbitrator was colluding with the defendant and 
that he was therefore entitled to maintain the present suit. The 
defendant, on the other hand, asserted that not only did the sub- 
nussion to arbitration subsist at the date of the suit, but an award 
had been made before the suit was filed. The Courts below have 
not considered whether the plaintiff revoked the reference to arbi- 
tration. It was held by this Court in Tahal, v. Bisheshwar{*), 
that the contract, the existence of which would bar a suit under 
section 21 of the Specific Relief Act must be an operative contract 


. at the date of the suit. In the present case the plaintiff alleged, 


as stated above, that the submission had been revoked. It has 
been held by their Lordships of the Privy Council in Pestonjee 
Nussurwanjee. v. Manoekjee & Co.(*), that no party to an agree- 
ment of reference to arbitration “can revoke the submission to 
arbitration unless for good cause and that a mere arbitrary revo- 
cation of the authority is not permitted.” The cause for revoca- 
tion alleged in this case is that the arbitrator was in fraudulent 
collusion with the defendant No. 1. Jf this statement is true, 
there might be a good cause-for revoking the submission. Again 
if an award has been made, the submission no longer exists and 
it would be necessary to determine whether the award is a valid 
award and would bind the parties. lE the award is valid, the 
plaintiff is not entitled to maintain the suit. We must therefore 
have findings on the following issues, which we refer to the 
Court below under section 566 of the Code of Civil Procedure. 

(1) Was the submission to arbitration revoked by the plain- 
tiff? If so, when? 

(2) Was the arbitrator guilty of collusion with the defendant 
No. 1 and dishonesty ? 

(3) Was an award made by the arbitrator, and if so, when? 

(4) Is the award legally valid and binding on the plaintiff ? 

The Court will take such evidence relevant to the above issues 
as may be tendered by the parties. On receipt of the findings 
ten days will be allowed for objections. 
Je B: Issues remitted. 

(1) [1885] I. L. R., 8 AIL, 57. 
(2) [1868] 12 M. I. A., 112. 
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KING-EMPEROR 
versus 
BUDHAN.* 


“Criminal Procedure Code (Act V of 1898) 8s. 887, 889-—revoking terder 
of pardon—accused refusing to make a astatement—commitment— 
legality of. i 
An accused who had an opportunity of cruss-examining the prosecution 

witnesses was tendered a pardon on condition of his making a true 
disclosure. After accepting that pardon he refused to make any statement 
saying that he knew nothing. The Magistrate revoked the pardon and 
committed him to the Court of Sessions: Held that the commitment 
was perfectly legal. 


CRIMINAL REFERENOE by J. J. McLean, Esq., Sessions Judge 
of Meerut, with a recommendation that a commitment made by 
C. M. Collet, Esq., Joint Magistrate, be quashed. 


The facts of the case are as follows :—Two persons, Ram 
Karan and Budhan, were charged of an offence under section 302 
of the Criminal Procedure Code. Tn the course of the enquiry the 
committing Magistrate tendered a pardon fo Budhan, one of the 
accused, which was accepted by him, but when examined by the 
Magistrate as a witness he said that he knew nothing of the 
affair. The Magistrate thereupon revoked the pardon and 
committed him for trial along with the other accused. The 
Sessions Judge being of opinion that the order of commitment 
was illegal, recommended that the commitment be quashed. The 


material portion of the order of reference is as follows :—“ The . 


Government Pleader brings to the notice of the Court that the 
commitment of Budhan under these circumstances is illegal, 
according to the ruling in 

Q.-E v. Sudra, I. L. R., 14 AlL, 836, and Q.-Ẹ v. Rawatepan, I. L. R., 15 
Mad., 352, and Q.-# v. Pitambar, 14 W. R., p. 10 (Criminal Reports). 
I also am of opinion that according to these rulings the commit- 
ment is baq”. 


The Government Advocate (William Wallach) for the Crown. 
The learned Sessions Judge has overlooked the ruling in 


_ Queen-Empress v. Brij Narain Man, [1898] I. L. R., 20 AU., 529. 


In this case the case in 
_Queen-Empress v. Sudra, [1892] I. L. R., 14 All., 336. 


“Criminal Reference No. 322 of 1906. 
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ag 
King-EMPEROR The accused was not represented. 
v. i 
BUDIMAN. The judgment of the Court was delivered by 
Aikman, J. AIKMAN, J.—After examining the record and perusing the 


Simmniaiamnathiittheedl 


referring order of the learned Sessions Judge we find no ground 
whatever for quashing the commitment. The learned Sessions 
Judge has overlooked the fact that the rwing of this Court in 
Queen-Hmpress v. Sudra (7) on which he relies, was expressly 
dissented from in the case of Queen-HWmpress v, Brig Narain 
Man, C) In the particular case under consideration, Badhan 
was an accused person from the very first. All the evidence 
for the prosecution was taken in his presence and he had oppor- 
tunity of cross-examining the witnesses. When that evidence 
had been recorded, the Magistrate for the reasons set forth in 
his order of the 10th of April, 1906, deemed it necessary to offer 
a pardon to Budhan on condition of his making a full and true 
disclosure of the whole of the circumstances within his know- 
ledge relative to the offence under inquiry. Budhan accepted 
that pardon but immediately afterwards refused to make a 
statement saying that he knew nothing. The Magistrate accord- 
ingly revoked the pardon and proceeded with the inquiry with 
the result that the accused including Budhan were committed to 
the Court of Session. In our opinion tlicre was no illegality in 
the Magistrate’s procedure. The learned Judge will go on with 
the trial. | 

* 3 Record returned, 


2 (1) [1892] I. L. R., 14 AN., 336. 
(2) [1898] I. L. R., 20 AlL, 529. 
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N.-W. P. Land Revenue Act (LII of 1901)—section 233(k)—partition 
—objechions to—summary dismissal—appeal—sutt to set aside the order 
-maintainability of. l 


Where the plaintifs objected in the Revenue Court to the partition 
of certain property, but that Court dismissed the objection holding that 
it did not raise a question of proprietary title, held that the order amounted 
to a decree and was open to appeal. Section 233(k) barred the plaintiffs 
from bringing a suit in the Civil Court with respect to the partition. 


APPEAL from the decree of T. A.H. Way, Esq., Officiating | 


District Judge of Gorakhpur, confirming a decree of Babu 
Kauleshwar Nath Rai, Munsif of Gorakhpur. 


Suit for declaration of title, &c. 


The plaintiffs brought this suit for a declaration that an 8 
pie share out of a 5 anna 4 pie share sought to be partitioned 
belongs to the plaintiffs, and that the defendants have no: right 
to it and cannot get it partitioned. The defendants applied to 
the Revenue Courts for partition of a5 anna 4 pie share in a 
village. The plaintiffs objected that 8 pies out of the said share 
belonged to them, but the Assistant Collector rejected the ob- 
jection summarily without going into the merits. The plaintiffs 
thereupon brought the present suit. Both the lower Courts 
dismissed it as not cognisable by the Civil Court. 


Plaintiffs appealed. 


_ Muhammad Ishaq, for the appellants, submitted that the’ 


Assistant Collector not having gone into the question, the 
plaintiffs were entitled to sue in the Civil Court. The refusal 
of the Assistant Collector to decide the question’ barred the 
plaintiffs from appealing from his decision. To hold that no 
suit lay would be to hold that the plaintiffs were without 
remedy. 


Iswar Saran (with him M. L. Agarwala), for the respondents, 
submitted that plaintiffs’ remedy was by way of appeal from the 
decision of the Assistant Collector and not by a civil suit, 

8, A. 94 of 1905, 
84 
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1906. 

{——— 
Gutar CHAU- 

DIRI 


v. 
JOGI ČHAUDIRI. 


i 


Knox, J. 


Plaintiffs could not institute this suit in the Civil Court. 
He relied on 
Muhammad Sadiq v. Laute Ram, [1900] I. L. R., 23 AIL, 291. 
Muhammad Jan v. Sadanand Pande, [1906] A. W. N., 30. 


Muhammad Ishaq, in reply relied on 
Khasay v. Jugla, [1906] A. W. N., 79. 


The judgment of the Court was delivered by 

Knox, J.—This second appeal arises out of a suit brought by 
the appellants in which the relief claimed was that a decree be 
granted to them declaring that out of a certain 5 anna 4 pie 
share in village Lachmanpur, recorded in the name of the defen- 
dant in the papers of the- Revenue department, the plaintiffs 
are in possession of an'eight pie share, and that the defendant 
has nothing to do with that share and is not entitled to have a 
partition made in respect thereof. The respondent, Jogi Chaudlui, 
had, prior to the institution of this suit, applied to the Collector 
for the partition into a separate mahal of the 5 anna 4 pie share | 
which in the revenue papers was recorded in his (Jogi Chaudlii’s) 
name. Upon his doing so, the present appellants filed an objection 
laying claim to an 8 pie share out of the 5 anna 4 pie share 
which Jogi Chaudhri had sought to convert into a separate 
mahal. The Assistant Collector, who was entrusted with the 
partition proceedings, upon receiving tlus objection passed upon 
it an order of a singular nature. He in that order set out 
that in his opinion this objection does not relate to a question 
of proprietary title, but is really meant to defeat partition, 
and after making this declaration about the nature of the 


. objection he directed that the objection and other partition 


papers be forwarded to the Collector. ‘This is all that we can 
make out of the order recorded by the Assistant Collector on the 
96th of November, 1903. This order must be taken, and is 
taken by us, as it was taken by the Courts below to be a rejec- 
tion of the objection raised by the appellants. Even so, it was 
a decree passed upon the objection before the Assistant Collector 
and, as .such, open to appeal. The appellants here could have, 
and should, if they wished to set it aside, have appealed to the 
District Judge. Instead of doing so they have instituted the 
present suit after a lapse of six months. They are now in this 
difficulty that section 233, (cl. Æ) of Act No. IIL of 190J. stands 
in the way of their present suit. Clause (4) of that section 
provides that no person shall institute any suit or other pro- 
ceeding in the Civil Cotrt with respect to the partition of 
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mahals except as provided in~sections 111 ‘and 112. As the Crvin. 
present suit was instituted, it was, as the relief clearly shows, 1908. 
a suit with respect to the partition of a mahal. Woe dismiss Syne 
this appeal with costs. ou oes 
B. ©. N. Appeal dismissed. v. 
i JOGI CHAVDERI. 
Se Knox, J. 
DUBRI LAL AND ANOTHER CIVIL. 
VETSUS 1906. 
m 
DHOLU RAI AND ANOTIER,Ë . l June 5. 
BANERI, J. 


Landlord and tenant —houses occupied by tenants—appurtenant to their 
holdings—Ljectment—adverse possession. 


ma mee 


The defendants, cultivatory tenants, built and occupied two houses in 
the village for over twolve years, held that the buildings were appur- 
tenant to their holding and so long as they cultivated lands in the village 
they were entitled to occupy it. If they were not in possession as tenants 

` their possession would be deemed to be adverse. Nazir Hasan v. Shibba, 
Te Ot All., 81 referred to. 


SECOND APPEAL against the decree of T. A. H. Way, Esq., 
Officiating District Judge of Gorakhpur, reversing a decree of 
Pandit Pyare Lal, Munsif of Bansgaon. 


Suit for possession of land by removal of houses, 


The facts of the case are as follows :— 


The defendants were the occupancy tenants of 7 biswas in a 
village. .They had two houses in that village where they lived 
in and tied their cattle. The plaintiffs brought this suit for 
demolition of those houses and for possession of the site on the 
ground that the defendants had newly built the houses without 
the plaintifis’ permission. The defence was that the houses were 
more than 50 years old and were then built with the then 
zamindars consent. ‘The Court of first instance, without finding 
how old the houses were, decreed the plaintiffs suit relying on 
the case of 

Pema v, Nazir Husain, [1902] 22 A. W. N., 60. 
The lower appellate Court finding that ih houses were more 
than 12 years old, reversed the decree and dismissed tho plain- 
tiffs’ suit. 
l a9, A. No. 1000 of 1904.. 
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one Plaintiffs appealed. 
ae M, L. Agarwala, for the appellanis, relied on 


Doser LAL Pema v. Nazir Husain, [1902] A. W. N., 60. 
: Jaikishun Singh v. Moti Chand, L. P. A. No. 99 of 1904 decided on 4th July, 


Duouw Ral. 1905, 
~ "and submitted that these cases were in point and the judge was 
wrong in dismissing the plaintifis’ suit. He further submitted 
that the defendants being tenants of only 7 hiswas had no right 
to maintain two houses but could only maintain such portion 
of a house as was necessary for the cultivation of 7 biswas, 


Jang Bahadur Lal (for R. Maleomson), for the respondents, 
submitted that the extent of the land under cultivation was not 


material. He relied on - 
Nazir Hasan v. Shibba, [1904] I. L. R., 27 All, 81. 


Af, L. Agarwala, was heard in reply. 


` The following judgment was delivered by 

maces J. Baxr, J.—The plaintifs, who are the zamindars of the 
village, brought the suit out of which this appeal has arisen for 
possession of two plots of land and for removal of buildings . 
built thereupon, on the allegation that the defendants had 
recently encroached on the land. The defendants, who are 
tenants, contended that the buildings were their ancestral dwel- 
ling houses. It has been found that the defendants are. cul- 
tivatory tenants in the village, that they built these houses more 
than twelve years ago and that they have been residing in 
them as such cultivatory tenants. Jt is therefore clear that the 
buildings are appurtenant to their holding, and so long as they 
cultivate lands in the village they are entitled to occupy the 
buildings. If they are not in possession as tenants, their posses- 
sion would be deemed to be adverse. Jn either case the plaintiffs 
are not entitled to eject them. This suit is similar to that of 
Nazir Hasan vy. Shibba and another('). The other case which 
has been cited to me appears to have been decided with reference 
to the particular facts of that case. . No question arises as to the 
extent of the holding of the defendants. Since they are agri- 
cultural tenants in the village and the buildings in question 
have been found to be appurtenant to their holding, they are 
entitled to occupy them. This appeal fails and is dismissed 
with costs, i 
J. Bik; Appeal dismissed, 

(1) [1904] I. L. R., 27 All, 81, 
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KHIALI RAM’ 
VErsne 
RAGHUNATH PRASAD.” 


T ransfer of: Property Act (IV of -1882)— Section 10—Condition against 
alienation—Compromiss—ilecree. 


One of the terms of a compromise embodied in a decree was that the 
party to whom a house was conveyed under it was not at liberty to 
transfer it without the consent and permission of the other party 
to that compromise and decree, Held that such a condition was void 
as being a restraint upon alienation, and.the house could be transferred 

in spite of that condition. Bhairon v. Parmeshm Dial, E L. R., 7 All, 
516, followed. 


SECOND APPEAL against the appellate decree of J. 8. Campbell, 
‘Esq., Officiating District Judge of Bareilly, affirming the decree 
of the Munsif of Bareilly. 


Suit for possession of land and damages. 


w 


The dofendant, who was the nephew of the plaintiff, brought 
a sult against the plaintiff for partition of certain property 
~- which the plaintiff had inherited from a collateral relative. 

The suit was compromised, and me ‘material clause of the 
compromise ran as follows :— 
_. “The defendant (Pandit Raghunath Prasad) has given it to the 

plaintiff (Khiali Ram) on this condition that the shall remain 
possessed of it and will remain its owner also, but he (the plaintiff) 
will not have the power to transfer the said honse by himself nor 
will it be saleable for any debt recoverable from the plaintiff,” 

JA decree was passed in terms of the compromise. The defend- 
ant sold the materials of the house in spite of the terms of the 
compromise. The plaintiff brought this suit for possession of the 
site and the price of the materials. The Courts below decreed 
the suit. 


Defendant appealed. 


Kalindi Prasad (for S. C. Banerji), relied on 
Mahram Das v. Ajudhia, [1585] I. L. R., 8 AI, 45. 
Bhairon v. Parmeshri Dial, [1884] I. L. R., 7 AlL, 516, 
and section 10 of Act IV of 1882 and submitted that the condi- 
tion in the compromise was. illegal and could not be enforced, 
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Mohan Lal Nehru, (for Malaviya) heard in reply. 
The arguments appear from tho judgment. 


The judgment of the Court was delivered by 

Kwox, J.—Pandit Raghunath Prasad, respondent, was plaintiff 
in the suit, out of which this second appeal arises. He asked 
to be put in possession of certain land together with a sum of 
money, representing his share of the materials of the house which 
had stood on that land and which according to him, the defen- 
dant had sold. 

The property in dispute was originally the property of one 
Maharaj Lalji Mal. Both the appellant and respondent are 
descendants of the said Maharaj Lalji Mal. The dispute touch- 
ing this property having arisen between them, the matter was 
eventually compromised and the compromise was embodied 
in the decree, bearing date 4th August, 1903. By the terms of 
that compromise the respondent gave the house to the appellant. 
But at the time he gave it he tried to encumber his transfer 
by s condition to the effect that Khiali Ram was not empowered 
to alienate the property without first consulting and obtaining 
the consent of the respondent. There was also a further limi- 
tation expressed in the deed of compromise and reproduced in 
the decree to the effect that the property should not be liable to 
sale in payment of debts incurred by the appellant. The 
respondent alleging that the appellant had transferred the pro- 
perty, removed the materials of the house, and sold them with- 
out first obtaining the consent of the respondent. The respon- 
dent accordingly sued to have the land restored and a portion 
of the value of the materials returned to him. The balance 
of the value of the materials, he says, he remitted on the 
ground that Khiali Ram was a person in poor circumstances. 
Both the Courts below granted the respondent the decree he 
asked for, In second appeal here, as in the Courts below, 
it is contended that the condition purporting to restrain the 
appellant from parting with or disposing of his interest in the 
property is void. The lower appellate Court bruslied this 
objection aside holding that the condition in restraint was not 
an absolute condition but that it only restrained the appellant 


. from selling without the respondent’s permission. The distinc- 


tion is not in my opinion one to which effect can be given, and 
in the arguments before me the view taken by the learned 
District Judge was not supported. The line of argument 
adopted here was that the condition being one embodied ina 
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legal document was binding upon those who were parties to 
the decree.’ In this way the learned vakil for the respondent 
tried to distinguish the case from the precedent of this Court 
contained in Bhairon v. Parmeshri Dial and others). It is true 
that in that case the dispute was betwecn certain strangers 
who had attached the property in execution of a decree obtained 
against the heirs of one of the parties to the compromise on the 
one hand and representatives of the second party to the compromise 
on the other. The learned Judges who decided that case held 
that the restrictions, very similar to those which are to be found 
in the decree of 4th August, 1903, were restrictions opposed 
to the policy of the law and could in no way fetter the estate 
which had been transferred. In section 10 of the Transfer of 
Property Act the rule is laid down that a condition restraining 
alienation is void. Then follow certain exceptions. Among 
those exceptions I do not find any such exception as the learned 
vakil for the respondent seeks to establish. It would have 
been easy to have included it if such had been the intention 
of the Legislature. ‘The plea taken jn appeal that the condition 
‘against alienation is void must prevail. The result is that tlus 
appeal is allowed, the decrees of both the Courts below are set 
aside, and the plaintiffs suit is dismissed with costs in all 
Courts. 
B. 0, M. Appeal allowed. 


1 11884] I. L. R. 7, All, 516. 
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" NAROTAM DAS AND ANOTHER.” 


N.-TV. P. Tenancy Act ZI of 1901), section 182—Second appeal to District 
Judge—Iurther appeal to High Court. 


No appeal lies to the High Court from a decree of the District Judge 
deciding a rent appeal from an appellate decree of a Collector. 

APPEAL AGAINST THE DECREE of Saiyid Muhammad Ali, Esq; 
District Judge of Mirzapur, affirming a decree of P. Wyndham, 
Esq., Collector of Mirzapur, affirming a decree of Munshi Yawar 
Husain, Assistant Collector of the second class, - 


| Suit for arrears of rent. 
© S. A. No. 256 of 1005, 
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The facts of the case material for the purposes of report sufi- 


-ciently appear from the judgment of the Court. 


They were as follows :— 


The plaintifs brought the suit in the Court of an Assistant 
Collector of the second class and a decree was passed in their 
favour. Against that decree the defendant appealed to the Col- 
lector under section 176 of the N.-W. P Tenancy Act No. II of 
1901, who affirmed the decree of the Assistant Collector. Against 


the decree of the Collector the defendant filed. a second appeal 


to the District Judge under section 180 (2) of the same Act, who 
also confirmed the decree. 


Defendant appealed. 


Al, L. Agarwala, for the respondents, submitted by way of 
preliminary objection that the decree of the District Judge passed 
on such appeal was final. . Section 182 of Act IL allowed a second 
appeal to the High Court from a decree passed on first appeal by 
the District Judge, and not a third appeal. 


J. N. Mukerji, for the appellant, submitted that an appeal lay 
to the High Court against all decrecs passed by the District 


Judge whether they were passed under section 177 or section 


180 of Act H of 1901. The word ‘second’ in section 182 was 
used in the sense of ‘further.’ It did not limit the right of 
appeal to those cases only where the matter came before the 
District Judge on first appeal. 


The following judgment was delivered by 

Itrcuarps, J.—This was a suit, instituted in the Revenue 
Court, before the Assistant Collector for arrears of rent. The 
Assistant Collector decreed the amount. There was an appeal 
to the Collector, who affirmed the decree of the Assistant Col- 
lector. There was an appeal to the District Judge, which was 
dismissed. A third appeal is now before this Court. Mr. Agar- 
wala, on behalf of the respondents, raises the preliminary 
objection that no appeal lies to the High Court. 
This suit was one under section 102 of Act IJ of 1901. Sec- 
tion 176 provides for an appeal to the Collector in certain cases 
from the decree or order of an Assistant Collector of the second 
class. Section 177 provides for appeals to the District Judge 
from decrees of an Assistant Collector of the first class. Section 
180, sub-section (2) provides for an appeal to the District Judge 
from an appellate decree of a Collector. It thus appears that 
two classes of appeals under the Act, may come before the District 


VOL It. HIGH COURT. 
Judge, that is to say, direct or first appeals, and appeals from the 
appellate decree of the Collector which are really second appeals. 
In my opinion, no appeal to the High Court lies from the District 
Judge when he decides an appeal from the appellate decree of 
the Collector. To hold otherwise, would be to hold that a third 
appeal could be brought to the High Court and if such an 
appeal lay, the word ‘second’ in section 182, would have no 
meaning whatever. It is to be remarked that in Act DI of 1901, 
where a ‘third’ appeal is allowed, it is so ee stated in 
section 213, 

In my opinion the preliminary objection must prev ail, and I 
= dismiss the appeal with costs. 
J. B. L. Appeal dismissed. 





CHAJMAL DAS. 
VETSUS 
SIRYA AND OTHERS, * 


N. W.-P. Tenancy Act (1I of 1901), section 182—-A ppeal—second appeal to 
Judge—further appeal to High Court—Land Revenue Act (ILI of 1901), 
section 34(0)—application of new Act—Landlolder tn possession before 
the passing of new Act. 


In a suit to contest a distraint if « question of proprietary title is raised, 
an appeal lies to the District Judge from an appellate decree of a Col- 
lector,,and a further appeal lies to the High Court under section 182 
of the N.-W .P. Tenancy Act. 

Where the defendant had obtained possession of the property before 
Act No. II of 1901 (N.-W. P. Land Revenue Act) came into force, 
section 34(5) of that Act cannot affect the right of distraint given to 
the landholder by section 119 of the N.-W. P, Rent Act. 


APPEAL against an appellate decree of A. ©. Chatterji, Esq., 


Additional Judge of Saharanpur, affirming an appellate decree © 


of E. A. Phelps, Esq., Collector of Muzaffarnagar. 

Suit to contest a distraint. -> 

The Assistant Collector dismissed the suit. On appeal, the 
Collector reversed the decision on the ground that the defendant 
in a previous proceeding failed to obtain mutation of names and 
was held to be merely an agent. On appeal the learned Addi- 
tional Judge held that section 34, clause (5) of the Land Reve- 
nue Act (No. UT of 1901) barred the present suit as the defendant 
was not recorded as a co-sharer. 

Defendant appealed. 


Balaram Chandra Alukerj je (for Satish Chandra Baner erg) for 


appellant, 
FP aS. A. 375 of 1005, 
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The respondents were not represented. 


The following judgment was delivered by 

ArkMAN, J.—The respondents brought a suit against the 
appellant, Chajmal Das, under section 142 of the N.-W. P. 
Tenancy Act, 1901, to contest a distraint, The suit was dis- 
missed by an Assistant Collector of the second class. The 
plaintifs appealed to the Collector, who reversed the decree 
of the first Court and decreed the suit. On appeal by the 
defendant the learned Additional Judge confirmed the Collector's 
appellate decree. ‘As a question of proprietary title was in issue 
in the first appellate Court and was a matter in issue in the 
appeal to the District Judge, an appeal to the lower Court lay 
under section 180, clause (2) of the Act, and an appeal lies to this 
Court under section 182.o0f the Act. The respondents are not 
represented. The case of the plaintiffs-respondents was that the 
defendant, Chajmal Das, who had distressed their crops, was not 
their landholder, but was only an agent of the real landbolder. 
It is a remarkable circumstance that nowhere in the plaint do 
the plaintiffs say who the real landholder is. The learned Addi- 
tional Judge threw out the defendants’ appeal on the strength 
of section 384, clause (5) of the N.-W. P. and Oudh Land 
Revenue Act, 1901. In my opinion, the Court below was wrong. 


` The provision relied on is a new provision introduced by Act 


No. UI of 1901. No such provision was in the old Act. Had 
the defendant obtained possession of the property after Act 
No. III of 1901 came into force, the section relied on might have 
been applicable, But the case of the defendant is that he has 
been in proprietary possession for 60 years. The section relied 
on, therefore cannot affect the right of distraint given to the land- 
holder by section 119, clause (2) of the Rent Act. I must there- 
fore decree this appeal, and as the lower Court has disposed 
of the case ov this ground alone, I remand the case to that Court 
under section 562 of the Code of Civil Procedure with direction 
to re-admit the appeal under its original number in the register 
and dispose of it on the merits. so 

I take this opportunity of pointing out that the view enter- 
tained by the Collector that the decision of the Revenue Court 
on an application for correction of records-is conclusive of title 
cannot be supported. 

The costs of this appeal, which is decreed ex parte, will be 
the costs in the cause. 

B.O Me” Appeal allowed.—Cause remanded, 
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JAIKISHUN SINGH AND OTHERS CiviL. 
TEPSUS 1906. 
: Sa sin 
MOTI CHAND AND orHErs.* July 14, 
Adverse possesston—Landlord and tenant—House in abadi. STANLEY, C. J. 
Borkritt, d. 


The fact that a tenant built a house in the abadi of a village and E 
ocoupied it for over 12 years, is not sufficient to establish a title against 
the zamindar by adverse possession. Nazir Husain v. Shibba, 1 A. L. J. 
R., 479 distinguished. 


APPEAL under section 10 of the Letters Patent, against the 
judgment of Buair, J., confirming a decree of F. J. Pert, Esq., 
Officiating District Judge of Benares, confirming a decree of 
B. Hira Lal, Munsif. 

Suit for possesion by removal of a building. 


The facts of the case sufficiently appear from the iud gment of 
the Court: 


AL L. Agarwala (with Kalindi Prasad), for the appellants. 


Sundar Lal (with Harendra Krishna Mukerji), for the respond- 
ents, 


The judgment of the Court was dale: ed by 
Srantzy, C. J.—In this case the defendants-appellants were Siate C.J. 
formerly zemindars of a village but lost that status and became ~~ 
eX-proprietary tenants and continued to live in the houses 
previously occupied by them as zemindars. They allege that 
14 or 15 years ago they built additional houses in the abadi and 
claim to be owners of them. The suit out of which this Letters 
= Patent Appeal has arisen was brought for the demolition of the 
houses or in the alternative for the payment in respect of them 
of asmall annual rent. The defence which the defendants set 
up is that they are the proprietors of the site of the houses in 
question having been in adverse possession of it for more than 
12 years. The Court of First instance decreed the plaintiffs’ 
claim and this decree was upheld by the lower appellate Court. 
Upon appeal to a learned Judge of this High Court the decree 
of the Court below was affirmed. We think that the view taken 
by the learned Judge of this Court and hy the Courts below was 
‘ correct, There is nothing to show that the defendants-appellants 
el, P. No. 99 of 1904, 
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ever acquired any right by adverse possession as against the 
zamindars. The mere fact, if it be the case that they built the 
houses in question in the abadi some 14 years ago, is not of itself 
sufficient to establish a title as against the zemindars by adverse 
possession, The learned counsel for the appellants relies upon 
the decision in the case of Nazir Hasan v. Shibba(1), which is a 
ruling by this Bench, as applicable to tle present case. We are 
of opinion that that case is not in point. There a tenant had 
been occupying a room in the abadi for a period of 30 years and 
this room was the only residence which he possessed. This 
Court held that he could not be ousted during the continuance 
of the tenancy ; that if the house was not appurtenant to the land 
of which he was tenant, he must be taken to have acquired a 
right of occupation by adverse possession, but that if it was 
appurtenant to the holding, he conld not be ousted during the 
continuance of the tenancy. We do not think that that case 
governs the case before us. We therefore dismiss the appeal 
with costs. i 


TEE Appeal dismissed. 
(1) [1904] 1 A. L. J. R., 479. 


DOST MOHAMMAD KHAN 
VETSUS 
The UPPER INDIA BANK, Lairep.* 


Crown Grants Act (XV of 1895)-—object of the Act—objection to sale in 
execution—nol maintainable, 


Where a decree was passed for sale of property forming part of property 
granted by the Crown, and became final, the judgment-debtor cannot 
object to the sale of such property in execution on the ground that the 
property was not saleable in view of section 2 of the Crown Grants Act. 

By enacting the Crown Grants Act, the Legislature did not intend that 
unconditional grants, made by the Crown free from restrictions as to 
alienations, should not be the subject of a sale at the suit of a mortgagee. 

Application for leave to appeal to His Majesty in Council 
against the decision of Bayers1 and Ricuarps, JJ., confirming 
an order of Maulvi Muhammad Shafi, Subordinate Judge of 
Aligarh. i g 

The facts of the case sufficiently appear from the judgment 
of the Court. 


Satya Chandra Mukerji (with J. N. Chaudhri), for the appli- 


cant. 
Privy Council Appeal No. 9 of 1908. 


VOL. HIL) HIGH COURT. 
B. E. O'Conor, for the opposite party. 


The judgment of the Court was delivered by 

‘Stray.ey, C. J—This is an application to have it declared that a 
number of villages which were included in a mortgage, executed 
by the ancestor of the appellant in favour of the Bank of Upper 
" India, Limited, are not saleable in execution in view of the pro- 
visions of section 2 of Act No. XV of 1895, entituled the Crown 
Grants Act, 1895. The circumstances of the case are as fol- 
lows :—Some years prior to 1895, the predecessor in title of the 
appellant mortgaged these villages along with others to secure a 
sum of Rs. 1,30,000 or thereabouts, advanced to him by the 
Bank. <A suit for sale of the mortgaged property was brought 
by the Bank and a decree for sale was passed ‘on the 22nd of 
January, 1895. Subsequently that decree was made absolute 
and portions of the property comprised in the mortgage have 
already been sold in execution of it. No appeal was ever 
preferred from the decree and the time for doing so has long 
since elapsed. The Act, to which we have referred, came into 
operation on the 10th of October, 1895, that is about 9 months 
after the decree had been obtained. The mortgage debt of the 
Bank not having been fully satisfied by the sale of the property 
already had, the Bank, on the 13th of September, 1904, applied 
for the sale of the 6 villages in question. An objection to the 
sale was taken by the appellant and the grouuds of objection 
so far as they are material, or so far at least as they are relied 
upon in the present appcal are as follows, namely, that the 
villages were “granted by the Government in lieu of service 
on condition of rendering service and remaining faithful to 
Government.” It is contended that in view of section 2 of the 
Act in question nothing contained in the Transfer of Property 
Act applies or can be deemed ever to have applied to any grant 
or other transfer of land made by or on behalf of Her late Majesty, 
her heirs and’ successors * * * in favour of any person whom- 
soever, and the sale by the Court in execution of the decree of the 
22nd of January, 1895, of these villages. is thereby precluded. 
The language of the grant has not been accurately stated in the 
objection. According to the translation of it, which appears in 
the judgment against which an appeal is sought to be preferred, 
the grant was an absolute grant of certain property including 
the villages in question and the only condition in the grant is 
that the grantee should always be loyal to the British Govern- 
ment and should act zealously in time of -trouble and disorder, 
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It is difficult to interpret section 2 of the Crown Grants Act, but 
from a perusal of the preamble to the Act it is reasonably clear 
that the object of the Legislature in passing the Act was to 
validate any provisions, restrictions, conditions, and limitations 
over, which might be contained in any Crown Grant and which 
otherwise might be held to be obnoxious to the restrictions im- 
posed in respect of grants generally by the Transfer of Property 
Act. We do not think that it was intended by the Legislature 
that unconditional grants made by the Crown free from restric- 
tions as to alienation should not be the subject of a sale at the 
suit of a mortgagee. But be this as it may, it appears to us 
that it is too Jate now for the appellant to put forward the objec- 
tion which was preferred in the Court below. The decree was 
passed so long ago as the 22nd of January, 1895, and is a valid 
and binding decree. All that the executing Court has to do now 
is to carry out that decree. It was not open to the executing 
Court to question the propriety or legality of the decree, nor 
was it open to this Court in appeal from an order of the execut- 
ing Court to go behind the decree and to say that the same has 
no force or operation. We think, that the present application 
is a remarkably courageous one. Under the circumstances wwe 
cannot see our way to hold that the case is a fit one for appeal 
to His Majesty in Council, and we therefore dismiss the applica- 
tion with costs, including fees m this Court on the higher 
scale. 


Te Be Ls Leave refused. 





SHYAM LAL 
VET SUS 
BASHIR-UD-DIN anp otmens.* 


Mortgage—Properly sold—Third party advancing money on security of 
the property mortgaged—Sale set aside— Third party entitled to benefit. 


Whore a mortgage-debt for the payment of which a sale has been 
ordered is satisfied by a third party on obtaining a security, of the property 
ordered to be sold, for the advance made by him and the proceedings for 
snle come to nothing, the incumbrance in respect of which the sale was 
ordered enures to the benefit of the party making the payment. 

Bibijan v. Sachi Bewah, I. L. R., 3L Cal, 863; Vamui Kalinga v. 
Chidambara, I. L. R., 29 Mad., 37, approved and followed ; Tufail Fatma 
y. Bitola, I. L. R., 27 All, 400, referred to. 


#6. A. No. 243 of 1905, 


VoL. Itt] HGH cotrt. 


~ Seconp APPEAL against the decree of Babu Nihal Chandra, 
Subordinate Judge of Shahjahanpur, confirming a decree of 
Maulvi Saiyid Hidayat Ali, Munsif of Budaun. 


Suit for sale. 


The facts of the case, the argument and the cases cited, 
appear from the judgment. 


Sital Prasad Ghosh (with him Muhammad Zahur), for the 
appellant. 


M. Ishaq Khan (for Karamat Husain), for the respondents. 


- The judgment of the Court was delivered by 

STANLEY, C. J.—The facts of this case so far as they are mate- 
vial for the purposes of our judgment, are as follows :—On the 
28th of February, 1893, the defendants, Bashix-ud-din and Wazir- 
ud-din, executed a mortgage of two houses in Budaun, in favour 
of one Piare Lal subject to redemption on payment of a sum of 
Rs. 298-140 and interest. Later on, on the 23rd of January, 
1895, the same defendants mortgaged one of the two houses in 
. favour of one Chimman Lal, now deceased, who is represented 
by his son, the defendant No. 3. On the 16th of March, 1899, 
Piare-Lal instituted a suit and obtained a decree for sale of the 
mortgaged property but did not in that suit iniplead Chimman 
Lal. On thè 12th of February, 1900, the two houses were sold, 


but before the sale was confirmed, the plaintiff advanced to the 


defendants 1 and 2 sufficient money to satisfy the debt of Piare 
Lal, and that debt was paid, and the sale was set aside by the 
Court. On the 7th of March; 1900, the plaintiff obtained a 
mortgage for the amount so advanced together with interest. 
In setting aside the sale the Court appears to have acted under 
the provisions of section 310 (A) of the Code of Civil Procedure, 
The plaintiff instituted the suit out of which this appeal has 
arisen on the 27th of July, 1904, for the recovery of the moneys 
so advanced by him by sale of the mortgaged property. The 
defendant, Ram Charan Lal, who is the son of Chimman Lal, set 
up the defence that the mortgage of the 23rd of January, 1895, 
to the benefit of which he is now entitled, has priority over the 
mortgage executed in favour of the plaintiff and that the plaintif 
ig not entitled to have the house which is comprised in his mort- 
gage sold without payment of the amount due under it. So for 
as this appeal is concerned, these are the only facts which it is 
necessary to state, — 
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Both the lower Courts dismissed the plaintifs claim holding 

that under section 89 of the Transfer of Property Act when the 

order absolute for sale was passed, the right of redemption of the 

motgagor was lost and the security extinguished. From these 
decisions this appeal has been preferred. 


Mr. Ishaq Khan, on behalf of the respondents, relies upon the 
words in section 89 of the Transfer of Property Act which 
declare that if the payment directed by the Court is not made 
and an order for sale is passed, then “the defendante’ right to 
redeem and the security shall both be extinguished’. His 
argument is that the order absolute for sale extinghished the 
security and that the decree-holder and tle judgment-debtors 
thereafter occupied the position merely of parties toa simple 
money decree, and consequently the payment made by the 
plaintiff could not operate to revive the mortgage or give any 
right of hen in respect of it to the plaintif. On the part of the 
plaintiff it was contended that the order for sale passed under 
section 89 of itself did not extinguish the security and that the 
sale having been set aside, the mortgage continued in full force, 

Whether section 310A of the- Code is applicable to a sale 


carried out under the Transfer of Property Act, itis not necessary ` 


to. determine. The sale was, asa matter of fact, set aside by 
the Court, whether rightly or wrongly, without objection by any 
-party. All the proceedings including the order for sale upon 
paywent of the mortgage debt became abortive. It is not easy 
to say what was in the contemplation of the framers of the 
Transfer of Property Act in introducing at the end of section 89 
the words to which we have referred ; but we are not disposed 
to hold that these words have the meaning attributed to them 
by the learned counsel for the respondents. We think that the 


= view expressed by a Full Bench of the Calcutta High Court in 


the case of Bibijan Bibi v. Sachi Bewah(') in regard to this 
question is correct. In that case the learned Chief Justice, Sir 
Frinois Macrzan, and Brerr, Mirrra, Geipr and Wooprorre, JJ., 
held that the concluding words of section 89 relate to the actual 
sale and distribution of the proceeds and not merely to the 
passing of the order absolute for sale, and that a mortgagor- 
judgment-debtor, is entitled to stop the sale of mortgaged 
property in execution of the mortgage decree by payment of tho 
debt before the sale actually takes place, although an order 
absolute for sale may have already been passed. The same 
(1) [1904] L L. R., 31 Cal, 863, 


p~ 


VOL. Iit.] HIGH COURT, 


view was taken by a Bench of the Madras High Court in the 
case of Vamuikalinga Mudati v. Chidambara Chetty?) The 
facts of that case are on all fours with those of the case before 
us. It was held by Sir S. Scpramaranra Aryan, Officiating Chief 
Justice, and Boppau, J., that when money is advanced by a third 
party on the security of property, which had been actually sold 
under an order absolute for sale, to enable the judgment-debtor 
to ‘set aside the sale under section 310A of the Code, the 
incumbrance in respect of which the sale was ordered, enured to 
the benefit of the party making the payment. We agree in this 
ruling. Where a mortgage-debt for the payment of which a 
sale has been ordered has been satisfied by a third party on 
obtaining a security for the advance made by him, we see no 
good ground for holding that the order for sale, passed at the 
instance of the creditor, whose debt has been satisfied, which 
has become abortive, should be regarded as extinguishing the 
security. The proceedings for a sale havilig come to nothing, 
the order for sale also seems to us to fall to the ground and may 
be treated as if it had never been passed. For these reasons the 
decisions of the Courts below are in our opinion erroneous, 

We may mention that in the case of Tufail Fatma v. Bitola’) 
it was held by our brothers Burxrrr and Arkman that where a 
decree for sale and an order absolute for sale had been passed 
against a mortgagor, and the mortgagor then borrowed money 
on a mortgage of several villages, including villages previously 
mortgaged and applied a portion of the money so obtained in 
satisfying the previous decree for sale, the subsequent mortgagee 
was entitled to bring a swt for sale of the villages which were 
the subject of the previous mortgage and decree. 

It remains then to consider to what decree the plaintiff is 
entitled. ‘The proper form of decree, we think, in this case is to 
direct that in default of payment within three months from this 
date by the defendants-respondents of the amount due to the 
plaintiff on foot of the mortgage of the 28th of February, 1893, 
‘ and costs, so much of the property mortgaged to him as is not 
comprised in the mortgage of the 23rd of January 1895 shall be 
sold, and the proceeds applied in payment of whiat is due to the 
plaintiff on foot of the mortgage of the 28th of February, 1893. 
If the amount so due to the plaintiff is not fully discharged 
thereby, the remainder of the mortgaged property shall be sold 
and the proceeds applied in the first instance towards the 

(2) [1005] L L. R., 29 Mad., 37. 
(3) [1904] I. L. Rn 27 All, 400, 
86 
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discharge of the mortgage of the 28th of February, 1893, and the 


_surplus, if any, in discharge of the mortgage of the 23rd of 


January, 1895, as also the costs of the defendant, Ram Charan 
Lal, throughout, and if any surplus remain, it shall be applied so 
far as may be necessary in paying off the remainder of the 
plaintifs claim under his mortgage of the 7th of March, 1900. 
The decrees of the lower Courts are modified accordingly. The 
respondents must pay the appellant’s costs of this. appeal, 
including fees in this Court on the higher scale. 


J. B. L. Decree modified. 
CHHATAR MAL 
TETEUS 
BAIJNATH.” 
Mortgage—redemption—Clog on the equity of —payment of rent—Z/n the 
morigage deed. 


Whero the terms of a mortgage deed contained a clause to the effect 
that the mortgagor would not be entitled to redeom the mortgage without 
first paying up rents of the same property which ho held as a tenant of 
the mortgagee, held that this clause did not create a clog on the equity of 
redemption. 

Sheo Shanker v. Parma Alahton, I. L. R., 26 AN, 559, distinguished. 

Szoonp APPEAL against the decree of A. R. Bruce, Esq., Dis- 
trict Judge of Agra, affirming a decree of Munshi Raj Nath 


Parshad, Subordinate Judge. 
Suit for redemption. 
The facts of the case are as follows :— 


A usufructuary mortgage was executed by the plaintiffs ances- 
tors on the 16th Apri, 1884. ‘The terms of the mortgage are as 
follows :—“ The interest of the mortgage money and the profits 
of the land mortgaged have been declared to-be equal. We 
shall obtain redemption of the mortgaged property from the 
possession of the mortgagee on payment of the whole of the 
morigage money in a lump sum in the month of Jeth, when the 
land is unoccupied by crops. The mortgagee is at liberty to 
cultivate the land mortgaged himself or have it cultivated by 
any other person. , We shall have no objection. Should the 
whole or part of the land mortgaged be cultivated by us-in any 
year, we shall pay the arrears due by us at the time of harvest: 

9 §, A. No. 163 of 1905, 


VOL. ILI HIGH COURT. 


and beforé the Government instalment has fallen.due. If we 
raise any objection, the mortgagee shall be at ‘liberty to recover 
the same from us and our mortgaged and other moveable and 
‘immoveable properties, by means of distress or a suit. Should 
‘any part thereof remain unpaid, we shall pay it together with 
interest at Re. 1 per cent. per mensem and the mortgage money, 
in a lump sum at the time of redemption of the mortgage. We 
shall not be entitled to redemption without its payment.” 

The plaintiff brought this suit for redemption. The mort- 
gagee pleaded that the plaintiff could redeem on payment of all 
the arrears which he had failed to pay. ‘The Courts below dis- 
allowed the defendant’s plea, holding that it was a clog on the 
equity of redemption. They followed the case of Sheo Shankar 
v. Parma Mahton and others(?). 


Sundar Lal, (with him Durga Charan n Bane 42), for the appel- 
lant. 


J. N. Chaudhri, (with him Madan Mohan Malaviya), for the 
respondent. 


The judgment of the Court was delivered by 

Staniey, ©. J.—Mr. Chaudri has advanced a very plausible 
argument in support of the decree of the lower appellate Court, 
but we are unable to accede to it. We think that the lower 
appellate Court was wrong in thinking that the agreement 
contained in the mortgage which we have to consider, is a 
clog upon the equity of redemption. The parties contemplated 
tivo states of circumstances when the contract of mortgage was 
entered into. The first, the possibility that the mortgagees 
would obtain possession and enjoy the profits of the entire of 
. the mortgaged property, in which event it was provided that 
` the profits shonld be regarded as equal to the interest on the 
' mortgage-debt and should be accepted as such. The other 
possibility which they contemplated was that the mortgagors 
should be allowed to retain possession. of part of the mortgaged 
property and provision was made for that event by the agree- 
ment that if the mortgagors were allowed to cultivate any 
portion of the mortgaged property, the rent payable by them 
in respect of that portion should be regarded as the profits 
which the mortgagees under ordinary circumstances would have 
enjoyed, or in other words should be regarded as part of the 
interest. Now it appears to us perfectly clear that such an 


arrangement if contained in the mortgage-dced itself, does not 
(1) [1904] L L. R., 26 AIL, 559, 


CIVIL. 
1908. 


eet 
Cunmatan MAL 
p. 
BAIJNATH. 


mea 


Stanley, C. J. 


Sit 


636 


Civit. 


————— a 


1908. 


ey et 


Cnooatar MAL. 


v. 
BAUNATH. 


Stanley, C. J. 


es eee 


HIGH COURT. l fA. LT. R. 


form a clog upon the equity of redemption. The facts of the 
case upon which the lower appellate Court has relied were quite 
different from those of the present case. In that case, after the 
execution of a usufructnary mortgage, the mortgagor executed 
a separate bond which contained, in addition to the usual 
stipulations for the payment of the money secured thereby, a 
covenant to the effect that the mortgaged property should not 
be redeemed until the principal money and interest due under 
the bond had been paid. That was a case in which what 
formed the clog upon the equity of redemption was a contract 
or agreement outside the mortgage contract itself. In the 
present case the covenant for the payment of the arrears of 


rent and the provision that such arrears should be secured by 


the deed formed part of the contract of the parties, and in fact 
amounted merely to a security for the payment of interest and 
therefore are not obnoxious to the well-known rule of law that 
no agreement will be valid which forms a clog or hindrance to 
the right of the mortgagor to redeem. This being our view, 
the appeal must be allowed, but we cannot now finally deter- 
mine this appeal inasmuch as one important issue of fact 
which was determined by the Court of first instance has not 
been decided by the lower appellate Court. The Court of first 
instance held that no arrears of rent were due to the mort- 
gagees. The lower appellate Court has not come to any finding 
upon this issue. We, therefore, undor the provisions of section 
566 of the Code of Civil Procedure, refer the following issue to 
the lower appellate Court, namely :— 

Are any arrears of rent, and if so, what arrears due by the 
mortgagors to the mortgageéion account of sir and khudkasht 
lands held by them ? 

On return of the finding the parties will have the usual ten 
days for filing objections. The costs of this appeal will abide 
the event, including fees on the higher scale. 

J. B. L. Issue remitted, 
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Easements—obstruction of view to a shop—Removal of constructions. 


The defendants built a shed and put sirki screens on their own land 
in front of the plaintiff's shop, the view to which was obstructed on 
account of these constructions, 


Held that the plaintiff was not entitled to have the constructions removed 
on the ground that the view to the shop was interrupted from the 
neighbouring road. 


Smith v. Owen, 35 L. J., Ch. 317, and Butt v. Imperial Gas Co., L. R., 
2 Ch. 158, referred to. 


SECOND APPEAL against the decree of Babu Prag Das, Subor- 


dinate Judge of Bareilly, modifying the decree of Babu Banke 
Bihari Lal, Munsif. 


Suit for removal of shed and screens. 
The material facts and argument appear from the judgment. 


Gulzari Lal, for the appellant, relied on the following cases :— 

(1) Smith v. Owen [1866] 35 L. J., Ch., 317. 

(2) Butt v. Imperial Gas Company, [1866] L. R., 2 Ch., 158. 

Balram Chandra Mukerji (for Satish Chandra Banerji), for the 
respondents, 


The following judgment was delivered by 


Bangers, J.—The suit which has given rise to this appeal 
aud the connected appeal No. 1011 of 1904 was brought by 
` the plaintiffs-respondents for the removal of a shed and sirki 
screens put up by the defendant-appellant in front of his 
shop. The ground of the claim is that the shed and the 
screens obstruct the view of the plaintiffs’ shop from the 
neighbouring road. The plaintiffs own certain shops for the 
sale of grain facing the north. Close by are the shops of 
the defendant facing the west. In front of the shops of both 
parties was an open space to the. north of which lies a 
public road. The defendant has put up the shed in question 
in front of his shops and has enclosed it with sirki screens. 
The only ground of the respondents’ claim is, as I have said 

oS. A. No, 1010 of 1904, 
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CIVIL. above, that these constractions obstruct the view of their shops 
1908. from the road. The Court below has decreed the claim, It is 
a contended in this appeal that a suit like this is not maintainable, 
Gort Natt Jn my judgment the contention is well-founded. It is now 
v. E è * 
Mousauuat settled law that no action would lie for the obstruction of the 
MONNo. prospect of a house. There is no question in this case of 


n 


Banerji, J. obstruction to or diminution of light and air. The only right 
—— claimed is that the plaintiffs are entitled to undisturbed prospect 
of their shop from the road. In Smith v. Owen(') it was held 
that the Court will not restrain the erection of buildings which 
merely prevent goods displayed in a shop from being seen from 
places whence they would previously havo been seen. In Butt v, 
Imperial Gas Company(*), it was held that the erection of a 
building will not be restrained because it injures the plaintiff 
by obstructing the view of his place of business. The Jaw on the 
subject is clearly stated in Goddard on Easements, sixth edition, 
pages 116 to 118. The principle laid down in the English cases 
referred to above equally applies to cases arising in this country. 
Tt is admitted that access to the plaintiffs’ shop has not been 
obstructed, All that is complained of is the interruption to the 
view of the shop from the neighbouring road. This would not 
~ entitle the plaintiffs to have the constructions removed. It ig 
said that by reason of these constructions the letting value of 
the plaintiffs’ shops has been diminished. If that is so, the 
plaintifs may have a remedy in damages. But as no damages 
were claimed in this case, that question need not be considered 
and determined. As the ground upon which the plaintiffs ask 
for a decree for removal of the shed and screens is untenable, 
the suit must fail. Jaccordingly allow the appeal, set aside the 
decrees of the Courts below and disiniss the plaintiffs’ suit with 
costs in all Courts. 
Je, Bs Appeal decreed, 


(1) [1866] 35 L. J., Chancery, 317. 
(2) [1866] L. R., 2 Ch., 158. 
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Lambardar—powers to grant a long lease-—Lease for 7 years. Sraxter. C. J 


A lambardar bas no power to grant a lease of co-parcenary land beyoud Knox, J. 
such term as the circumstances of the particular-case require. Jagannath Ei 
v. Hardayal, A. W.N., 1807, p. 207, and Bansidhar v. Dip Singh, I. L. R., 

20 AlL, 438, followed. 

In this case the lambardar had granted a lease for 7: years which was 
set aside. 

AppeaL from the decree of B. Raj Nath Prasad, Subordinate 
Judge of Agra, reversing tle decree of B. Mahar aj Singh, AMunsif 
‘of Muttra. 


The facts of the case are, that in Khewat No. 1 Lachi owned 
éth share, and ¢th belonged to Musammat Sundar. Out of the §th 
share, 4rd was usufructuarily mortgaged to Bishanibar Nath. 
Bishambar Nath was the lambardar of the 4rd share mortgaged to 
him and of the $th share belonging to Musammat Sundar, i. e., of 
4 share in Khewat No. 1. Musamumat Sundar sold her share to 
Nawala and Radha Bullubh, the defendants in the case. Bisliambar 
let. some plots from the share of the defendants to Chattray the 
plaintiff in the case, for 7 years, on an annual rent of Rs. 15. 
The defendants dispossessed the plaintiff; the latter brought the 
present suit against the defendants for the recovery of possession 
and Rs. 100 as damages. The Court of first instance decreed the 
claim for possession and for Rs. 80 as damages. The Subordinate 
Judge on appeal dismissed the suit holding that the lambardar 
had no power to grant such a long lease and referred to 

Jagannath v. Hardayal, A. W. N., [1897], 207, 
and 

Bansidhar v. Dip Singh, [1898] I. L. R., 20 AIL, 438. 

The plaintiff appealed. 

Durga Charan Banerji, for appellant. 

- Mohan Lal Sandal, for respondent. 


The judgment of the Court was delivered by 
STANLEY, C. J.—It has been distinctly ruled in this Court in Stanley, 6. J. 


two cases. at vt least that a lambardar has no general power to grant E 
H aS, A, 084 of 1904. 
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& lease of co-parcenary land beyond such term as the circum- 
stances of the particular year or season may require in the absence 
of a custom to the contrary. In the case of Jagannath v. Har- 
dayal(') Enue, ©. J., and Brarr, J., in the course of their 
judgment observed “so far as we are aware, a lambardar bas no 
general power to grant any lease of co-parcenary land beyond 
such term as the circumstances of the particular year or particular 
season may require. In order to have the co-parcenary Jand culti- 
vated, to obtain tho benefit therefrom of the co-parcenary body, it 
is reasonable that the lambardar should have power, unless it is 
expressly withheld from him, to make.a temporary letting of the 
co-parcenary land.” In that case, no doubt, the lease was a lease 
in perpetuity, but the principle laid down applies to all leases 
mace by lumbardars. The same view was expressed by BURKITT, 
J., in the case of Bansidhar v. Dip Singh(*). The powers of a 
lambardar were shadowed forth in the third paragraph of clause 


10 of Regulation No. VII of 1822. At the end of that paragraph | 


yeferring to the appointment of Sudder Malguzars, as lambar- 
dars were formerly termed, power is given to the Collector 
“either to make a joint settlement with the parties collec- 
tively (that is, with the co-parcenary body) or a majority of 
them, or with an agent appointed by them ora majority of 
them, or to select one or more of them to undertake the 
management of the mohaul as Sudder Malguzars, due advertence 
being had to the wishes of all the co-parceners, and to the past 
custom of the village or villages comprised in the mohaul.” The 
lambardar, from this it would appear, is to manage the 
co-parcenary property, and in doing so, to pay due regard to the 
wishes of all the co-parceners as wellas to the past custom of 
the village. Itis only reasonable that such a manager should 
have power to make temporary lettings, but the duties imposed 
upon him do not seem to admit of his executing in favour of a 
lessee without the consent of the co-parcenary body a lease for 
along term of years. No custom has been established in the 
present case in regard to the letting of the joint property, por 
is there anything to show that the exigencies of the season or 
time when the impeached lease was granted required that the 
grant should be made for so long a termas 7 years. We, there- 
fore, uphold the decision of -the Court below -and dismiss the 
appeal with costs, including fees in this Court on the higher 
scale. 


M. La 8 . Appeal dismissed, 
(1) [1807] A. W. N., 207, 


(2) [1808] L L. R., 20 Al, 438. 
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RAGHU NATH. 
VErSUS 


Musaamat RAHAT BEGAM anD otmens.* 


Hindu Law—Joint family—Right of pre-emption—other members co-sharers 
for purposes of pre-emption—Wajib-ul-arz. 

Members of a joint undivided Hindu family other than the member 
who is recorded in the Collector's books asa sharer in the mahal are co- 
sharers for the purposes of the pre-emption within the meaning of the 
wajib-ul-arz. Gandharp Singh v. Sahib Singh, I. L. R, 7 AU., 184, re- 
ferred to. 


The wajrb-ul-ara of a village provided: “ When a share of any lambar- 
dar is to be sold or mortgaged, then the members of his family can first 
claim pre-emption, and in case of their refusal other co-sharers may do 


#3 


80. 


Held that where a vendor who was also the lambardar, lived jointly 
with his son, the latter could claim pre-emption in view ofthe terms of 
the wajib-ul-arz. i 


SECOND APPEAL against the decree of Kunwar Bharat Singh, 
District Judge of Banda, reversing a decree of Maulvi Hamid 
Hasan, Munsif of Hamirpur. 


Suit for pre-emption. 


The facts of the case are as follows:—On the 2nd August, 
1902, Badle, father of the plaintiff, Raghu Nath, transferred the 
entire 16 anna zamindare of mauza Kusauli, mahal Badle, to 
Musammat Rahat Begam. Badle had another son, Bhure Lal. 
One Mahadeo, who was the owner of the mahal Mahadeo, but 
who had no share in the mahal Badle, brought a suit for pre- 
emption on the 23rd May, 1903. Rahat Begam executed a sale 
deed in favour of Bhure Lal on the 2nd July, 1903. Raghu 
Nath, the other son of Badle, who was a member of a joint Hindu 
family with his father, but who was not recorded as a co-sharer, 
brought the present suit for pre-emption in respect of the pro- 
perty conveyed under the sale-deed of the 2nd August. The 


Court of first instance dismissed the suit of Mahadeo, but decrred 


the suit of Raghu Nath. The lower appellate Court reversed 
both the decrees and thereby decreed the suit of Mahadeo and 
dismissed that of Raghu Nath. 


#9, A. No. 1089 of 1904. 
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Plaintif Raghu Nath appealed. 

Karamat Husain, for the appellant. 

I. K. Sorabji, for the respondents. 

The judgment of the Court was delivered by 

STANLEY, ©. J.—This appeal arises out of a suit instituted by 
the plaintiff, Raghu Nath, to pre-empt the sale of a village called 
Kusauli. The sale in question was made by Badle, the father 
of the plaintif, to the defendant, Musammat Rahat Begam. 
Badle was the owner of the entire mahal and also the lambardar. 
Another suit was instituted by one Mahadeo, who is a co-sharer 
in another mahal, for pre-emption of the same sale, and in that 
suit he impleaded Raghu Nath. His suit was dismissed. The 
suit of Raghu Nath was decreed in the Court of first instance 
but on appeal was dismissed. Hence this appeal. 

The terms of the wajib-ul-arz under which the plaintiff . 
appellant claims the right to pre-empt is in the following 
terms :—“ When ashare of any lambardar is to be sold or 
mortgaged, then the members of his family can first claim 
pre-emption, and in case of then refusal other co-shares may do 
so.” In this case the sale was carried out by the lambardar and 
the plaintifi-appeUant 1s his son, and therefore clearly comes 


‘within the language of the wajib-ul-arg as a member of his 


family. The provision of the wajzb-uwl-arz is most remarkable and 
unusual. Why it should empower parties to pre-empt the share 
of a lambardar only is not apparent, but such is the language 
of the document and we are bound to interpret it. The leamed 
District Judge came to a somewhat startling conclusion as 
regards the rights of Raghu Nath. He found that inasmuch as 
the plaintiff 1s the son of the vendor and a member with his 
father of a joint Hindu family, he could not claim pre-emptive 
rights in a property sold by his father unless he could establish 
that the sale was carried out for immoral or illegal purposes, 
This is a remarkable view of the law. By the wajzb-ul-arz, 
members of the family of the lambardar are expressly given the 
right to pre-empt, and in view of this it cannot be said that 
because a party desiring to pre-empt is a member of the family 
he cannot, according to the Hindu law, claim pre-emption. As 
to the question of immorality it is in no way relevant. The 
question as to the right of members of a joint Hindu family 
other than the member, who is the recorded co-sharer, to claim 
pre-emption is discussed in the judgment of a Full Bench of this 


Court in the case of Gandharp Singh v, Sahib Singh"), and it was 
(1) [1884] I. L. R., 7 All, 184, 


VOL. UL] HIGH COURT. 643 
there held that the members of a joint undivided Hindu family Civit. 


other than the member who was recorded in the Collector's 1908. 
books as asharer in the Mahal, are co-sharers for the purposes = 
Raauo Natu 


of pre-emption in the sense of the wajib-ul-arz which was the 5 
subject of consideration in that case. This authority was cited | Musauuar 
by the learned District Judge. His comment upon it is that SAAT DEPAN 
“that ruling does not in my opinion refer to a case in whicha Stanley, C. J. 
co-sharer coming in for pre-emption has no share in existence = 
at the time he chooses to pre-empt.” We are unable to grasp 
the meaning of this comment. The learned District Judge also 
came to the conclusion that the plaintif-appellant had been 
guilty of collusion along with Musammat Rahat Begam and had 
therefore debarred himself of lis right to preempt. We are 
at a loss to understand how the alleged collusion between the 
plaintif-appellant and the defendant, Musammat Rahat Begam, 
can prejudice the rights of the plaintiff in respect of pre-emption. 
In this case a right to pre-empt is expressly and clearly given 
to a member of the fainily of the lambardar. The appellant is 
such member. In our opinion, therefore, this appeal must be 
allowed. We allow the appeal, set aside the decree of the 
learned District Judge and restore the decree of the Court of 
first instance with this modification that we fix the Ist of 
November, 1906, as the date for payment of the purchase money 
instead of the 6th of December, 1903, fixed by the first Court’s 
decree, and direct that on payment of the purchase money on or 
before that date the plaintiff-appellant shall be entitled to 
possession of the property and also his costs of this appeal and 
his costs in the Court below. On failure to pay that amount 
within the time aforesaid, his suit will stand dismissed with 
costs in all Courts. 
J.B. LL Appeal allowed. 
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SUNDAR LAL AND OTHERS 
VST'SUS 


CHHITAR MAL AND oturens.® 


Code of Civil Procedure (Act No. XIV of 1882), section 18—Joint Hindu 
family—suit by one member for redemption—second suit by other 
members—Rea judicata. 


The sons in a joint Hindu family governed by the Mitakshara become, 
by birth and in their own right, entitled to the family property. They 
can enforce this right against their father and do not claim under him 
within the meaning of section 13, Code of Civil Procedure. A person is 
said to claim under another when he derives his title through that other 
by assignment or otherwise. 

Ram Narain v. Bisheshar Prasad, I. L. R., 10 All, 411, followed. 

Hence where in a previous suit for redemption brought by the father 
the sons were not arrayed as party, a second suit by the sons for the 
redemption of their shares in the property would not be barred. 


SECOND APPEAL against the decree of A. B. Bruce Esq., District 
Judge of Agra, confirming a decree of Babu Raj Nath Prasad, 
Subordinate Judge. 


Suit for redemption. 
The facts of the case are as follows :— 


One Man Singh was the owner of a 3 biswa share in mauza 
Alauli. In 1869, the descendants of Man Singh executed a 
usufructuary mortgage in favour of one Chhitar Mal. Man 
Singh had two sons, Rupa and Jhanda. The descendants of 
Jhanda are the owners of 1 biswa & biswansis and those of Rupa 
of 1 biswa 12 biswansis. The descendants of one group are 
separate from those of the other group. In 1888, Jhadda, grand- 
son of Rupa, and some of the descendants of Jhanda, among 
whom was one Kallu, brought a suit for redemption. 

The suit was decreed on condition of their paying the mort- 
gage money within a certain time. There was a further pro- 
vision in the decree that if the money was not paid within the 
time the suit would stand dismissed. No payment was made 
under the decree. - In 1896, a second suit for redemption of the 
same mortgage was brought by Jhadda, along with one of his 
sons, Sundar Lal. To this suit two of the descendants of Jhanda, 
namely, Kallu and Lado, were also made defendants along with the 

è S, A. No. 340 of 1905, 
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mortgagee. Sundar Lal withdrew his suit under the provisions 
of section 373 of the Code of Civil Procedure, with liberty to 
bring a fresh suit, but Jhadda’s suit was dismissed on the 
ground that his second suit was barred by tes judicata. The 
present suit was brought by all the descendants of Jhanda and 
Rupa, excepting Jhadda and Kallu, who were made defendants, 
for the redemption of the same mortgage. The Courts below 
dismissed the suit holding that the suit was barred by res judi- 
cata. The material portion of the judgment of the District 
` Judge is as follows :-—“ But they are the sons of Jhadda and their 
shares were included in Jhadda’s suit. If they cannot be deem- 
ed to be bound by the dismissal of their father’s suit, the result 
will be that in litigation regarding the property of a Mindu 
family the law of res judicata will become inoperative. I must 
hold that for the purposes of section 13 of the Code, Jhadda’s 
sons claim under their father, and are consequently bound by 
the dismissal of his suit.” 


The plaintiffs appealed. 


Sarat Chandra Chaudhri (with J. N. Chaudri), for the appel- 
lants, submitted that the sons in a joint Hindu family do not 
derive their title from then father, but have a vested right from 
their birth. He relied on 

Ram Narain v. Bisheshar Prasad, [1888] I. L. R., 10 All, 411, 


Sundar Lal with Durga Charan Banerji), for the mortgagee 
respondent. 


The judgment of the Court was delivered by 

Knox, J.—This appeal arises out of a suit brought by several 
plaintiffs who prayed that a decree might be granted them for 
recovery of possession by redemption of certain property set 
out in the schedule attached to the plaint. They also asked 
for mesne profits. The plaintifis may be divided into represen- 
tatives of two separate groups and for the purposes of conve- 
nience the one group is termed in this judgment the Rupa 
group, and the second group the Jhanda group. In this appeal 
we are concerned only with the Rupa group. Both the Courts 
below have held that their claim to recover possession by 
redemption is barred by reason of a suit, namely, suit No, 125 
of 1896, in the Court of the Subordinate Judge of Agra, in 
which one Jhadda and others brought a similar claim for 
redemption, affecting the property the subject matter of the 
present appeal against Chhitar Mal, who in both cases was 
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arrayed as one of the defendants. The said Chhitar Mal is 
mortgagee in possession. The sole question with which we are 
concerned in this appeal is whether, as the Courts below have 
found, the present claim is barred by reason of the rule of 
res judicata. The lower appellate Court held that for purposes 
of section 13 of the Code of Civil Procedure, Jhadda’s sons, who 
were not arrayed as plaintiffs in the suit of 1896, claim under 
their father and are consequently bound by the dismissal of 
that suit. The learned Judge holds that the sons of Jhadda 
acquired their title through Jhadda. This is not a correct 
view of the law. As pointed out in Ram Narain v. Bisheshar 
Prasad?) the Hindu son in.a joint family becomes entitled by 
reason of his birth and in his own right, a right which he can 
enforce against his father, and he does not claim under his 
father within the meaning of section 13 of the Code of Civil 
Procedure. A person is said to claim under another when he 
derives his title through that other by assignment or otherwise. 
The result of this error on the part of the Judge is that we can- 
not decide the present, appeal upon the fiudings recorded by 
the lower appellate Court. 


J. B. L. Issues remitted. 
(1) [1888] L L. R., 10 Al, 411. 


et er 


GULAB SINGH AND ANOTHER 


v, 


JAG RAM AND oTnERs.® 


Pre-emption—Wajib-ul-arz recording custom of—~previous one giving no 
such right—the latest silent—The right never claimed in respect of 
other sales—oustom fallen into desuetude, 

Where, the wajib-ul-arzes of a village prepared respectively in 1860 and 
1871 afforded evidence of the existence of a custom of pre-emption, 
but that of 1836 proved that no such custom existed and the latest 
wajibad-are was silent as to such custom, there also being evidence of 
sales taking place in the village without the right being ever claimed. 
Held that the lower Court was justified in holding that the custom had 
not been satisfactorily proved. 


SECOND APPEAL against the decree of E. A. Kendall, Esq., 
Additional Judge of Meerut, reversing a decree of Mr, A. Rahman, 
Subordinate Judge. 


Suit for pre-emption. 
© §, A. No. 240 of 19085, 
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The plaintifs based their claim on a custom as recorded in 
the wajzb-ul-arzes of 1860 and 1871. The wajib-ul-arz of 1860 
provided as follows :—“ Paragraph 6.—Mention of transfers of 
property (zikr intiqal hakiat).—I£ any co-sharer wish to transfer 
his property by sale or mortgage, he may transfer it first to lus 
own and near brothers (bhai hakiki wa karibi), in case of their 
refusal, to co-sharers of the thok or village, if they also do not 
take, the owner is entitled to transfer it to whomsoever he 
hikes.” The wajib-ul-arz of 1871 provided as follows :— 

“Paragraph 17,—Custom as to pre-emption.—lf any co-sharer 
wish to sell his property, he will transfer it first to his own 
brother, then to near (brother) aud after this to other co-sharers 
of the mahal for a proper price. If there will be a dispute about 
the price, the decision will be made by arbitration. Ifthe price 
fixed by the arbitrator be not accepted by the person entitled, 
the transferor has power to transfer (it) to any one he likes. 
There is no condition as to mortgage. (He) may make a mort- 
gage to any one he likes.” 

The defendants denied the existence of the custom and to 
rebut the evidence given by the plaintiffs they produced the 
wajrb-ul-arz of the last settlement, which was silent on the right 
of pre-emption and a rubkar of 1836, recorded by Mr. Elliot, 
‘the then Settlement Officer, which provides as follows :—“ Every 
co-sharer has power to transfer his property.” The Court of 
first instance decreed the suit. The lower appellate Court 
reversed that decree. 


Plaintiffs appealed. 


Sital Prasad Ghosh, (with whom J. N. Chaudri, for the 
appellant, submitted that in this country it could not be said that 
a custom was not proved if it was shown not to have been 
immemorial, : 

Kuar Sen v. Mamman, [1895] I. L. R., 17 All., 87 at 93. 


He referred also to 
Gokul Dichit v. Maharaj Dichit [1905] 2 A. L. J. R., 790. 
Lekhraj Bharthi v, Anrudh Tiwari, [1906] 26 A. W. N., 80. 

The custom in the present case might well have sprun g up 
between 1836 and 1860. The silence of the latest wajib-ul-arz on 
the subject of the right of pre-emption and the mere fact that 
evidence was given that sales had taken place in the village as to 
which no pre-emptive claim had been made, did not negative the 
existence of the custom. 

Sewak Singh v. Girja Pande, [1905] 2 A. L. J. R., 6. 
Ram Sarup v. Sital Prasad, [1904] I. L. R., 26 AlL, 549, 
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That no cases of pre-emption arose might have been due to 
the sales having been made to co-sharers or to any other cause : 
and that fact did not necessarily show that the custom had fallon 
into desuetude. 


Tej Bahadur Sapru, for the respondent, submitted that there 
was no warrant for holding that a custom like that of pre-emption 
could spring up in this country within a generation or less. It 
was one thing to say that in this country the English rule 
regarding the immemoriality did not apply and quite another to 
say that a custom could spring up here within twenty or thirty 
years. If that was a correct view, why should not a custom be 
held to be good if it was only ten or twelve years old. The 
dificulty of the view was that no particular period could he 
fixed at which a usage or general practice could be said to have 
developed into custom. Besides it was necessary that a custom, 
should he definite, certain and obligatory. In this case the 
custom set up satisfied none of these conditions. The second 
wajib-ul-arz materially differed from the first in so far as it did 
away with the custom of pre-emption or rather pre-mortgages 
in cases of mortgages. This showed that the custom was neither 
definite nor certain, and if it could thus be changed at the option 
of the parties, it was difficult to call it obligatory. He then 


commented upon the cases cited by the other side. 


Sital Prasad Ghosh replect. 


The judgment of the Court was delivered by 


Srinuey, O. J.—This appeal arises out of a suit for possession. 
The plaintiff claims a right of pre-emption said to exist by 
custom and as evidence of the custom relies upon the provisions 
contained in the wajib-ul-arzes of the years 1860 and 1871. The 
defendant resisted the claim on the ground that no custom of 
pre-emption exists in the village and they rely upon the fact that 
the latest wajib-ul-arz of the village is -silent on the subject and 
also upon a rubkar signed by Mr. Elliott, the Settlement Officer, 
in 1836, which purports to contain an abstract of the agreement 
of the co-sharers of the village, the final clause of which (which 
ig the only clause in it dealing with transfers) contains the 
provisions that every co-sharer has the right to transfer his 
property. 

The Court of first instance decreed the plaintifs claim on 
payment of a sum of Rs. 2,800.. On appeal the learned Subordi- 
nate Judge reversed this decision and dismissed the plaintiff's 
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claim holding that there was no satisfactory proof that the 
custom of pre-emption now exists. 

. The custom as recorded in the wajib-ul-arzes of 1860 and 1871 
is in these tenms: “If any sharer ‘wish to sell his property, 
he shall first offer it to his own brother, then to his near relative, 
and then to the other sharers for a proper amount of considera- 
tion.” If the right of preemption recorded in these wajib-ul- 
arzes was created. by contract and not by custom the right 
terminated on the expiration of the settlement of 1871 and no 
new contract is recorded in the latest settlement. Therefore the 
plaintifi-appellant cannot succeed in this appeal unless he can 
prove that the right which he claims existed by custom and that, 
that custom has not fallen into desuetude. The eajib-wl-arzes of 
1860 and 1871 afford good evidence of a right existing by 
custom but then the earlier record of 1836 proves clearly 
that no such custom existed in that year. Therefore, if such 
a custom sprang up, it must have done so between 1836 and 
1860. Good evidence was given that the right claimed has 
never been exercised. A witness who was patwari of the 
village from the year 1862 onwards did not know of a single 
case of pre-emption, and evidence was given of a number of 
sales to strangers in which no claim to preempt was put 
forward. The village, we may point out, isa village of 
Rajputs, and it is improbable that Rajputs would adopt a custom 
-which was introduced by Muhammadans and which did not 
originally prevail among them. In view of the fact that no such 
custom existed in 1836, that the latest wajzb-wl-arz is silent on 
the subject and that not a single instance of the enforcement of 
the right has been proved by the plaintif-appellant, we think 
that the lower appellate Court was justified in holding that the 
custom had not been satisfactorily proved. 

It lay upon the plaintiff-eppellant to prove his case and he 
has failed to do so. Ifa custom of this kind could and did in 
this case spring up in the short interval of time between 1836 
and 1860, that is, a period of 24 years and did exist at the date 
of this waijb-ul-arz of 1871, it may have fallen into desuetude in 
the interval between the date of that waijb-wl-arz and the pre- 
sent time. Wecannot say that the lower appellate Court was 
wrong in the conclusion at which it arrived, and we therefore 
dismiss the appeal with costs, Including fees in this Court on 
the higher scale. 


Bt, . Appeal dismissed, 
88 ` 


849 


CIVIL. 


1906. 


a 
Guras SINGH 


v. 
Jaa Rax. 





Stanley, C. J. 


650 - HIGH COURT. [A. L. J. R. 


hor 
Cryin. | BALBHADDAR PANDE 
, 1906. versus 
annso? 
July 18. BASDEO PANDE.” 
. BTaNLEY, C. J. False imprisonment—Information given to the Police—Proseewion after 
Rustoases, J. investigation —Acquittal of accused—Suit for false imprisonment 
against informant, maintainability of. 
A. informed the Police that certain porsons had attempted to murder 
him and named the plaintiff and others as being those who had done the 
act. The Polico, after holding an investigation, sent them to a Magistrate. 


Alter holding a preliminary inquiry the Magistrate committed them for 
trial to the Conrt of Session. The trial resulted in the acquittal of the 
accused. A. was now sued for damages for false imprisonment. Held, 
that the suit was not maintainable. Narasinga Row v. Muthaya Pillai, 
I. L. R., 26 Mad., 862, applied. 


_Seconp APPEAL against the decree of Saiyid Muhammad Ali, 
Esq., District Judge of Mirzapur, confirming a decree ol Shah 
Amjad-ul-lah, Subordinate Judge. 


Suit for damages for false imprisonment. 


The facts of the case sufficiently appear from the judgment 
of the Court. 


Lalit Mohan Banerji (for Satish Chandra Banerji), for the 
appellant. 


The defendant reported to the Police that the plaintiff had 
attempted to murder him. The Police Sub-Inspector, after hold- 
ing enquiry and exercising his discretion, arrested the plaintiff. 
The Police was not bound to arrest upon mere report. Defend- 
ant was not liable for false imprisonment. He relied on 

(1) Narasinga Row v. Muthaya Pillai, [1902] I. L. R., 26 Mad., 362. 
(2) Gosden v. Elphick, 4 Ex., 445. 
(3) West v. Smallwood, 3 M. and W., 415. 


M. L. Agarwala, for the respondent. The Pólice had no option 
but to arrest the plaintiff upon the defendant’s report. The 
defendant having seta ministerial officer not a judicial officer 
to arrest the plaintiff, must take the consequences of his act, 
which the Court below holds was malicious. He relied on 
Clerk and Lindsell on Torts, 4th Edition, page 194, 
8S, A, No. 363 of 1905. , ; 
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' The judgment of the Court was delivered by 

STANLEY, C. J.—This appeal must be allowed. The suit is 
one for damages for alleged false imprisonment and was brought 
under the following circumstances :—The defendant-appellant, 
Balbbaddar, was badly beaten by some person or persons on the 
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22nd of April, 1903. - He was carried to the Police Station at Baspzo PANDE. 


Gopiganj and there reported the circumstances of the occurrence 
and named the plaintif and others as being the perpetrators.of 
the assault upon him. The Police made the usual inquiries and 
arrested the plaintiff and the others who were named along with 
him as participators in the assault, and sent them up to the Sub- 
Divisional Magistrate, who, after holding a preliminary inquiry, 
committed them all for trial to the Court of Session. The result 
of the trial was that all the accused were acquitted. This suit 
was then instituted to recover damages for false imprisonment. 
The imprisonment extended from the 23rd of April to the 28rd 
of July, 1903. Both the lower Courts have decreéd the plain- 
tiffs claim and awarded to him the very substantial sum of 
Its. 832-8-0. From these decrees the present appeal has been 
preferred, the grounds of appeal being that there having been an 
investigation by the Police, and the arrest having been the 
result of that investigation, the suit against the appellant did 
not lie. Weare of opinion that this ground of appeal is well 
founded. It would be a serious thing in a caso in which a per- 
son, who was assaulted, as was the plaintiff in this case, forth- 
with gave information to the Police of what had occurred, and the 
Police acting upon that information, held an inquiry which 
resulted in a criminal prosecution, 1f under such circumstances 
‘the informant should be held liable to be sued in a Civil Court 
for damages for false imprisonment. We think that the decision 
of a Bench of the Madras High Court in the case of Narasinga 
Row v. Aluthaya Pillai(’), is correct. - The facts of that case were 
very similar to the facts of the case before us. In that case the 
principal defendant gave information to the Police that the 
plaintiff had illegally broken open the outer door of his house 
with intent to attach his property for arrears of kist. The 
`“ station-house officer then held an investigation and subsequently 
charged the plaintif before a Magistrate. The Magistrate tried 
the case and dismissed it, and thereupon the plaintiff sued for dam- 
ages for malicious prosecution. It was held by Boppa and Boasi- 


YAM AYYANGAR, JJ., that “the only person who can be sued in. 


an action for malicious prosecution is the person who prosecutes, 
(1) [1902] L L: Rọ 26 Mad., 362. 
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In this case though the first defendant may have instituted 
criminal proceedings before the Police, he certainly did not 
prosecute the plaintif. He merely gave information to the 
Police, and the Polico, after investigation, appear to have thought 
fit to prosecute the plaintiff. The first defendant is not respon- 
sible for their act.” We agree in this statement of the law. 
The present claim is for damages for false imprisonment. If a 
party is not liable for damages for malicious prosecution under 
the circumstances indicated above, it is difficult to see how he 
could be held liable for damages for false imprisonment. We 
allow the appeal, set aside the decrees of both the lower Courts 
and dismiss the suit of the plaintiff with costs in all Courts 
including in this Court fees on the higher scale. 
J.B, L. Appeal. allowed. 


ISHRI 
Versus 
KING-EMPEROR.* 


Lurking house-lrespase by night—Indian Penal Code, section 456— 
Intention—fevision. - 


In a prosceution for lurking house-trespass by night under section 456 
of the Indian Penal Code, the burden of proving what his intent was lies 
upon the accused. 

Brij Basi v. Queen- mpress, I. L. R., 19 AlL, 74 distinguished. 

Balmakund Pam v. Ghansamram, I. L. R., 22 Cal., 391 followed. 


APPLIGATION FoR REVISION of an order of W. F. Kirton, Esq., 
Additional Sessions Judge of Moradabad, confirming an order 
of Babu Ram Chandra, Magistrate of the first class of Budaun. 


A. H. C. Hamilton, for the accused. 


The O ffictating Assistant Government Advocate (R. Maleomson), 
for the Crown. 


The judgment. of the Court was delivered by 


Kwox, J.—The accused, Ishri, has beon convicted of an offence 
under section 456 of the Indian Penal Code. Iam asked to 
interfere in revision on the ground that the evidence for the 
prosecution does not prove that the accused was in the house 
with a criminal intent. Reliance is placed upon the case, 
Brij Bast v, The Queen-Hmpress('). The present case differs 

"Cr, R. No. 345 of 1906. 
(1) [1806] L L. R., 19 All, 74. 
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from Brij Basi v. Queen-Hmpress in one very important point. 
In the case quoted the offence of which the accused was convicted 
was house trespass with intent to commit adultery. The husband 
was not called as a witness and did not appear as a witness, and 
the nephew, who was the complainant and who was living in the 
house, was also not called as a witness. In the present case the 
husband was called as a witness and gave evidence at great 
length. He was cross-examined at considerable length also, and 
throughout the cross-examination the question was never asked 
him,—‘ Did not Ishri come into the house with your consent ?” 
One thing is abundantly clear from his evidence that Isliyi’s 
presence in his house, namely, the complainant’s house at mid- 
night was not witl the consent or at the invitation of or for the 
pleasure of the complainant. The case is a very sunple one. The 
accused was found inside the house of the complainant at mid- 
night, and his presence is discovered by the wife of the com- 
plainant crying out that a thief was taking away her hansli. 
This may have been conjectare on her part, but whatever the 
intent was with which the accused entered the house, the 
knowledge of that intent is specially within his knowledge, and 
if that intent was an innocent one, it was for bim to say 


what it was, even if I do not go so far as the Indian Evidence’ 


Act requires me to go, as the burden of proving it is on him. In 
his defence the accused set up an alibi. The learned counsel, who 
appears for the accused, strenuously contended that inasmuch as 
the intention was an ingredient of an offence under section 456, it 
was for the prosecution to prove that the intention was a criminal 
one. In other words if the owner of a house is waked up at mid- 
night and finds a person inside the house and if he is not able 
to prove that he came there with a criminal intent and that man 
denies that he came to the house, it is still for the owner to prove 
that that intent was a criminal one. I fully agree with what 
has been laid down by the Judgos. of the Calcutta High Court 
in a precisely similar case, Balmakund Ram v. Ghansamram(*), 
and it isnot for the first time in this Court that I have laid 
down the same. The learned Judges say, vide page 407 :—“ We 
were told that this did not prove any intention, though it might 
raise a suspicion of the intention being guilty. But what is the 
meaning of-proof as defined in the Evidence Act, which is the 
law of the land? By section 3 of the Act ‘a fact is said to be 
proved, when, after considering the matters before it, the Court 


either. believes it to exist, or considers its existence so probable 
(2) [1894] I. L. R., 22 Cal, 391. 
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that a prudent man ought, under the circumstances of the parti- 
cular case, to act upon the supposition that it exists.’ That 
is the definition which the Legislature has laid down for our 
guidance as to whan a fact is said to be proved. We may add 
that it is only the embodiment of a sound rule of common 
sense ; and applying this definition and this rule of .common 
senso to this case, we feel bound to say that a: guilty intention 
is proved in this case, and that it must have been some one 
of those mentioned in section 441 of the Indian Penal Code, 
though it is not easy to say precisely which of those it was.” 
The petition fails, and I dismiss it. 
Application dismissed. 





GHILLDDU AND OTHERS 
persis 
KUAR SEN axp otuers.* 


Act X of 1878 (Oaths Act), ss. 8-12.— Agreement to abide by the oath of a 
person— Subsequent application to withdraw therefrom not allowed, 
Where in a suit the parties put in a joint application evidencing an 
agreement to abide by the statement on oath of a certain person, but one 
of the parties thereto subsequently asked leave to’withdraw from the 
reference on the ground of the collusion of that person with tho other 
party, and no collusion was proved. Held, he could not be allowed to 


do 80 
Observations of Sruart, C. J., in Lekhvaj Singh v. Dulhma Kuer, I L. 


R., 4 All., 302 approved. Ram Narain Singh v. Babu Singh, I. L. R., 
18 All., 46, 49, veferred to. 
Seconp APPEAL against the decree of J. H. Cuming Esq., 
Additional Judge of Aligarh, confirming a decree of Munshi 
Chhajju Mal, Munsif of Etah. 


Suit for possession. 


The facts of the case material for the purposes of the report 
appear from the judgment of the Court. 


Brij Narain Gurtu (for Tej Bahadur Sapru), for the pn 
Tawar Saran (for M. M. Malaviya), for the respondents. 


The judgment of the Court was delivered by 
AIKMAN, J.—In this case the parties to the suit put in a 
joint application stating that they had agreed that the case 
should be decide according to what a certain person, named 
Sobha Ram, should state on oath. The learned Munsif accord- 
oS. A No, 347 of 1900. 


¢ 
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ingly issued a summons to Sobha Ram. When he appeared, the 
plaintiffs, who are appéllants here, made certain allegations of 
collusion against Sobha Ram and asked to be allowed to with- 
draw from the reference. The learned Munsif refused to allow 
them to withdraw, and as Sobha Iam stated that the plaintiffs 
had not been in possession of the land in dispute for 16 years, 
and that the defendants had been in possession, he dismissed 
the suit. The decision of the Munsif was affirmed on appeal by 
the learned Additional Judge of Aligarh. The plaintiffs come 
here in second appeal. In my judgment the Court below was 
right. In my opinion when a party to a snit has made a reference 
of this kind, whether it be considered to be a reference to 
arbitration or a reference to the oath of a witness, such as is 
referred to in section 9 of the Indian Oaths Act, 1873, he should 
not be allowed arbitrarily to withdraw from the reference. In 
this case the plaintiffs produced no evidence whatever to support 
their allegation that the referee had colluded with the opposite 
party. I agree with what was said by Sruart, ©. J., in Lekhraj 
Singh v. Dulkma Kuer{'). I would also refer to what is said in 
the case of Ram Narayan Singh v. Babu Singh{*). For the 
fbove reasons lam of opinion that this appeal must fail and I 
dismiss 1t with costs. 
Appeal dismissed. 


(1) [1882] I. L. R., 4 All, 302. 
(2) [18957 I. L. R., 18 AN., 48, 49, 





MUKTA PRASAD AND OTHERS 
VErELUS 


i | -KAMTA SINGEL® 


Lambardar—powers of —Long leases—cireumstancea under which lambardar 
may give. 
A lamhardar is competent to execute a lease of land for 10 years 
without reference to other co-sharers where the land, would not other- 
wise be let and where itis for the-bencfit of co-sharers that the land 


be so let. 2 
Roshan Lal v. Mohammad Fazl Husain, S. A. 123 of 1898, decided on 


14th June, 1900, followed. 
Jagan Nath v. Hardayal, A. W. N., 1897, p. 207, distinguished. 


APPEAL under section X of the Letters Patent against the 
judgment of Burkirr, J. reversing a decree of Pandit Raj 
SL. P, A. No. 23 of 1900, 
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Nath Sahib, Subordinate Judge of Mainpuri, confirming a 
decree of Munshi Tara Prasad, Munsif of Phapund. 


Suit for cancellation of a lease. 
The facts of the case are as follows :— 


One Gaya Din was the lambardar in a certain village. There 
were several other co-sharers. Gaya Din as lambardar got 
certain occupancy tenants ejected from several bighas of land. 
The rent paid by those tenants was Rs. 148. Gaya Din, as a 
lambardar, without any reference to or consent of other co- 
sharers, gave a lease of that land to Niranjan and Bihari on 
the Ist July, 1897, for a period of 10 years, on an yearly rent 
of Rs, 120. Gaya Din subsequently died, and after his death, 
on the 29th of Nevember, 1898, Kunwar Kamta Singh, one of 
the co-sharers, brought a suit for the cancelment of the said 
lease against Mukta Prasad, son of the deceased lambardar and 
also against the lessees. 
` The Courts below dismissed the suit. 

On second appeal the learned Judge of this Court reversed 
the decrees of the Courts below and decreed the suit. The 
defendants appealed under section X of the Letters Patent. 
The appeal coming on for hearing before Srracury, C. J., and 
BanenJi, J., the following issues were remitted: to the Court 
below :— 

(1) Is there or is there not any custom in the village in 
which the land in question is situate according to which a 
lambardar can grant a lease for 10 years, or any other lease of 
the joint co-parcenary land without obtaining the express 
consent of all the co-sharers ? 

(2) Under all the circumstances was it necessary in the pre- 
sent case in order to have the co-parcenary land cultivated, to 
obtain the berefit therefrom of the co-parcenary body, that’ 
the lambardar should make a lease of the land in question for 
10 years, or could those ends have been attained by a lease for 
a shorter period! and could any shorter lease have been effected ? 

The material portions of the finding returned by the Court 
below were as follows :—“(i) It is certainly not proved that there 
is a custom in this village to grant a registered lease for 10 
years, but it is proved that a lambardar is competent to grant 
a lease for a period of one or two years without the consent of 
the co-sharers of the village, and that under such.a lease tenants 
remain in possession for 10 or 18 years.......... ..(ii) The conclu- 
sion drawn from this evidence produced by the appellant is 
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that no one would have accepted the lease if it had been granted CrviL, 
for a period of less than ten years, that the quality of the land 1901. 
would hare not improved and that sharers would have no hope aed 


to get such a permanent property of the value of Rs. 300.” eae MASAD 
Objections were taken to this finding by the plaintifi-respon- Kayra Sivon. 
dent. peat 


The following judgments were delivered :— , 

DTRACHEY, C. J.—The learned. Judge of this Court has given Strachey, C. J. 
the plaintiff a decree declaring “that the lease mentioned in the a 
plaint is an invalid lease.” The property leased is situate in a 
village in which the plaintiff and the first defendant-appellant 
are.co-sharers. The plaintiffs share consists of one-twellth of 
a ten biswa share, and the first appellant is owner of the 
remaining eleven-twelfths. The father of the first appellant 
was the lambardar of the village. The land in dispute had 
formerly been held by an occupancy tenant at arent of Rs. 148 
a year. But it is found by the lower appellate Court that the 
rent was never paid, and consequently the occupancy tenant 
was ejected from the holding. After that ejectment the lease 
now in question was executed by the lambardar in favour of 
the other defendants in this suit. It was a lease for ten years 
at a rent of Rs. 120 a year, and the lessees covenanted to cons- 
truct on the property a pucca well at a cost of Rs. 300 which, 
at the termination of the lease, was to become the property “of 
the co-sharers. The plaintiff in this suit seeks a declaration that 
the lambardar had no power to make the lease in as much as 
it was not executed with his consent. As regards consent theo 
fact appears to be that he neither gave nor refused his consent, 
The lambardar appears to have executed the lease without 
reference to the plaintiff. In answer to issues remitted by us 
to the lower appellate Court it has been found that it was under 
the circumstances necessary, in order that tlus land should be 
cultivated and to obtain the benefit therefrom of the co-parceners, 
that the lambardar should make a lease of it for ten years and 
that these benefits could not have been obtained by any lease 
for a shorter period. It appears that this land is of inferior 
quality and that it contained no pucca well for purposes of irri- 
gation. Upon the facts found by the Cowt below it appears 
that if the lambardar had not executed this lease for 10 years, 
the land would not have been cultivated at all, and would have 
yielded no profit to the co-parceners. Under these circumstances - 
it appears to me that even in the absence of proof of any custom 
in the village authorising the lambardar to grant leases, the lease 
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now in question was within the lambardar’s authority. Several 
cases have been cited, but the one, which appears io me most 
In point, 1s an unreported case, Roshan Lal and others v. Muham- 
mad Fazl Husain Khan and others’) by Mr. Justice BANERJI 
and Mr. Justice Aikman. It was there held to be within the 
competency of the lambardar to grant a lease for ten years for 
reclaiming banjar land, the lease being for the benefit of the 
co-parcenary body. The decision in Jagan Nath and another v 
Hardayal and others") had reference to a perpetual lease. 
There is a passage in that judgment to the effect that “in 
order to have the co-parcenary land cultivated, to obtain the 
benefit thorefrom of the co-parcenary body, it ìs reasonable 
that a lambardar should have power, unless it is expressly 
withheld from him, to make a temporary letting of the co-parce- 
nary land,” That seems to apply fully to a lease for ten years 
executed by a lambardar under the circumstances found to 
exist in this case. The observation tn the preceding sentence of 
the judgment in that case which seems to suggest that the 
lambardzr’s power to lease co-parccnary land is limited to the 
requirements of a “ particular year or particular season,” was 
not necessary for the decision, and it must, I think, be taken as 
qualified to some extent by the following sentence which with- 
out limitation to the requirements of a particular year or season 
expressly refers to a temporary letting which is necessary for 
the cultivation of co-parcenary land. In Bansidhar v. Dip 
Singh(*), the decision appears to have been based on the special 
circumstances of the particular lease there in question. It was 
a lease for ten years of land producing valuable munj grass at an 
inadequate rent and made with the object not of cultivating the 
co-parcenary land but of damnifying a successful opponent of the 
lessor in a certain partition proceeding. Iam unable to agree 
with the learned Judge of this Court, and I think that this appeal 
must be allowed. ‘The decree of this Court is set aside, and that — 
of the lower appellate Court dismissing the suit, restored with 
costs in all Courts. 

Banenst, J.—I entirely agree. It having been found that it 
was necessary for the benefit of the co-parcenary body that the 
lambardar should make the lease impugned in this case, the 
plaintiffs suit must fail. In this view I need not pronounce any 
opinion as to the correctness or otherwise of the dictum in 

(1) 8. A. No. 123 of 1898, decided on 14th elon 
(2) [1807] 17 A. W. N., 207. 
(3) [1808] L L. R., 20 All., 438. 


VOL. II.) HIGH COURT. l 659 


Jagan Nath and another v. Hardial and othera{'), that a lambar- CiviL. 
dar has no general power to grant any lease of co-parcenary land 1901. 
beyond such as the circumstances of the particular year or season —— 
may require, although I must say that I should have great hosi- i N 
tation in accepting that view. Kaura Sivan. 





J. B. L. Appeal decreed. — Sina duen, O. 


(4) [1897] 17 A. W. N., p. 207. ee 
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Auction, purchaser~ Delivery of Formal possesiion—effect of— Limitation 
saved not only against the judgment-~lebtor but also against his co-  Rironarpa, J. 
sharer. f —— 





Held that formal possession obtained by an auction purchaser of an un- 
divided share saves limitation not only as against the judgment-debtor 
but as against the co-sharers with whom he is in joint possession. 

Second APPEAL aginst the decree of G. A. Paterson, Esq., 
District Judge of Benares, reversing the decree of Babu Hira Lal 
Singh, Munsif of Benares. 


suit for possession. 


~The representatives of the auction-purchaser brought the 
present suit for delivery of possession over the 4th share purchased 
in a grove by partition. The representatives of the judgment- 
debtors aud other co-sharers were parties to thesuit. The Court 
of first instance decreed the claim, but on appeal the learned 
District Judge dismissed it, holding that though formal pos- 
session given to the auction purchaser saved limitation as against 
the representatives of the judgment-debtors, still as against 
the other co-sharers of the grove, the claim was clearly timc- 
barred. | 


Plaintiffs appealed. 

Satish Chandra Banerji, for appellants, 
Kalindi Prasad, for respondents. 

The following judgment was delivered by 


= Ricwarps, J.-—-This was a suit for partition. The title of the Richards, J. 

plaintiffs is as follows:—-One Gulzari Lal purchased the jth 

share of .a grove at an auction-sale in execution of a decree, 
è S. A. 801 of 1905. 
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On the 30th January, 1891, formal possession was given him, 
The plaintiffs are the heirs of Gulzari Lal. Defendants Nos. 4 to 
6 represent the original judgment-dobtors. Defendants Nos. 1 
io 8 represent the other co-sharers in the grove. But they 
were not judgment-debtors, nor were they parties to the suit 
which resulted in the decree in execution of which Gulzari 
Lal purchased. The first Court decreed the plaintiffs’ suit. 
The lower appellate Court reversed that decree and held that 
the plaintiffs’ claim for partition was barred by limitation. 
This is the only point which has been argued by either side. 
It is admitted that the suit having been instituted on the 
10th January, 1903, the paintiffs’ claim as against the re- 
presentatives of the original judgment-debtors is not barred. 
But tho lower appellate Court considered that in as much as 
the other defendants were not parties to the original suit the 
claim as against them was barred. In my opinion this decision 


‘is clearly wrong. The representatives of the original judgment- 


debtors have all along been in joint possession with the persons 
representing the other sth of the property, and if the sale had 
never taken place under which Gulzari Lal puchased, it is quite 
clear that the representatives of the original judgment-debtors 
could have brought the present suit. The suit of the plaintiffs 
is not barred against the representatives of the judgment- 
debtors, and accordingly the plaintiffs are entitled to pursue all 
the rights and remedies which the representatives of the original 
judgment-debtors would have had, if the share which they 
represent had never been sold. The learned District Judge 
has treated the case as if the co-sharers had acquired a title 
adverse to the representatives of the original judgment-debtors. 
But this is not the case. The representatives of the original 
judgment-debtors have all along been in joint possession, and 
their possession was possession which enures for the benefit of 
the present plaintiffs. I accordingly allow the appeal, set aside 
the decree of the lower appellate Court, and as the appeal was 
decided hy that Court upon a preliminary point, [remand the 
case undor section 562 of the Code of Civil Procedure to that 
yourt for disposal according to law. The appellants will have 
their costs of this appeal. Other costs will follow the event. 

M, L, S, Appeal decreed—Cause remanded, 
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RAMJI MAL AND ANOTHER 
TECV'EUS 
CHHOTE LAL.® 
Registration Act (111 of 1877}—Splitting up of a transaction—validity of. 


Where a person borrowed Rs. 198 and executed two unregistered 
mortgage bonds for Rs. 99 each on the same date, held that as there was 
nothing in the Registration Act which forbade the splitting up of a 
transaction in this manner, the bonds were valid. 

SECOND APPEAL against the decree of Babn Prag Das, Suhordi- 
nate Judge of Bareilly, reversing a decree of Babu Pir thwi Nath, 
_ Munsif of Aonla, Faridpur. 


Suit for a declaration that certain bonds are fictitious. 


The facts of the case are as follows:-—-One Ram Narain 
held a decree against Bandhu Lal. In execution of that decree 
a house was sold by auction and purchased by the plaintiff, 
Chhote Lal, on 27th March, 1902. One Bansidhar held two 
mortgage deeds over the same property, dated respectively, 
9th September, 1900, and 16th September, 1900, executed by 
Bandhu Lal. Bansidhar brought a suit on the basis of those 
mortgage deeds and obtained a decree. When he put his 
decree into execution, one Guilzari Lal filed two unregistered 
bonds for Rs. 99 each, dated the 22nd November, 1899, purporting 
to have been executed by Bandhu Lal in his favoni aud prayed 
that his lien might be notified. The plaintiff objected, but his 
objection was disallowed. The plaintiff brought. the present 
suit for a declaration that the mortgage deeds of 22nd November, 
1899, were fictitious. The ‘Court of first instance dismissed the 
suit. The lower appellate Court reversed the decree. 


Defendant's sons appealed. 
Sarat Chandra Chaudhri (for J. N. Chaudri), for the appel- 
lants. 


Sital Prasad Ghosh (for Satish Chandra Banerji), for the 
plaintiff-respondent. 
The judgment of the Court was delivered by 


RUSTOMJEE, J.—The plaintiff-respondent was the auction’ pur- 
chaser of a house. Subsequently to his purchase it was sold in 
68, A. No. 729 of 1905, 
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execution of a decree enforcing a mortgage created by two 
unregistered bonds of different dates. When the property was 
put up for sale, the defendant, who had two mortgage bonds of 
the value of Rs. 99 each of even date (the 22nd of November, 
1899), applied that his lien may be proclaimed. The plaintiff 
objected but his objections were dismissed. He then brought 
the present suit under section 283 of the Code of Civil Procedure. 
The Court of first instance dismissed the suit. An appeal was 
preferred to the District Judge’s Court, and was decided by 
the Subordinate Judge. He held that as the two mortgage- 
deeds formed portion of one and the same transaction by which 
a sum of Rs. 198 had been borrowed hy the mortgagor from 
the mortgagee, the transaction should have been embodied in 
one deed of the value of Rs, 198. This would have necessitated 
the deed being registered. By thus securing the loan through 
two separate deeds the defendant avoided the expenses he would 
have had to incur under the Registration Act. He therefore 
held that the two deeds were invalid and hence he decreed the 
appeal and the plaintifs claim, awarding him costs in both 
the Courts. 

Before us the same point is raised in this second appeal, and 
it is urged that no fraud was committed in the transaction 
through having embodied the amount of the loan in two separate 
deeds of the valne of Rs. 99 each. We agree with this view 
of the case. There is nothing in the Registration Act which 
forbids the splitting up of a transaction in this manner. We 
therefore allow this appeal and set aside ihe decree of the 
lower appellate Court. Since it decided this appeal on a preli- 
minary point, we remand it under section 562 of the Code of 
Civil Procedure for decision of the remaining points on their 
merits. Costs here and hitherto will abide the event. Costs 
of this Court will include fees on the higher scale. 

Ji Appeal decreed, 
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SHEONANDAN KHAN AND ANOTHER 
versus 
Alanarssa PARBHU NARAIN SINGH anp oruers®, 
Hindu Law— takshara—Joint family—moncy decree against father— death 
of father before attachment, effect of. 


Where a.Hindu father, against whom a decree for money has been 
passed, dies before joint family property is attached, the decree-holder is 
not entitled to realise the amount of his decree out of the joint family 
property which had devolved upon the sons by right of survivorship. 

SECOND APPEAL against the decree of Rai Bahadur Lala 
Baijnath, District Judge of Ghazipur, confirming a decree of 
Babu Hari Mohan Banerji, Munsif of Ghazipur. 


Suit for a declaration that certain property is not liable to 
attachment and sale. 

The facts of the case are as follows:—Maharaja Parbhu 
Narain Singh obtained two decrees for arrears of rent froin 
the Revenue Court against one Niranjan Khan. Niranjan Khan 
and his two sons, Sheonandan Khan and Ram Nandan Khan 
and other persons were members of a joint Hindu family. 
Before the decrees were put into execution, Niranjan Khan 


died. After his death the decrce-holder put his decrees into _ 


execution against the sons and caused a 2 anna share, the 
ancestral family property, to be attached and advertised for 
sale. The-sons objected to the attachment and sale on the 
ground that the property has passed to them by right of survivor- 
ship and not as assets of Ram Niranjan Khan, ‘The objections 
were disallowed by the executing Court, and then the sons 
appealed up to the Board of Revenue maintaining the same 
objections, which were ultimately overruled. The sons then 


brought this present suit for a declaration that the property was- 


not liable to attachment and sale. The Courts below dismissed 
the suit. 
_ Plaintiffs appealed. 

Sital Prasad Ghosh (with him Belaram Chandra Mukerji), for 
the appellants, submitted that upon the death of the judgmeut- 
debtor the property which was sought to be attached and sold in 
execution of the respondent's money decrees devolved upon the 
plaintiffs by right of survivorship and ceased to be available as 

“8, A. No. 818 of 1905. 
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Civ. assets of the judgment-debtor against which the decree-holder 
1908. could take out attachment in execution. He relied on i 
my Lachmi Narain v. Kunji Lal, [1894] I. L. R., 16 AIL, 449. 
Si cece Juga Lal Chaudhri v. Avadh Behari Prasad Singh, [1901] 6 C. W. N., 223. 
v. Bent Madhav Ghosh (with him Sundar Lal), for the decree- 
p i anain holder, respondent, submitted that the ruling in 
Sinan. The Maharaja of Benares v. Ramji Khan, [1904] 24 a. W. N., 190, 


A eet 


applied to the case and the appcllants’ suit as brought could not 
be entertained. The subject-matter of the present suit was the 
same as that of the case relied upon. 

He next submitted that section 244, read with section 13 of the 
Code of Civil Procedure, barred the present suit, as in the 
execution proceedings the plaintiffs objected in the Revenue 
Court to the sale of the property on the ground on which they 
brought the present claim and went in appeal up to the Board of 
Revenue. Moreover, the lower Court having found that the decree 
was for arrears of rent due for the property held by the father, 
the sous could not contest their liability under such decree as the 
same was not tainted with immorality. 


Sital Prasad Ghosh, was not heard in reply. 


The judgment of the Court was clelivered by 
Stanley, C. J. Sran.ey, C. J.—This case is governedyby the decision in the 
case of Lachmi Narain v. Kunji Lal’), There it was held that 
a creditor ofa father of a joint Hindu family, governed by _ 
the law of the Mitakshara, who has obtained a simple money- 
decree in a suit against the father alone, cannot obtain execu- 
tion of that decree against the family property or any part of it 
in the hands of the son in a proceeding against the son in 
execution of that decree, instituted alter the death of the father, 
and not being d proceeding in continuation of an attachment of 
the property effected during the lifetime of the father. We find 
that this ruling was followed by a Bench of the Calcutta High 
Court in the case of Juga Lal Chaudhari v. Avadh Behari Prasad 
Singh(*). . In that case it was held that the interest of the father 
ina Mitakshara family in Joint ancestral properties is not assets 
in the hands of the son when he dics, and consequéntly proceed- 
ings cannot be taken against tho son as the legal representative 
of the father under section 234 of the Code of Civil Procedure, 
and that any proceeding which inight be taken against the son 
io establish his objection to pay his father’s debt could not be 

(1) [1804] I L R., 16 Al, 449. 

(2) - [1901] 6 ©. W. N, 223. 
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‘determined in a proceeding either under section 234 or section 
` 244 of the Code of Civil Procedure, but must be determined by 


a separate suit. In this case the defendant-respondent, the 
Maharaja of Benares, obtained two decrees for rent against the 
father of the plaintiffs-appellants. Before any steps were taken 


' to realize the amount of these decrees, the father died. Subse- 


quently joint family property was attached, and in consequence 
of this the suit out of which this appeal has arisen was brought. 
It is clear from the authorities to which we have referred that 
the decree-holder was not, under the circumstances, entitled after 
the death of the father to realise the amount of his decrees out 
of joint family property which had devolved upon the sons by 
right of survivorship. The appeal is allowed, the decrees of 
both the lower Courts are set aside and a declaratory decree 1s 
given to the plaintiffs as prayed. The plaintiffs will have their 
costs of this appeal including fees on the higher scale and also 


-= their costs in the Courts below. 


J. B. L. Appeal allowed, 


e a 


KHUSHAL SINGH 
Versus 
KHAWANI LAL AND orners.” 


Contract Act, (IX of 1872), section 69—interest in payment—Gorernment 
revenue, payment of. 


Litigation was pending between the parties as to ownership of certain 
property. Plaintiffs had lost in the Court below and had preferred an 
appeal, During the pendency of the appeal the plaintiffs had to pay the 
Government revenue of that property under compulsion. Eventually 
they lost the suit. Held, that the plaintiffs were interested in the pay- 
ment of the money which the defendant was bound to pay and were 
therefore entitled to recover it from the defendant. Tulsa Kuar y, 


Jageshar Prasad, 3 A. L. J. R., 372, followed. 


SECOND APPEAL against the decree of Pandit Girraj Kishor 
Datt, Additional Subordinate Judge of Aligarh, reversing a 
decree of Babu Khettar Mohan Ghosh, Munsif of Bulandshahr. 


- Suit for recovery of money. 
The facts of the case are as follows :—One Musammat Ram 


Kunwar mortgaged with possession her zamindari property in 
several villages to the plaintiffs, Khawani Lal and others, and 
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Givin. they obtained possession of the same. Subsequently, Musammat 
1906. Ram Kunwar mortgaged the same villages to the defendant, 

TER A Kunwar Khushhal Singh. Khushhal Singh brought a suit for 
CSHHA 


redemption of the earlier mortgage and got a decree. Against 
this decree ‘the plaintiffs appealed to the High Court. The name 
of Khushhal Singh was recorded in the revenue papers in respect 
of the mortgaged property in Kharif, 1309 Fasli, and he was 
responsible for the payment of the Government revenue for that 
instalment. The Tahsildar, however, realized Rs. 712-11-6 on 
account of the Government revenue from the plaintiffs. At the 
time of the payment of this sum of money, the plaintiffs’ appeal 
against the decree in the redemption suit was pending in the 
High Court. The plaintiffs brought this suit for recovery of 
this sum of money with interest. The Court of first instance 
dismissed the suit: The lower appellate Court reversed that 
decree and gave the plaintiffs a decree for the principal amount 
only. The material portion of the judgment of that Court is as 
follows :— , 

“Tt is sufficiently proved by the uncontradicted evidence 
produced by the plaintiffs and mentioned above that the plain- 
tiffs paid the amount of the revenue, vz., Rs. 712-11-6 under 
compulsion and not voluntarily or gratuitiously. Lf the plaintifis 

: had not paid the amount of revenue demanded from them, they 
might have been subjected to the process (b) and (e) of section 
146 of the United Provinces Land Revenue Act. I think the 
principle laid down in the rulings cited by the appellants’ 
pleader is applicable to this case—vide I. L. R., 26 Cal, 826; 
I. L. R., 80 Cal, 794; and I. L. R., 27 Mad., 338.” 


Defendant appealed. 
J. N. Chaudri, for the appellant. l 
Sundar Lal (with him Baldev Ram Dave), for the respondents. 
The judgment of the Court was delivered by 
Stanley, C. J. Spaniey, C. J.—We are of opinion that the view of the law 
eae taken by the learned Subordinate Judge is correct, The money, 
which the plaintiffs-respondents sought to recover in their suit 
was Government revenue, which they, being the recorded owners 
of the land chargeable with the revenuc, were bound to pay and 
in respect of which drastic remedies were open to Government 
in default of payment. It is true that eventually it turned out 
that the plaintiffs ought not to havo had their names recorded as 
owners, but there is nothing to show us that they didnot bona fide 
believe that they were entitled to possession of the property at 


Since 
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the time when the payment was made. At this time an appeal 
was actually pending in regard to the rights ofthe parties in 
the property, In addition to the cases which are referred to in 
the judgment of the Subordinate Judge, we would refer to a 
recent case, namely, the case of Tulsa Kuar v. J ageshar Prasad(} ). 
In the judgment in that case a wide signification is given 
to the words “ interested in the payment of money which another 
is bound by law to pay” which form part of section 69 of the 
Indian Contract Act. The revenue was undoubtedly payable 
and the defendant-appellant has had the benefit of the payment. 
We may also point out that it was established in evidence that 
a writ of demand for the revenue had been served on the 
plaintiffs. We dismiss the appeal with costs, ene fees in 
this Court on the higher scale. 

We have also to deal with an objection filed by the respon- 
dents under section 561 of the Code of Civil Procedure. They 
are not satisfied that interest-on the amount paid was not 
allowed by the Court below up to the date of suit. We agree 
with the Court below as to the matter of interest and think that 
the respondents have fared very well under the decree. We 
dismiss the objection with costs. 

J. B. L. Appeal dismissed, | 

(1) [1906] 3 A. L. J. R., 372. 





RAM SARUP AND OTHERS 
versus 
CHHAJJU MAL.” 


Execution of deeree—Deposit of money in execution under a mistaken belief 
of liability—suit to recover the same—Limitation runs from the date on 
which the decree-holder withdrew the money. 

The plaintiff believing that the property sold in execution of a decree 
against himself and the defendants belonged to him deposited the decretal 
amount on the 20th of February, 1901. Then he applied for release of 
the property from attachment. It turned out that the property belonged 
to the defendants and the amount deposited was made over to the decree- 
holder on the 13th December, 1903. The plaintiff then brought the 
prosent suit for recovery of the amount. 

Held that the time would begin to run against the defendants from the 
date the money was made over to the decree-holder. 

Second APPEAL against the decree of Munshi Muhammad 
Ahmad Ali Khan, Additional Jud ge of Meerut, affirming a 
decree of Babu Ram Chandra Chaudhari, Additional Munsif, ` 
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Duit for recovery of money. 


The facts of the case are as follows :—One Babu Pahlad Singh 
held a decree against Chhajju Mal, the plaintiff and Ram Sarup 
and others, defendants, for the debt due by their father. The 
decree-holder caused fthsa of a shop to be sold as the property 
of Ram Sarup and others. Chhajju Mal deposited the decretal 
amount under section 310A of the Code of Civil Procedure 
and got the sale set aside. Subsequently, Chhajju Mal filed 
an objection under section 244 of the Code of Civil Procedure, 
alleging that the amount which he had deposited should be 
returned to him imasmuch as the property sold belonged to 
him. The Munsif allowed the objection, but on appeal the 
objection was disallowed on the 13th December, 1903, and 
thereafter the money was paid to the decree-holder. At the 
time of the sale, Chhajju Mal believed that he was the owner 
of the entire house under an award, but it was subsequently 
found that the award was an invalid award and that the whole 
of the shop belonged to the defendants. Chhajju Mal brought 
this suit on the allegation that the defendants were bound to pay 
the decretal amount and that as he had paid the money for them, 
he was entitled to get the amount which he had deposited in 
Court. The Courts below. decreed the suit. 


Defendants appealed. 


J. N. Chaudri (with Durga Charan Banerji and Harendra 
Krishna Mukerji for Devendra Nath Ohdedar), for the appellants. 


Gokul Prasad, for the respondent. 

The judgment of the Court was delivered by 

Srantey, C. J—Upon the only ground of appeal which the 
learned Advocate for the appellants has pressed upou our notice, 
we think that the Courts below decided rightly. That ground 
is that the suit was barred by limitation. The suit was brought 
to recover a sum of Rs. 540-11-0 which the plaintiff paid into 
Court in order to obtain the cancelment of the sale of a share of 
a shop which at the time he believed to be his property, but 
which, as a matter of fact, belonged to his brothers. The share 
had been attached in execution on the 4th of September, 1960, 
and on the 20th of February, 1901, the plaintiff paid into Court 
the amount of the decree and obtained the cancelment of the 
sale. After this he filed a petition under section 244 of the 
Code of Civil Procedure for the release of the shop from attach- 
ment and for repayment of the money deposited by him in 
Court. This claim was allowed on the 20th of September, 1901, 
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but the decree-holder filed an appeal and obtained a reversal CIVIL. 
of the decision of the Court below on the 13th of December, 1903, 1906. 
and the property, therefore, was not released from attachment. ae 


The amount deposited by the plaintiff was awarded to the Bay Sanur. 


decree-holder. The payment. therefore, was really made to the Camaazy MAL. 
decree-holder some time after the 13th of December, 1903, and rey 

it is from the date of such payment that time would run against 
the plaintiff. This being the starting point for limitation, it is 
clear that the suit is not barred. No other ground of appeal 
has been pressed. We therefore dismiss the appeal with costs 
ineluding fees in this Court on the higher scale. 


Stanley, C. d. 





Ti 7 Appeal dismissed. 
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Lambardar and co-sharer—oceupaney tenant executing a lease in farour of Pa r J. 


co-sharer—death of tenant without heirs—right to possession, 


es 


Where an occupancy tenant executed a sar-i-peshgs lease in favor of one 
of the co-sharers and died without leaving any heir, held that the co-sharer 
in possession could not be ousted by the lambardar inasmuch as ho in 
his position as co-sharer was entitled to possession of the land in suit, 

Seconp APPEAL against the decree of Babu Madho Das, Subor- 
dinate Judge of Shahjahanpur, affirming a one of Khwaja 
Abdul Ali, Munsif of Pawayan. 


Suit for ejectment and for damages. 
Defendant appealed. 


The material facts appear from the judgment. 

J. N. Chaudri (with Satish Chandra Banerj ji, Satya Chandra 
Mukerji and Gulzari Lal), for the appellant. 

Sital Prasad Ghosh (for Muhammad Ishaq), for the respondent. 

_ The judgment of the Court was delivered by 


Knox, J.—The land in dispute in this second appeal was land Knoz, J. 
which was held by one Amar Singh as tenant with right of occu- a 
pancy. On the 8th of December, 1903, Amar Singh executed 
what is known as a zar-i-peshgi Ta in favour of the appellant, 
who happens also to be a co-sharer in the village. Before the 

o 8. A. No. 766 of 1906, 
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lease came to an end, namely, on the 10th of February, 1904, 
Amar Singh died, and as he left no heirs, the tenancy came to an 
end. The present suit is brought by one of the co-sharers of the 
village, who is also lambardar and the suit is for the ejectment 
of the defendant-appellant, together with damages. The lower 
appellate Court found that the zar-i-peshgi lease was invalid 
under the new Rent Law, and holding that the defendaut-appellant 


’ had no title except the title set up by him as tenant under the 


lease which was invalid, went on to say that he must be treated 
not as a tenant but as a trespasser. It went further still and 
held that the defendant-appellant had no right to, ignore the 
respondent who was lambardar and to occupy the land without 
his permission, and it accordingly decided that the respondeut’s 
suit must prevail. In appeal before us the plea is taken that 
the appellant as a co-sharer in the village is entitled as co-sharer 
to cultivate the land in suit, being at the time vacant land, and 
cannot be ousted hy another co-sharer. This plea is a good one. 
The appellant im his position as co-sharer is, under the circum- 
stances, entitled to possession of the land in dispute. He is there 
at the present moment and his possession can m no way be 
treated as the possession of a trespasser. The respondent is 
not damaged. As lambardar, when he, if necessary, brings a 
suit for profits, he will be able to include the rent which the 
appellant should pay for this land as part of the profits. There 
is another, plea relating to the zar-i-peshgi lease which the appel- 
lant has abandoned, as he claims his right in the field as co- 
sharer in the village. The appeal prevails, the decree of the 
lower appellate Court is set aside and the suit of respondent is 
dismissed with costs in all Courts. ; 

i i Appeal decreed, 





KUNDAN AND OTHERS 
VETSUS 


BIDHI CHAND.” 


Easements Act (V of 1882), section 4—Right of privacy, interference of— 
suit by occupier. 


-A lessee or a porgon in lawful possession of a house may maintain an 
action if the right of privacy of the house, of which he is in possession, 

-is interfered with. 
Seconp AppreaL against the decree of Maulvi Maula Bakhsh, 
Additional Subordinate Judge of Aligarh, modifying a decree 


of Babu Jagat Narain, Munsif of Koil. 
“5. A, No, 250 of 1905. 
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Suit for closing of a door and‘. TET -w spout. 


Gulzari Lal, for the appellants. 
M. L. Agarwala, for the respondents. 


The following judgment was delivered by 


AIKMAN, J.—The plaintiff, who is respondent here, obtained 
from the lower appellate Court an injunction directing the 
appellants to close a certain door, which had been opened by 
. them, on the ground that it interfered with the plaintiff's privacy. 
The defendants come here in second appeal. The only plea 
urged before me’is that the plaintiff could not maintain the suit 
as it was not shown that he was the owner of the house, the 
privacy of which was interfered with. In support of this plea a 
reference is made to the case, Gokal Prasad v. adho('). It is 
true that at page 387 of the judgment in that case, it is said 
that an owner of a house has a good cause of action where there 
is substantial interference with the right of privacy. But I 
cannot take this as deciding that the owner only has a good 
cause of action in such a case. There is no reason why a lessee 
or other person, who is in lawful possession of premises may not 
maintain an action if his right of privacy is interfered with. 
No plea is set up here to the effect that the door was opened 
with the consent of the owner of the house occupied by the 
plaintiff. The learned Vakil for the appellants practically 
admits that the language of section 4 of the Easements Act, 
which defines an easement as a right which the owner or occu- 
pier of land possesses, is against him. I dismiss the appeal 
with costs. 

The objection under section 561 of the Code of Civil Pro- 
cedure is not pressed and is likewise dismissed. 


Appeal dismissed. 
(1) [1888] I. L. R., 10 AN., 358, 387. 
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BHARTU -AND ANOTHER 
versus 
DALIP AND orners*, 

Movtgage—Clog on equity of redemption—Consolidation of sceurities— 
Covenant in subsequent simple mortgage-deed not to redeem prior usu- 
Jructuary mortgage without paying the subsequent advance—Interpreta- 
tiou of deed. 

Where a person made a prior usufructuary mortgage of certain > 
property in favour of three persons for Rs. 1,000-and subsequently made 
a simple mortgage of the same property in favour of those persons for 
Rs. 1,500 (i.6., Re. 500 plus Rs. 1,000 due on a prior simple bond) sti- 
pulating in the latter deed that tho mortgagor would not redeem the 
property unless he paid “the said amounts” (i.c., the sums secured hy the 
second mortgage) with interest, and the suit was brought for redemption 
of the usufructuary mortgage only. 

Held, that the condition in the latter bond did not evidence an intention . 
to consolidate the amount thereof with that of the earlier one, and the 
plaintiffs were not precluded from redeeming the nsufructuary mortgage 
only, 

Section 61 of the Transfer of Property Act has no ‘application to the 
case because that section refers to mortgages on different properties. 

SECOND APPEAL against the decree of E. A. Kendall, Esq., 
Additional Judge of Meerut, confirming a decree of Pandit Suraj 
Narain Majju, Additional Munsif of Ghaziabad. 

Suit for redemption. 

The facts of the case are as follows :— 

One Nanhu executed a usufructuary mortgage-deed for Rs. 
1,030 in favour of Mukhram and others, on the 22nd May, 1881, for 
a period of 20 years, and put the mortgagees in possession of the 
mortgaged property. Nanhu had executed a bond for Rs. 1,000 
in favour of the same persons on the 17th May, 1881. On the 
17th June, 1881, Nanhu executed a simple mortgage-deed in 
favour of the same persons. The mortgage money bore interest 
at the rate of Re. 1 per cent. per mensem. This mortgage-deed 
of the 16th of June, 1881, after reciting the fact that the Jand in 
village Sanehra is mortgaged under the deed of the 22nd May, 
provides, “and inasmuch as I am liable to pay Rs. 1,000 under a 
bond executed by me on 17th May, in favour of the same three © 
persons; and inasmuch asI have borrowed Rs. 500 more now 
from these same three persons, and in fact am now owing them 
Rs. 1,500 besides the amount due under the mortgage deed, I there- 
fore agree and record the agreement that the above sums, viz., 
Rs. 1,500, with interest, at Re. 1 per cent. per mensem, I will pay 

cS, A. No, 394 of 1905. 
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along with the mortgage money ; there shall be no excuse of any 
kind as to the payment of the above sums, and the mortgaged 
Jand shall be supposed to be hypothecated for the payment of 
these sums too; until I shall have paid the above sums with 
interest, the mortgaged land shall never be redeemed.” Subse- 
quently Nanhu sold the equity of redemption to Dalip and 
thers. Dalip and others brought the present suit for redemp- 
tion of the mortgage of the 22nd of May, 1881. The Courts 
below decreed the suit. 
Defendants appealed. 
E. A. Howard, for the appellants. 
J. N. Chaudri, for the respondents. 
The judgment of the Court was delivered by 
Srantey, C. J.—This appeal arises out of a suit brought, by 
the plaintifis-respondents for redemption of one of two mortgages. 
‘The suit was decreed in the Court of first instance and the decree 
-of that Court was confirmed by the lower appellate Court. The 
mortgage which is sought to be redeemed is a usufructuary 
mortgage, dated the 22nd of May, 1881, and registered on the 
23rd of May, 1881, in the plaint, however, described as a deed 
of the 12th of May, 1881, to secure a principal sum of Ks. 1,000 
to be paid after the lapse of a term of 20 years. During the 
term the mortgagees were to hold possession of the property 
and set off the profits as against the interest. The mortgage 
- was executed by one Nanhu, from whom the plaintiffs-respondents 
‘derive their title, in favour of Mukhram, the predecessor in title 
of the defendants-appellants. The second mortgage of the pro- 
perty in favour of the same parties is dated the 17th of June, 
1881. It recites the earlier mortgage and also a bond, dated 
and registered on the 17th of May, 1881, given by the mortgagor 
to secure a sum of Rs. 1,000. It then recites that the mortgagor 
had borrowed Rs. 500 from the mortgagee, and that, in all, a sum 
of Rs. 1,500 in addition to the amount of the earlier mortgage 
was due by the executant, Nanhu, toMukhram. In the operative 
` part of the deed the mortgagor declares that he will pay “ the 
said amounts, namely, Rs. 1,500, with interest, at 10 per cent. per 
mensem, along with the mortgage money,” and there follows a 
provision that “the mortgaged lands shall algo be considered 
to have been mortgaged to secure the said amounts, and that the 
mortgaged lands shall not be redeemed unless the mortgagor 
paid the said amounts with interest.” The suit out of which 
this appeal has arisen is a suit for the redemption of the earlier 
91 


Stanley, C. J. 
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usufructuary mortgage. The defendant set up the defence that 
the plaintiffs were not entitled to redeem the earlier mortgage 
without also redeeming the later incumbrance. Both the lower 
Courts held that the provision contained in the later instrument 
in regard to the payment of the mortgage debts was a clog on 
the equity ofredemption and so was void. Against their decision 
this ap peal has been preferred and it has been very ably argued 
on behalf of the appellants. 

Mi. Howard relied upon the provisions of section 61 of the 
Transfer of Property Act as supporting the case of the appellants. 
His contention is that there was a binding contract entered into 
between the parties, that the money secured by the later security 
should be paid along with the money due on the earlier mort- 
gage, and thatthe mortgaged property should be considered to 
have been mortgaged to secure the entire sums due to the- 
mortgagees and that the mortgaged lands should not be redeemed 
unless on payment of theseamounts. Section 61, it will be seen, 
has reference to mortgages upon different properties and not 
to a case like the present where the same property is the subject 
of both mortgages. That section, therefore, has no application. 
We have carefully considered the language of the documents, 
and also the arguments which have been laid before us. The 
view, which we have formed is that in the instrument of the 17th 
of June, 1881, there was no such consolidation of the two mort- 
gages as precluded the plaintifis-respondents from redeeming 
independently the mortgage of the 22nd of May, 1881. It may 
be that if parties to mortgage transanctions determine and agree 
so to consolidate mortgage securities as to preclude the mort- 
gagor from redeeming one without redeeming all, their contract 
in that regard would be enforced. But in this case we are 
unble to discover that there was any such clear and distinct 
contract entered into between the parties as obliged the mort- 
gagor to redeem both mortgages at the same time. There is no 
doubt that the mortgagor undertook to pay the money advanced 
on the later security along with the money due on the earlier 
security, but further than that he did not go. There is an 
express provision in the later deed that the mortgaged land 
should not be redeemed unless the mortgagor paid the amounts 
which have been ear-marked in the earlier passage as being 
the two sums, namely, one of Rs. 1,000 secured by the bond 
of the 17th of May, 1881, and the other, the further advance 
of Rs. 500. From this we gather that the parties contem- 
plated that the mortgagor should be at liberty to redeem the 
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later mortgage on payment of the two sums secured by it, 
namely, Rs. 1,500. If he was so at liberty to redeem that 
mortgage at any time, there is no reason why he should be 
precluded from redeeming the earlier mortgage by payment of 
the amount secured byit. It may be that the parties intended to 
consolidate the two mortgages but they have not expressed their 
` intention with sufficient clearness so as to enable the Court to 
say that they had done so and prevent full operation being given 
to the provisions of sections 60 and 62 of the Transfer of 
Property Act. For these reasons we think that the conclusion 
` arrived at by the Courts below was correct. We therefore dismiss 
the appeal with costs, including fees in this Court-on the higher 
scale. 


J. B. i. . Appeal dismissed. 


PARSOTAM NARAIN 
versus 
CHHEDA LAL*, 


Transfer of Property Act (IV of 1882), section 52—lis pendens—decre nisi 
for foreclosure—private sale of property before final decree—effect of. 
A decree for foreclosure under section 86 of the Transfer of Property 
Act is a decree ntsi and not a final decree, and the suit in which it is 
passed does not terminate until’ an order absolute for foreclosure is 
made under section 87 A purchase made before the passing of the 
order absolute is a purchase pendente lite and the purchaser is bound by 
the order absolute for foreclosure although he is not made party to it. 
Higgins v. Shaw, 2 Dra and Ware, 356 ; Chunnilal v. Abdul Ali Khan, 
I. L. R., 23 AIL, 331, and Shivji Ram v. Waman, I. L. R., 22 Bom., 939 
referred to and followed. Kadir Bakhsh v. Jwala Prasad, 1 A. L. J. R., 
288, distinguished. i 
SECOND APPEAL against the decree of B. J. Dalal Esq., C.S., 
District Judge of Mainpuri, affirming the decree of Mr. A. 
Rahman, Subordinate Judge of Mainpuri. 


Suit for possession of property. 


The material facts of the case and arguments appear from the 
judgment. 


Baldev Ram Dave (with him Sundar Lal), for the appellant. 


Tej Bahadur Sapru (for Madan Mohan Malaviya), with him 
J. N. Chaudri, for the respondent. 
No. 620 of 1904. 
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The following judgment was delivered by 

Bangers, J.—The facts of this case are somewhat complicated 
and are as follows :— 

One Chhatarpat Singh was the owner of a 6} biswas share of 
zemindarl. He had two sons, Kanhai and Gokul, who inherited 
his property in equal shares. Kanhai’s sons were Makhan and 
Gandharp. Gokul had ason Badri, who inherited his share of 
the property. Badri having died without issue, his half share 


_ passed to lis mother, Musammat Dhan Kuar. 


The following mortgages of the property of Chhatarpat Singh 
were made by the different members of his family. 

(1) On Ist March, 1889, Dhan Kuar and Gandharp made a 
simple mortgage of 64 biswas in favour of Jagannath, father of 
the appellant Parsotam Narain. 

(2) On 8th July, 1889, the same persons (Dhan Kuar and 
Gandharp) made a mortgage by way of conditional sale of 4 
biswas, 13 biswansis, in favour of one Nand Ram. 

(3) On 8th August, 1890, Dhan Kuar and Gandharp made a 
simple mortgage of 2 biswas to Gangaram who, on 10th June, 
1902, sold his rights as mortgagee to Parsotam Narain, appel- 
lant. 

(4) On 16th September, 1891, Gandharp and Makhan made a 
usufructuary mortgage of 64 biswas to one Jagannath who was 
a different person from the mortgagee under the first mort- 
gage. : 
Parsotam Narain brought a suit upon the first mortgage of 
the lst of March, 1889, against the mortgagors Gandharp and 
Dhan Kuar. ‘The latter having died during the pendency of the 
suit, Makhan was made a party as her legal representative. The 
subsequent mortgagees were also joined as parties. A decree 
for sale was passed on 11th May, 1896, against all the defendants. 
Execution of the decree was taken out from time to time, but the 
mortgaged property was not sold. 

Upon the second mortgage of Sth July, 1889, a suit for fore- 
closure was brought by the heirs of Nandram against Gandharp 
and Makhan and the prior and subsequent mortgagees and 
although the plaintiffs to that suit were mortgagees of 4 biswas 
and 13 biswansis they included in their claim the whole of the 64 
biswas on the ground that they had offered to redeem the prior 
mortgage. A decree was made in their favour on the 20th of 
December, 1901, for foreclosure, in respect of the whole of the 
64 biswas. This decree was assigned to Parsotam Narain, 


appellant, on 20th June, 1902. 


wm 
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On 9th J uly, 1902, Makhan sold his one-fourth share in the 
property, amounting to 1 biswa and odd, to the plaintiff Chheda 
Lal. 


On 9th July, 1902, Parsotam Narain made an application 
for an order absolute for foreclosure under section 87 of the 
Transfer of Property Act, but did not make Chheda Lal a party. 
It does not appear that he had notice of the purchase by Chheda 
Lal. Makhan, however, was impleaded in the proceedings. On 
6th September, 1902, an order absolute for foreclosure was 
made in respect of 64 biswas, and on the strength of this order’ 
possession was taken and mutation of names was obtained by 
Parsotam Narain. ` 


Thereupon the present suit was brought by Chheda Lal, 


the purchaser from Makhan for possession of the share purchased 
by him. He offered to redeem the conditional sale in favour 
of Nandram as also the first and third mortgages. The Court 
of first instance made a decree in his favour conditional upon 
his redeeming the first mortgage and this decree has been 
affirmed by the lower appellate Court. Hence this appeal. 

It is contended on behalf of the appellant that as the decree 
for foreclosure passed on the 20th December, 1901, related to 
the whole of the 64 biswas and has been made absolute, the 
property has vested absolutely in the appellant, Parsotam Narain, 
and the plaintiff has acquired no title to any part of it under 
his purchase. On behalf of the respondent it is urged that as 
the plaintiff had purchased Makhan’s share before the applica- 
_ tion for an order absolute for foreclosure was made, that order 
is not binding on the plaintiff, and he has still the right to 
redeem the mortgage upon which the decree for foreclosure was 
passed. In answer to this contention the learned vakil for the 
appellant urges that the decree and the order absolute for fore- 
closure are binding on the plaintiff under the rule of lis pendens. 
_ There can be no doubt that if the plaintiff is bound by the order 
absolute for foreclosure he has acquired no title under his 


purchase and has no right to maintain the suit. That the - 


decree nisi for foreclosure passed on the 20th of December, 1901, 
is binding on him can admit of no doubt, as his purchase was of 
a date subsequent to the date of the decree and the decree was 
obtained against his vendor. The question to be determined 
therefore is whether the order absolute for foreclosure passed 
against his vendor is equally binding on him. It is conceded 
that it would be binding if the purchase was made pendente 
lite. This leads to the question whether the lis terminated with 





~ 
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the decree under section 86 of the Transfer of Property Act or 
continued till the final order was made under section 87. 

By section 52 of the Transfer of Property Act, which for- 
mulates well known rules on the subject, lis pendens continues 
during the active prosecution of a contentious suit or proceed- 
ing, so that it terminates upon the final decision of the suit or 
proceeding. “ But the lis pendens is not terminated where the 
decree does not put an end to the suit.” (Sugden on Vendors and 
Purchasers, page 760). In Fisher on Mortgages it is stated on 
the authority of Higgins v. Shaw(?) that “a decree is not final, 
as a decree to account which puts no end to the matters in 
question hinds as lis pendens” (4th edition, pp. 548, 549). The 


" game appears to be the law in America. Bennett in his work 


on Las pendens, observes that the decree or judgment to be final 
must be of “such a character as puts a conclusion to the matters 
in question in the suit. Interlocutory decrees or orders cannot 
have that effect, although they may purport to settle the rights 
of the parties. The Court, however, still would have power to 
modify or vacate them, and for all purposes of notice or binding 
force, lis pendens will continue notwithstanding such orders or 
decrees.” (See Hukm Chand on the Law of Res judicata, p. 698). 
It is thus clear that lis pendens continues until a final decree 
is passed in the suit. The decree under section 86-of the 
Transfer of Property Act in a suit for foreclosure is a clecree 
nisi only, and does not finally terminate the litigation. The 
right to redeem still subsists and it is only when an order is 
made under section 87 that the “defendant and all persons 
claiming through or under him” are absolutely debarred of all 
right to redeem and the debt secured by the mortgage is deemed 
to be discharged. Until, therefore, an order absolute is passed 
under this section, it cannot, as it seems tome, be said that the 
litigation has terminated and that a final decree in the suit has 
been passed. This appears to be the law in America, under 
which lis pendens continues until possession is delivered under 
the decree for foreclosure. It -is stated in Bennett on Lis 
pendens (p. 120) that “although it is true, in a general 
sense, that lis pendens ceases with the rendition of judg- 
ment or entry of final decree, yet, in the case of a fore- 
closure of a mortgage on real estate, it cannot be said that 
lis pendens ceases upon the making of the Master’s deed 
after sale under the decree. Where something remains to 


be done by the Court, in the execution of its judgments and 
(1) [1842] 2 Dru and War, 356, 
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decrees, other than can be done without order of Court, by the 
merely ministerial officers of the Court, lis pendens continues 
until the decree is executed. So in the case of the foreclosure 
of a mortgage, it continues until the purchaser has been put 
into possession of the property.” (Hukm Chund, p. 697, and 
Ghose on Mortgages, 3rd Edn., p. 792). To the same effect is 
the following observation’ in Van Fleet’s Former Adjudication 
(vol. II, p. 1098): “In a foreclosure suit in equity the Court 
is not functus officio until the decree is executed by delivery 
of possession and the lis pendens does not cease until that is 
done.” In the analogous case of a decree under section 88 of 
the Transfer of Property Act, it was held by this Court in 
Chunnilal v. Abdul Ali Khan(?) that such a decree being 
only a decree nisi and not a final decree, the suit in which it 
is passed does not terminate until an order absolute is made 
under section 89 and that a purchase made before the passing 
of an order absolute is a purchase pendente lite. The Bombay 
High Court held in Shivjiram Sahebram Marwadi v. Waman 
Narayan Joshi?) that execution proceedings “ give continuance 
to the lis pendens.” Upon these authorities it must be held 
that the purchase made by the plaintiff in this case was a 
purchase pendente lite and he is bound by the order absolute 
for foreclosure made on 6th September, 1902. It is urged on 
his behalf that as his purchase was made during the interval 
between the date of the decree under section 86 and that of the 
presentation of the application for an order absolute for fore- 
closure, it was made when no proceedings were pending and 
therefore the rule of lis pendens does not apply to his case. The 
answer to this contention is that although proceedings for an 
order absolute had not actually been instituted when the plain- 
tiff made his purchase, yet as the suit did not terminate with 
the decree under section 86 but must be deemed to have 
continued till the making of the order absolute, the sale took 
place pendente lite. It is next argued that as the plaintiff by 
his purchase acquired the right of redemption and as he was 
not made a party to the proceedings relating to the order 
absolute, he was not foreclosed of his right of redemption, and 


it would be a great hardship to him were he to be deprived of - 


his right of redemption in consequence of an order made in 
proceedings to which he was not a party. There is no doubt, 
much force in this contention, but the principle upon which 
(2) [1901] I. L. R. 23 All, 331. 
(3) [1897] I. L. R., 22 Bom., 939. 
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the rule of lis pendens is founded, as laid down in Bellamy 


v. Sabine(*), is that there would be no certainty as tothe termi- 
nation of litigation if alienations pending a.suit were allowed 


to prevail. As for hardship it was the plaintifs own fault 
that immediately after his purchase he did not pay off the 
amount of the inortgage of which he undoubtedly had notice. 
In the present instance the six months allowed by the decree 
for payment of the mortgage money had expired long before 
the purchase of the property by the plaintiff. So that there 
can be no question of hardship in the case of the plaintif. 
In Kadir Baksh v, Jwala Prasad(*) to which the learned vakil 
for the respondent has referred, the question of lis pendens was 
not raised or considered. 

As for the above reasons the plaintiff must be held to have 
purchased the property in suit pendente lite, he is bound by the 
order absolute for foreclosure passed on the 6th of September, 
1902, and as that order vested the property absolutely im the 
appellant, the plaintiff has acquired no right to it and cannot 
maintain the suit. I accordingly allow the appeal, discharge 
the decrees of both the Courts below and dismiss the suit of 
the plaintif-respondent with costs in all Courts, including in 
this Court fees on the higher scale. | 

Appeal allowed, 
G. & J., 566. : 
L. J. R:, 288. 


(4) [1857] 1 De 
(5) [1904] 1 A 





JUGUL KISHORE 
VETEUS 


FAKHR-UD-DIN AND OTHERS.” 

Limitation Act (XV of 1877), section 19—acknowledgment by a person 
who, when he made the acknowledgment, had no right to the property. 
Section 19 of the Limitation Act does not require that the person 

making an acknowledgment should have an interest in the property, in 

respect of which the acknowledgment was made, at the time when the 
acknowledgment was given. It is sufficient if before the period of limita- 
tion expires an acknowledgment of liability or right has been made in 
writing by the person against whom the right is claimed. Jagabandhu 
v. Harimohon, 1 C. W. N., 569, referred to. 


SECOND APPEAL against the decree of E. O. E. Leggatt, Esq., 
District Judge of Bareilly, modifying a decree of Babu Prag 
Das, Subordinate Judge. 

° 6, A. No. 391 of 1905, 
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The facts of the case are as follows :—-One Muhammad Bakhsh 
died leaving a house, which was shared by his heirs in {he follow- 
ing proportions, viz. —-his two sons, Habi Bakhsh and Rahim 
Bakhsh—14 sthams each ; lis two daughters, Halima Bibi and 
Jannat Bibi—7 and 5 sthams respectively. Fakhr-ud-din and 
others, the defendants, are the descendants of [ahi Bakhsh. 
Rahim Bakhsh died without leaving any issue. On the 24th 
January, 1880, Jugul Kishore obtained a money decree against 
Iahi Bakhsh and Rahim Bakhsh. In execution of that decree he 
brought the 28 sihams of the house to sale and purchased them 
himself benamz in the name of his son, Raghubar Dayal, on the 
15th June, 1882. Before the sale, i. e., on the 11th April, 1882, 
ahi Bakhsh and Rahim Bakhsh had mortgaged their 28 sthams 
to one Jafar Khan. On the 17th September, 1882, Jafar Khan 
obtained a decree on his mortgage against Ilahi Bakhsh and 
Rahim Bakhsh and having obtained a decree against Raghubar 
Dayal also declaring his right to sell the property, he brought 
the 28 sihams of the house to sale, of which 14 shams were 
purchased by Jugul Kishore and 14 sthams by one Abdul Ghafur 
on the 18th August, 1890, Alim-ud-din, one of the sons of Ilahi 
Bakhsh, having purchased the shares of Halima and Jannat, 
claimed by virtue of that purchase to pre-empt the 28 sihams 
both as against Jugul Kishore and Abdul Ghafar. On ist 
December, 1890, the sale to Jugul Kishore was confirmed and 
Alim-ud-din’s claim as against him was disallowed. Alim-ud- 
din thereupon brought a suit for pre-emption against J ugul 
Kishore on the 23rd June, 1892. In the plaint, Alim-ud-din 
mace the following admission :-—“ 28 sthams sold in execution of 
such and such a decree were purchased by Raghubar Dayal, and 
thus Raghubar Dayal became owner of 28 sthams.” Alim-ud- 
din’s suit was ultimately dismissed by the High Court on the 
6th April, 1897. On the 29th March, 1898, J ugul Kishore 
somehow got formal possession of 28 sihams. He then sent a 
notice to the defendants for partition, but they returned it. 
Jugul Kishose thereupon brought this suit. The Court of first 
instance decreed the plaintif’s claim for 6 sthams, The plaintiff 
appealed and the defendants filed objections. The lower appel- 
late Court allowed the objections and dismissed the whole suit. 
The plaintiff appealed. l 


W. Wallach (with him Govind Prasad), for the appellant. 


B. E. O'Conor (with him W. K. Porter and Ghulam Mujtaba), 
for the respondents. 
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The judgment of the Court was delivered by 

STANLEY, ©. J.—This is an appeal against a decree of the 
District Judge of Bareilly dismissing the plaintifi’s claim on the 
ground that the same was barred by limitation. The suit was 
brought for partition of a house of which the plaintiff claimed 
to be part owner. The Court of first Instance decreed the 
plaintifi’s claim in part, holding that he was entitled to 6 out of 
40 sthams of the property in question. On appeal this decision 
was reversed on the ground of Jimitation. It appears that the 
plaintif bas never been in actual possession of the property, 
but he relied upon an acknowledgment of his right to a share 
in it made by the defendant-respondent, Alim-ud-din. On the 
18th of August, 1890, in execution of a decree 14 sthams of the 
house in question were sold to Jugul Kishore, and on the 29th 
of March, 1898, he obtained formal possession of the share but 
actual possession was not delivered to him. His suit would 
apparently be barred by limitation were it not for the fact 
that an acknowledgment of his title was made by the defendant, 
Alim-ud-din, in a suit for preemption brought by him against 
Jugul Kishore in the year 1892. In the plaint in that suit 
Alim-ud-din stated that Raghubar Dayal had bought 28 sthams 
in execution of a money decree obtained by Jugul Kishore and 
became owner of 28 sthams. The learned District Judge held 
that this statement was not an admission of hability within the 
meaning of section 19 of the Limitation Act—that in the first 
place it was an admission only as to 14 sthams so far as Jugul 
Kishore was concerned, but in the second place Alim-ud-din was 
not a person who could make an acknowledgment of liability, 
for he could have no interest in the property in the life-time of 
his father, lahi Baksh, who did not die till the year 1896. We 
think the learned Judge was wrong as to this. Section 19 
does not require that the person making an acknowledgment 
should have an interest in the property, in respect of which the 
acknowledgment was made at the time when the acknowledg- 
ment was given; it prescribes that if, before the period of 
limitation expires, an acknowledgment of liability or right has 
been made in writing, signed by the parties against whom the 
property or right is claimed, a new period of limitation will be 
computed from the time of the acknowledgment. The claim 
+n this case is for partition, and Alim-ud-din, who made the 
acknowledgment, is part owner of the property sought to be parti- 
tioned. It does not lie in his mouth, we think, to set up the 
bar of the statute of limitation. A question arising under 


fr 
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section 19, which has a close bearing upon the question before - 


us, was decided in the case of J agabandhw Bhattacharjee v. Hart- 
mohon Roy.(1) In that case in a petition of compromise the 
plaintifi’s title to certain lands was admitted by the defendants, 
and it was held that the petition of compromise was substanti- 
ally an admission by the defendants that the plaintifs were 
proprietors of the lands claimed by them. We think that the 
appeal ought not to have been dismissed on the ground that the 
suit was barred by limitation. We do not profess to decide 
whether the plaintiff is entitled to any share in the house in 
question or the right of any of the parties. It will be for the 
plaintiff to establish hig title if he can do so. All that we hold 
is that in view of the acknowledgment given by Alim-ud-din, 
it cannot be said that the plaintiff's right to have his case 
investigated and considered is barred. We therefore set aside 
the decree of the lower appellate: Court, and inasmuch as that 
decree was based upon a ruling on a preliminary point, a ruling 
with which we do not agree, we remand the case-to that Court 
with directions that it be restored to the file of pending appeals 
in its proper number and be disposed of on the merits. The 
costs of this appeal, including fees in this Court on the higher 
scale, as also the costs in the Courts below will abide the 
result. 

eh Appeal decreed—Cause remanded. 

(1) [1895] 1 Cal, W. N., 569. 





DURGA DEI alias GULAB DEI 
VEVEUS 


BALMAKUND AND ANOTHER.” 


Hindu Law—-Mitakshara—Partition between unole and nephews 
—nephews joint tenants—survivorship, 


- When a joint Hindu family consisting of two nephews and an 
uncle, referred the matter in dispute between them to arbitration, and 
the arbitrators divided the property into two shares and allotted one to 
the uncle and one to the two nephews and it did not appear that there 
was any intention on the part of the nephews to separate infer se, held 
that the nephews remained joint tenants and did not become tenants in 
common, and on the death of one of them the other became owner of the 
whole property by right of survivorship. 

SECOND APPEAL against the decree of A. W. Tretheway, Esq., 
District Judge of Cawnpore, confirming a decree of Babu 
Bipin Behari Mukerji, Subordinate Judge. 

a A. No. 770 of 1905. 
93 


683 


CIVIL, - 


1901, 
yet 
JUGUL KISHORE 
v. 
FAKHR-UD-DIN. 


i 


Slanley, C. J. 


CIVIL. 


emmm nb 


1906. 
ae) 


July 26. 


STANLEY, O. J. 
RUSTOMIER, J. 


teil, 


684 


CIIL. 


ed 


1908. 


kaan anai 
Durga DEI 


Stanley, C. J. 


a atte 


HIGH COURT. [A. L. J. R. 


Suit for a declarati on that certain property was not liable to sale. 
The Courts below dismissed the suit. 

Plaintiff appealed. 

The material facts appear fiom the judgment. 

Tej Bahadur Sapru, for the appellant. 


Harendra Krishna Mukerji (with him Bent Madhab Ghosh), for 
the respondents. | 

The judgment of the Court was delivered by 

STANLEY, C. J.—This appeal arises under the following circum- 
stances :—-One Kishan Prasad was at the time of his death 
possessed of considerable moveable and immoveable property. 


He had two sons, namely, Bankey Behari who predeceased his 


father, and Ram Ratan. Bankey Behari left two sons, namely, 
Tal Behari and Chhail Behari. The plaintiff, Musammat Durga 
Dei, is the widow of Lal Behari, whois dead. Lal Behari had 
a son, named Krishna Murari, who is also dead. In the year 
1896, the then surviving members of the family, namely, Ram 
Ratan and his nephews, Lal Behari and Chhail Behari, entered 
into an agreement whereby they left it to arbitrators to divide 
the assets of Kishan Prasad in any way they might think fit. 
Tt would appear that Ram Ratan was desirous of having a definite 
share allotted to him and of separating from his nephews. An 
arbitration award was drawn up whereby the immoveable 
property was divided into two shares, and one share allotted to 
Ram Ratan and the other share to the two brothers, Lal Behari 
and Chhail Behari. Neither in the agreement to refer the matter 
to arbitration nor in the award is there any indication that Lal 
Behari and Chhail Behari ever desired or intended that shares in 
severalty should be allotted to them. In the award they are treated 
as the members of one branch of the family and one share is 
allotted to them as such, the other share being allotted to their 
uncle, Ram Ratan, who represented the other branch of the 
family. On the death of Lal Behari, Chhail Behari was recorded 


as the owner of the property allotted to the two brothers and he 


purported to deal with it as owner and executed a mortgage 
in favour of one Balmakund. Balmakund instituted a suit on foot 
of his mortgage and obtained a decree for sale. Thereupon the 
plaintiff, the widow of Lal Behari, claimed Lal Behari’s share 
of the property as heir of her deceased son and objected to the 
execution of the decree as against that share. Her objection 
was disallowed and thereupon the suit out of which this appeal 
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has arisen was brought by her for a declaration of her title to the 
share, which she alleges her husband possessed in the property. 
Both the lower Courts have dismissed the claim, holding that 
Chhail Behari and Lal Behari were joint owners of the property 
allotted to them by the award and that upon the death of Lal Behar, 
Chhail Behari became absolutely entitled to it by survivorship. 
It is contended before us on the strength of recent rulings 
of the Privy Council that there was a separation of the joint 
family property on the occasion of the division of the property, 
and that Ram Ratan, the uncle, having become separate and 
having had a definite share of the joint property allotted to hun, 
it must be presumed that Lal Behari and Chhail Behari became 
tenants in common of the share, which was allotted to them by 
the award and were not joint tenants. Their Lordships of the 
Privy Council in the case of Balkishen Das v. Ram Narain 
Sahu() decided that where an ekrarnama executed by tho mem- 
bers of a joint family stated in unambiguous terms that defined 
shares in the whole of the joint property had been allotted to the 
several co-parceners, notwithstanding that liberty was given by 
it to any of the parties either to live together as a member of the 
joint family as before or to separate his own business, the effect 
of the deed was to cause a separation in estate and interest 
between all the co-parceners. In that case it will be observed 
that the ekrarnama in unambiguous terms stated that definite 
shares in the entire family property had been allotted to the 
several co-parceners. This is unlike the award and agreement 
which is relied upon in the present case as establishing a separa- 
tion in interest between the two brothers, Lal Behari and Chhail 
Behari. Here the agreement did not provide that definite shares 
should be given to them. ‘The arbitrators were to allot the 
property between them and their uncle as they might think fit. 
.In the award definite shares were not given to them, but one 
share was given to both. In view of this and of the evidence 
which shows that Lal Behari and Chhail Behari continued as 
joint tenants up to the death of Lal Behari, we are satisfied that 
there never was an agreement between the two brothers to 
become separate. We think that the view taken by the Courts 
below was therefore correct. We accordingly dismiss the appeal. 
The appellant must pay the costs of the respondent, Balmakund, 
the original defendant in the suit. The other respondent must 
abide his own costs. 


J, B. L. Appeal dismissed. 
(1) [1903] L L. R., 30 Oal., 738. 
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RAMDIN AND ANOTHER 
l VErSUS 
MUHAMMAD IKRAM-UD-DIN AND ANOTHER, * 


Lunatic Estates Act (XXXV of 1858), section 14—powers of guardian to 
contract to sell—payment of earnest money before sale—damages. 


Where the guardian of a lunatic entered into au agreement with 
plaintiff to sell the lunatic’s property and received earnest money 
pending an application before the District Judge to sell and the District 
Judge refused permission, held that the plaintif was not entitled to any 
damages for breach of contract inasmuch as the guardian was not 
competent to enter into any valid contract, but he was entitled to recover 
the money paid by him to the guardian. 

SECOND APPEAL against the decree of L. H. Turner, Esq., 
District Judge of Shahjahanpur, modifying a decree of Babu 


Nihal Chandar, Subordinate Judge. 

Suit to recover money. 

The Courts below decreed the suit. 

Defendants appealed. 

The material facts appear from the judgment. 

J. N. Chaudhri (with him Parbati Charan Chatterji, for the 
appellants. 

G. W. Dillon (with him A. E. Ryves), for the respondents. 

The judgment of the Court was delivered by 

Srantey, ©. J.—This appeal arises out of a suit for damages 
for an alleged breach of contract in the sale of immoveable 
property belonging to one Pandit Ramdin, who has been 
adjudged a lunatic by the District Judge of Shahjahanpur. It 
appears that Pandit Ramdin was in difficulties, and it was found 
necessary or desirable to sell a portion of his property in order 
to satisfy his debts, and accordingly the defendant-appellant, 
Ram Lal, who was manager of the estate of Pandit Ramdin, was 
authorised to negotiate a sale, and the defendant, Babu Harnath 
Singh, who is a pleader, was associated with him so that his 
advice and help might be available im the matter of the proposed 
sale. On the 28th of September, 1901, Ram Lal and Harnath 
Singh entered into a preliminary agreement with the plaintiff, 
Hakim Muhammad Ikram-ud-din, for the sale of twa villages, for 
a sum. equivalent to about 16 years’ purchase of thé average 
yearly profits of the village. On the lst of October, 1901, the 

. ©8, A. No. 903 of 1905, 
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purchaser paid a sum of Rs. 500 to the defendants as earnest 
money, and on the 4th of January, 1902, a further sum of Rs. 95 
for the purchase of stamp-paper. It also appears that on the 
Tih of January, 1902, he drew from bis deposit. account in the 
Allahabad Bank at Bareilly a sum of Rs. 9,000 for the purpose 
of carrying out the sale. All these payments were premature, 
for the sanction of the Court to the sale had not been obtained. 
Under section 14 of the Lunatic Estates Act, Act XXXV of 1858, 
a manager cannot sell or mortgage the estate of a lunatic for 
whom he is acting as manager or any part of it without the 
order of the Civil Court previously obtained. Ihe Civil Court 
refused to sanction the sale in this case and the negotiations 
for a sale therefore proved abortive. The plaintiff then brought 
the suit, out of which this appeal has arisen, to recover damages 
for breach of the alleged contract, and claimed as portion of 
his damages interest on the ks. 9,000 which he withdrew 
from the Allahabad Bank for the purposes of the sale. Now, 
in the first place, we may point out that his suit is miscon- 
ceived in this respect, that he cannot claim damages for breach 
of contract seeing that there was no valid contract between 
the parties. The manager, much less the gettleman who was 
deputed to advise him, bad no authority to enter into any 
binding contract for the sale of the property of the lunatic. 
The real cause of action which the plaintiff had, was to recover 
the moneys which he had paid on foot of the proposed sale as 
money paid for a consideration which failed. 

The Court of first instance gave a decree for the return of 
the Rs. 500 earnest money and also for return of the stamp 
paper for which Rs. 95 were paid within a week from the date 
of the decree, and in default of payment within that time, the 
Court directed that interest should be payable at the rate of 6 
per cent. per annum from the date fixed for payment. 

On appeal the learned District Judge not merely gave a 
decree for the sum of Rs. 595 and interest thereon from the 
Ath of January, 1902, but also interest on the balance of the 
sum of Rs. 9,000, which was withdrawn from the Bank at the 
rate of 2 per cent. per annum from the 7th of January, 1902. 
The learned District Judge seems to think, as appears from his 
judgment, that the two defendants.as manager and adviser 
were capable of entering into a binding contract on behalf of 
the lunatic, but this, as we have pointed out, was clearly not 
the case. Hesays in the course of his judgment: “It is quite 
clear that the defendants broke their contract.” The defendants 
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did not. enter into any contract on their own behalf at all. 
The negotiations for the sale took place between them as agents 
for the lunatic and not as principals and there was no contract 
binding on the lunatic in view of the fact that the Civil Court 
did not sanction the proposed sale. We therefore fail to see 
what justification there was for giving to the plaintiff mterest 


‘on the money withdrawn from the Bank for the purpose of 


completing a sale in respect of which there was no binding 
contract. The withdrawal of the money was altogether prema- 
ture. The plaintiff is clearly entitled to recover the Its. 595 froin 
the two defendants who received the same and gave a receipt 
for it, that is, Ram Lal and Harnath Simgh. We think that he 
is also entitled to interest on that sum from the 4th of July, 1904, 
the date on which the plaintiff gave notice to the defendant, 
Harnath Singh, requiring repayment of the earnest money and 
the value of the stamp paper, but from no earlier date. We 
therefore allow the appeal and set aside the decree of the lower 
appellate Court, and in lieu of it give a decree to the plaintiff 
for the sum of Rs. 595, with interest, at the rate of 6 per cent. 
per annum, from the 4th of July, 1904, until the date of payment: 
We think under all the circumstances that the best order we 
can make as to costs is to direct that the parties respectively 
bear their own costs in all Courts. 
Appeal allowed—Decree modified. 


LACHMI NARAIN 
VErSUB 
NAROTAM DAS.* 

N.-W. P. Tenancy Act (II of 1901, Loeal,) section 182—Third appeal— 

rent suit—High Court, jurisdiction of. 

Section 182 of the N.-W. P. Tenancy Act was: intended to meet and 
was confined to suits which were instituted in the Court of an Assistant 
Collector of the first class or of a Collector and was not intended to 
embrace suits instituted before an Assistant Collector of the Second 
class. No third appeal lies to the High Court from the decree in second 
appeal of a District Judge in a rent suit. 

SECOND APPEAL against the decree of Saiyid Muhammad Ali, 
Esqr., District Judge of Mirzapur, confirming the decree of P. 
Wyndham, Esq., Collector of Mirzapur, which confirmed a decree 
of Maulvi Ahmad Hasan, Assistant Collector of the second class, 


Suit for arrears of rent. 
èS. A. 275 of 1905. - 
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The question was whether in a suit for rent a third appeal lay 
to the.High Court. 


Sital Prasad Ghosh (for M. L. Agarwala), for the respondent, 
took a preliminary objection to the hearing of the appeal” He 
submitted that the words “ second appeal” in section 182 of Act 
IT of 1901 could not be construed to include a “ third ” appeal. 
` Where the Legislature intended to give a right of appeal, they 
said so in so many words. He referred to section 213 of Act III 
of 1901—an Act which was passed only two days after Act IT of 
1901. “ Third appeal” found no place in Act IT of 1901 ; and no 
third appeal being given by that Act, the present appeal could 
not be entertained. He relied npon the decision of Rionarps, dJ., 
in S. A. No. 256 of 1905, (*) decided on July 3, 1906. 


J. N. Mukerji, for the appellant, submitted that in section 180, 
clause (2) of Act IT of 1901, where the Legislature used the 
words “appeal from the appellate decree of the Collector” they 
really meant “second appeal from such appellate decrees” and 
having used the word “ appeal” in that clause and not “ second 
appeal”, they proceeded to use the words “second appeal” in 
section 182, by which they obviously meant “further appeal”. 
He also submitted that the appeal to the District Judge under 
section -182(2), although a “second appeal” in the suit, was 
really a first appeal so far as the Civil Courts were concerned, 
and by the words “second appeal” were meant “second appeal” 
so far as the Civil Courts were concerned. The words “ third 
appeals’ were used in section 213 of Act II of 1901, as appeals 
are given under that Act in Revenue Courts alone and not in 

Civil Courts. | 


Sital Prasad Ghosh, for respondent, was not heard in reply. 


The judgment of the Court was delivered by 


STANLEY, C. J.—The hearing of this appeal was referred by 
our brother ArkmaN toa Bench of two Judges inasmuch as he 
had some doubt as to the propriety of a decision of our brother 
RIOUARDS in the unreported case of Lachmi Narain v. Narotam 
Das(') S. A. No. 256 of 1905, decided on the 8rd of July of the 
present year. The question arises under these circumstances. 
Narotam Das sued for arrears of rent in the Court of an Assistant 
Collector of the second class and obtained a decree. An appeal 
-~ was preferred to the Collector under the provisions of section 
(1) Since reported, vide 3 A. L. J. R., 623. 
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Civin. 176 of the North-Western Provinces and Ondh Tenancy Act, 


1908. Act II of 1901. On appeal the Collector confirmed the decree of 
—— the Assistant Collector. A second appeal was preferred to the 


paoa eaa District Judge under section 180 of the Act, with the result 
Narorax Das. that he also confirmed the decrees of the Courts below. Now 
Stanley, ' og, oD appeal from the decision of the District J udge has been 
iene preferred to this Court and a preliminary objection is raised 
to the hearing of the appeal, namely, that no third appeal lies 

to this Court. The language. of section 182 is as follows: 

‘‘A second appeal shall lie to the High Court from the decree 

in appeal of a District Judge in accordance with the provi- 

sions of Chapter XIII of the Code of Civil Procedure.” It is 
contended on behalf of the appellant that the words “second 

appeal” as used in this section include a “ third appeal ” and that 

therefore the appellant is entitled to appenl to this Court. Weare 

of opinion that this contention is not sound. The Legislature has 

used a word in the section which is clear and unequivocal, namely 

‘second’, and we do not think we should be justified in giving to 

that word “second” a meaning which it does not possess, namely, 

“third.” We must remember’ that an appeal is the creation of 

statute and no person is entitled to appeal unless the right 

to do so has been expressly given by statute. We think that the 
expression “second appeal,” as used in this section, is obviously 

of limited significance and does not include third appeals. It 

will be noticed that im the latter part of the section the words 

used are“ fromthe decree in appeal of a District Judge ” not 

from the deeree in appeal or second appeal of a District Judge. 

Under the Act in cases which come before an Assistant Collector 

of the second class an appeal is allowed first, to the Collector and 

then to the District Judge. So in the case in which a suit which 

comes in the first instance before an Assistant Collector of the 

first class, an appeal is given by section 177 to the District 

Judge and under section 182 to the High Court. We think 

that section 182 was intended to meet and was confined to suits 

which were instituted in the Court of an Assistant Collector of 

the first class or of a Collector and was not intended to embrace 

suits instituted before an Assistant Collector of the second class, 

most of which are very petty in their nature—for example, there 

is Involved in this appeal the sum of Rs. 5 odd only. We agree 

in the view which was taken by our brother RicHarDs in the case 

to which we have referred. We may point out that when the 
Legislature gave permission to institute a third appeal in an Act 

which was passed two days after Act IT of 190], namely, Act 
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No. IIL of 1901, they used the expression “third appeal.” We ee 
refer to section 213 of the Land Revenue Act. For these reasons 1906. 


we allow the preliminary objection and dismiss the appeal with ace 
costs, including fees in this Court on the higher scale. SAORA SMARY 
J. B. L, Preliminary objection allowed—Appeal dismissed. Nagot Das. 
AE Sianley, C. J 
HARNANDAN RAI AND ANOTHER CivIL. 
KRUSE 1906. 
NAKCHHEDI RAI anp orueErs.* Aug. 18. 


N, W. P., Tenancy Act (U1 of 1901), Local—section 20—occupancy interest, STANLEY, ay: J. 
mortgage of —interpretation bond executed while Act XII of 1881 in Knox, J. 
force—default after 1902. —= 
Where certain debtors executed a bond covenanting to place the 

creditor in possession of the “land mortgaged” upon default in pay- 

ment of interest and stipulating that “‘the land mortgaged shall remain 

hypothecated and pledged in lieu of the amount of debt so long as it is 

not paid off,” keld that "the land mortgaged ” meant “ the land when 

mortgaged,” and the bond was not intended to and did not operate as a 

deed of usufructuary mortgage until the date on which the default was 

made. 

Where the money was borrowed when Act No. XII of 1881 was in 

force and default in payment of interest accrued after Act II of 1901 

* came in force, held that the latter Act would govern the case. Proprietors 
whose proprietary rights are mortgaged under a deed of usnfructuary 
mortgage become tenants with rights of da a and those rights cannot 


be mortgaged. 

SECOND APPEAL against the decree of L. Marshall, Esq., District 
Judge of Ghazipur, modifying a decree of Babu Chandi Prasad, 
Munsif of Muhammadabad. 

Suit for possession as mortgagees. 


The facts of the case sufficiently appear from the judgment 
of the Court. 


l Govind Prasad (with him Haribans Sahar), for the appellant. 
Abdul Majid, for the respondents. 


The judgment of the Court was delivered by 
SraNLEY, C. J.—This second appeal arises out of a suit brought Stanley, C.J. 
_ by the plaintiffs on foot of a mortgage, dated the 8th of October, me 
1901. Although the deed according to plaintifs was a deed of 
usufructuary mortgage, they have not been given possession. 
and they brought the present suit to obtain possession and also 

* S. A. No, 1339 of 1904. 
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CIVIL, damages. The deed of mortgage has been placed before us. 


1908. After reciting the consideration given for it, the mortgagors 

ae covenant they will put Tribhuwan Rai, from whom they were 
HaRNANDAN Ral on : 2 i 

ö: obtaining the land, in possession of certain land “on the lst of 

Naxonnept Rar. Asarh of that year, in which the interest will remain unpaid on 

Stanley, 0. J. Jeth Badi 15th. The aforesaid Mahajan should from the said date ° 

ae remain. in possession of the land, bte.” Further on the mortgage 

deed provides: “If perchance we, the executants or our heirs, 

dispossess the said Mahajan from the land mortgaged or do 

not deliver possession after agreeing to do so or if the mort- 

gagee be dispossessed in any way, in that case the aforesaid 

Mahajan shall have power by means of a law suit to realize 

the amount due to bim and ten maunds pucka of grain on 

account of damages.” ‘There is still one more passage in the 

deed which is material to the matters before us and it runs thus: 

“The land mortgaged shall remain hypothecated and pledged 

in lieu of the aforesaid amount of debt so long as it is not 

paid off.” The land bypothecated was described in the deed as 

“ vamindari sir,” t.e., proprietary rights in sir and khudkasht 

land. Default was not made in payment until the 22nd of June, 

1902, and the question which we have to consider is whether the | 

law which governs this mortgage is Act No. XT of 1881, or Act 

No. IL of 1901. It is contended that as no default was made 

until the 22nd of June, 1902, and that date was subsequent to 

the passing of Act No. II of 1901, this deed did not operate as a 

deed of mortgage until after Act No. II of 1901 had found its 

plece in the Statute-book and the contention of the learned 

counsel for the respondent is that the language used in the 

deed shows that it was only a money bond in its inception and 

did not operate aud was not intended to operate as a deed of 

usufructuary mortgage until the date on which the default was 

made. After carefully consideri ig the words used in the deed 

we agree with the interpretatisn which respondent’s learned 

counsel puts upon the deed. The only real difficulty lies in 

the word “ mortgage ” used in the third extract from the deed 

which we have set out above. Comparing the three passages and 

the context we are satisfied that those words mean “the lend 

when mortgaged.” They admit of this interpretation from a 

grammatical standpoint and only when so read are they in har 

mony with the other provisions contained in the deed. As the 

mortgage did not come into operation until Act No. IL of 1901 

was in force, the lower appellate Court was right in holding that 
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these proprietors, whose proprietary rights had been rendered 
subject to a deed of usufructuary mortgage after the commence- 
ment of the Act becaine ipso facto tenants with rights of occupancy 
in the str and kashtkary land. Section 10 of the Act is conclu- 
sive on this point and the first and fourth pleas taken in the 
memorandum of appeal fail. > ` 

Section 20 of the same Act forbids the transfer of interest 
held by occupancy tenants except under circumstances which 
do not exist in this case and render it impossible that the 
appellants should be put into possession. This compels us 
to decide the second plea in the: ‘memorandum. of APRENI against 
the appellants. 

There remains the third plaa under which appellants claim 
interest at the’ rate of 2 per cent. per mensem. ‘The interest 
first mentioned in the deed is 8 annas per cent. per mensem and 
we agree with the lower appellate Court that the subsequent 
stipulation for the enhanced rate of interest was penal. This 
plea also fails. 

The appeal fails and is dismissed with costs, which will in 
this Court include fees on the higher scale. 


Appeal dismissed. 


Ral By a 


BHAWANI DEHAL 


VETSUS - 


KING-EMPEROR.* 


Criminal Procedure Code (V of 1898), section 421—Practice—A ppeal— 
summary dismissal of —reasons not recorded—pleader not heard. 


A convict filed an appeal from Jail to the Court of Sessions and also 
presented a petition of appeal through a legal practitioner, held that the 
Sessions Judge was not competent to dismiss the appeal from Jail 
summarily but should have heard the convict’s pleader. Q. E. v. Nannhi 
T. L. R., 17 AN, 241 followed. 


APPLIOATION TO REVISE an order of R. L. H. Clarke, Esq., 
Sessions Judge of Gorakhpur, confirming the order of Pandit 
Ram Prasad, Magistrate of the first class of Basti. 


The material facts appear from the judgment. 
A. H. C. Hamilton (for G. W. Dillon), for the petitioner. 


` The Assistant Government Advocate (W. K. Porter), for the 
Crown. 
* Cr. Ref. No. 475 of 1906. 
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The following judgment was delivered by 

AIKMAN, J.—The applicant, Bhawani Dehal, was convicted by a 
Magistrate of the first class of an offence punishable under section 
457 of the Indian Penal Code and sentenced to nine months’ rigo- 
rous imprisonment. A petition of appeal was received in the 
Court of Session through the Superintendent of the Jail. This 
petition bears no date, but it has endorsed in it the following 
order by the officiating Sessions Judge :— 

“Appeal summarily dismissed.” 

This order bears date the 2nd of April. In passing an order of 
this kind the Court below ignored what was said hy this Court, in - 
the case of Q.-E. v. Nannhu('). Before this summary order had 
been passed, a legal practitioner, Muhammad Anwar Ali, had on 
the 24th March, 1906, presented a petition of appeal on behalf 
of the convict. This petition was rejected by the Officiating 
Sessions Judge on the 7th of April, 1906, on the basis of his 
order of the 2nd of April. I set aside the Judge’s order of the 
2nd of April summarily dismissing the appeal and his order 
of the 7th of April rejecting the petition of appeal filed by 
Anwar Ali and direct him to dispose of the appeal after giving 
the legal practitioner an opportunity of arguing the case, which 
so far as the record shows, he never had. 

Order quashed. 
(1) [1805] L L. R., 17 AN., 241. 
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MOHIB ALI 


VETSUS 


KING-EMPEROR.* 


Cantonment Code, section 167, clause (j)—article of ‘ perishable nature” — 
brown sugar—Criminal Procedure Code (V of 1898), sections 190, 191. 

Where a Cantonment Magistrate institutes a prosecution, under the 
Cantonment Code, against the accused, he ought to inform him that the 
latter is entitled to have his case tried by another Magistrate, and his not 
doing so is an irregularity which will vitiate the proceedings. 

Brown sugar is not an ‘ article of food which isof a perishable nature’ 
within the meaning of section 167, clause (j) of the Cantonment Cote, 
and the person selling it within the Cantonment is not guilty of any 
offence. 


Criminal REFERENOE by E. H. Ashworth, Esq., Sessions Judge 
of Saharanpur with a recommendation that the conviction under 
section 167 of the Cantonment Act be quashed. 

© Cr, Ref. No. 482 of 1808. 
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The material facts appear from the judgment. CRIMINAL. 
E. A, Howard (with him A. H..C. Hamilton), for the accused. 1908. 
The Assistant Government Advocate (W. K. Porter), for the as 

Cr Monts ALI 
rown. 5 
The following judgment was delivered by Kına-EMPEROR. 


eteen ae em 


AIKMAN, J.—The applicant, Mohib Ali, was convicted in a Aikman, J. 
summary trial by a Cantonment Magistrate of “selling brown ia 
sugar without a license ” and sentenced to pay a fine of Rs. 30 or 
in default to undergo six days’ rigorous imprisonment. The 
case has been reported by the learned Sessions Judge of Saha- 
ranpur. The Cantonment Magistrate in his judgment states 
that it was his Court, which prosecuted the accused, the Com- 
misariat having declined to prosecute. The learned Sessions 
Judge paints out that this being so, the Magistrate ought, having 
regard to the provisions of sections 190 and 191 of the Code of 
Criminal Procedure, to have informed the accused that he was 
entitled to have his case tried by another Court and that he did 
not do so. The view of the Judge appears to me correct. But 
apart from that the conviction in my opinion cannot be sustained. 
The Cantonment Magistrate considers that the case falls within 
section 167 of the Cantonment Code. In my opinion it does not. 
The only clause of that section which could be held to be appli- 
cable is clause (7), but in my opinion the expression “ articles of 
food which are of a perishable nature” is not intended to 
include such a substance as brown sugar. . 

For this reason I quash the conviction and sentence. If the 


fine has been paid it must be refunded. 
Conviction set aside, 


Met AR Se 


PRIVY COUNCIL. 
TIRBHUWAN BAHADUR SINGH Privy CounctL. 


VEPSUS 1908. 
RAMESHAR BAKSH SINGH. Judy 217 
Limitation Act (XV of 1877), section 2—Alleged adoption over 12 years ago— —— 


possession for less than 12 years—Lffect of adoption—- Res judicata. ed 
° The immunity gained by the lapse of twelve years after the date of an SIR ANDREW 


apparent adoption does not amount to acquisition of title within the mean- ScoBLE. 

ing of section 2 of the Limitation Act of 1877. Jagdamba Chowdhrain v. ee 

Dakhina Mohun, L. R., 13 I. A., 84, referred to. ree ee 
Semble—where parties to a suit accept an issue however improperly WEILLS. 

raised, and the Court tries it as the main question in the case, if the party peaks 

against whom decision is given allows such decision to become final, the 

finding on the issue becomes res judicata, 
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APPEAL from a judgment of the Judicial Commissioner of Oudh, 
affirming the decree of the Subordinate Judge of Lucknow. 


Title suit. 


The material facts appear from the jud aa Both the Courts 
in India decreed the suit. 


Defendant appealed. 


Arthur Cohen, K. C. (with him W. C. Bonnerjee), for the 
appellant. 

L. DeGruyther, for the respondent. 

The judgment of their Lordships was delivered by 

Lord MaonaGuTen.—This is an appeal from a judgment and 
decree of the Court of the Judicial Commissioner of Oudh, - 
affirming a decree of the Subordinate Judge of Lucknow. 

The matter in dispute is the title to the taluka of Samarpaha 
in the district of Rae Bareli in Oudh. The appellant’s claim is 
based on an alleged adoption. The respondent claims as next 
heir under Act I of 1869, section 22, clause 6. 

The last male owner of the taluka was Thakur Basant Singh. 
He died on the 12th of November, 1857. His next heir was his 


“widow, Thakurain Daryao Kunwar. After the confiscation of 


proprietary rights in Oudh by the Proclamation of March, 1858, 
a summary settlement of the taluka was made with her on the 
10th of May, 1858, and a sanad was afterwards granted to her. 
On the preparation of the lists of talukdars in accordance with 
the provisions of Act I of 1869, her name was entered in Lists 
Tand II. It is not disputed that the Thakurain became taluk- 
dar, not in right of her husband, Basant Singh, but in her own 
right. 

The Thakurain died intestate on the 13th of November, 1893. 


| Shortly after her death, the appellant’s father, Thakur Sher 


Bahadur Singh, being found in possession and claiming under 
an adoption alleged to have been made in his favour by the 
Thakurain after her husband’s death, had his name entered 
by the Deputy Commissioner in her place in the Revenue 
Register. 

On the 27th of May, 1899, the respondent, who attained 
majority in June, 1896, instituted the present suit, claiming to 
succeed as next heir in right of his grandfather, who was the 
eldest brother of the Thalkurain. 

Both Courts decided in favour of the plaintiff. The defendant 
appealed to His Majesty in Council, having obtained a certificate 


~~ 
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to the effect that the case fulfilled the requirements of section 596 
of the Code of Civil Procedure, and that the appeal involved 
substantial questions of law. : 

Many questions were raised in the Courts Below which have 
now disappeared, or were argued so faintly before their Lord- 
ships, that it is not worth while to discuss them. 

The main contest throughout has been in regard to the alleged 
adoption of Thakur Sher Bahadur Singh. On this point there was 
a difference of opinion in the Courts below. The Subordinate 


Judge held that there was an adoption in fact, attended with the 


ordinary ceremonies of adoption, although it was invalid, because 
‘the Thakurain had not the authority of her husband in the matter. 
The Court of the Judicial Commissioner held that there was no 
adoption in fact, but only a nomination of the defendant as the 
Thakurain’s heir, or, in other words, an adoption in a popular 
pense. . l 

On the appeal before their Lordships it was argued that there 
was at any rate an apparent adoption, and that on that assump- 
tion, it mattered not whether the adoption was valid or invalid, 
because there was enough to satisfy the provisions of the 
Limitation Act of 1871, as interpreted by this Board in the case 


of Jagadamba Chowdhrant v. Dakhina Mohun.(?) Mr. Cohen, . 


who argued the case with great ability, relied entirely on the 
Act of 1871. He contended that the Limitation Act of 1877 
did not apply because the appellant relied on title acquired 
betore the passing of the Act of 1877, and his rights were 
therefore saved by section 2 of that Act. He admitted that if 
the Act of 1877 applied his client was out of Court. 

Their Lordships are unable to accede to Mr. Cohen’s argu- 
ment. Giving full effect to the Jagadamba case and the other 
cases which followed it, they do not think that the immunity, 
such as it is, gained by the lapse of twelve years after the date 
of an apparent adoption amounts to acquisition of title within 
the meaning of section 2 of the Act of 1877. 

Their Lordships think that the appeal may be disposed of on 
this short ground, whether the alleged adoption was or was 
notan apparent adoption to which the ruling in the Jagadamba 
case would apply if the Act of 1871 were now in force. __ 

Their Lorships do not think it necessary to enter upon a 
consideration of the other difficulties in the way of the appel- 
lant. But they may observe in passing that if they had to 
choose between the opposite views of the Courts below as to the 

_ (0) [1886] L R. 13 I A, 84, 8. o E L. R, 13 Oel, 308, ` 
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so-called adoption, their Lordships would be disposed to p Si: 
the view of the Judicial Commissioner. They may add that 
they are not satisfied that the finding of the Commissioner of 
Rae Bareli in 1878 in the suit between the Thakurain and the 
appellant (reported atan earlier stage before the Privy Council, 
Ə I. L. R., Calcutta, 645) on the issue of adoption or no adop- 
tion, would not be fatal to the appellant’s case. Whatever 
objections there may have been to that issue being raised before 
the Commissioner on remand, both parties accepted it. It was 
treated as the main question in the suit. The issue was decided 
adversely to the appellant. The appellant abandoned an 
appeal to the Privy Council which he had begun, and so the 
decision became final. Having regard to the language of the 
Code of Civil Procedure, section 13, which deals with issues as 
well as suits, it would seem that the finding on the issue as to 
adoption must be treated as res judicata. ‘This point, however, 
was only touched upon in the argument, and thew Lordships 
therefore abstain from expressing a final opinion on the question. 

Their Lordships will humbly advise His Majesty that this 


| appeal should be dismissed. 


The appellant will pay the costs of the appeal. 
Solicitors :—India Office, for the appellant. 
» ial’. L. Wilson and Co., for the respondent. 
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Publie Demands Recovery Act (VII of 1850, Bengal), section 17—Juris- 
diction of higher Revenue authorities to set aside a sale—Revisional 
jurisdiction— Decision in purchaser's absence—Practice— Limitation. 
The Bengal Pablic Demands Recovery Act applies to cases of road 

and other cesses. The jurisdiction conferred upon the higher revenue 

authorities over the proceedings of their subordinate officers appears to be 
of the widest possible character and applies to orders made after as well 
as before sales in execution of certificates issued under the Act. 

. Where a Commissioner purports to act in the exercise of his revisional 

jurisdiction under section 17, Act VII of 1880 (Bengal), the perioda of 

limitation applicable in ordinary cases are not binding upon him. 

Tt is an elementary principle which is binding on all $ersons who 
exercise judicial or quasi-judicial powers, that an order should not be 
made against a man’s interest without there being given to him an 
opportunity of being heard. Where a Commissioner, without hearing 
the purchaser, set aside a sale, held that the proper remedy of-the 
purchaser was to apply for a rehearing. f 
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APPEAL against a judgment of the High Court at Fort William Privy Covnot. 


in Bengal, affirming a decree of the Subordinate Judge of 
Mozuffarpore. 


Suit to set aside a sale held under the Public Demands Re- 
covery Act. 


The material facts appear from the judgment. 
Arthur Cohen, K. C. and C. W. Avathoon, for the appellant. 
L. DeGruyther, for the respondent. 


Their Lordships’ judgment was delivered by 

SIR ANDREW Soopie.—lIn this case, special leave to appeal was 
granted on the ground that substantial questions of law arose 
upon the decisions of the Courts in India, which had given 
concurrent judgments in favour of the original respondent, the 
plaintiff in the suit. | 


The suit was brought by the plaintiff to set aside the sale of 
a village called Snbhankérpore, stated to be worth a lakh of 
rupees, the property of the plaintiff, which had been put up to 
auction under the provisions of Bengal’ Act VIT of 1880—the 
Public Demands Recovery Act—and purchased for Rs. 1,100, by 
Maharaj] Ganeshwar Singh, whose estate is represented by the 
present appellant. The sale was made in execution of a certi- 
ficate granted by the Deputy Collector in respect of a fine 
imposed on the plaintiff for failure to comply with a notice 
issued under section 16 of Bengal Act IX of 1880—the Cess Act. 

The sale took place on the 19th September, 1893, and the 


purchaser was put in possession of the village on the 5th > 


December following. On the 2nd January, 1894, the plaintiff 
presented a petition to the Commissioner of the Division alleg- 
ing that he had no knowledge of the proceedings which had 
led to the sale, and that they ought to be set aside and the sale 
cancelled.as irregular, fraudulent, and collusive. The Commis- 
sioner, after hearing the vakils for both parties by his order 
of the 12th December, 1894, admitted the appeal, on the ground 
tltat the evidence for the petitioner made out a “prima facie 
case of fraud, or at any rate of irregularities, which prevented 
‘the petitioner from obtaining knowledge of the proceedings 
against him and caused the sale of his estate ata most inade- 
quate price’; and he referred it to the Collector “to reply 
specifically to the allegations of the petition.’ No report was 
apparently made by the Collector, probably because the pur- 
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chaser, in his turn, appealed to the Board of Revenue against 
the Commissioner’s order, with the result that the Board, by 
an order of 9th May, 1895, decided that the fine was unjust, 
and had “no hesitation in setting aside the certificate for its 
recovery. On 4th February, 1896, the Commissioner passed 
a formal order annulling the sale, on the ground that it was 
brought about fraudulently and without legal justification. Upon 
these proceedings before the Revenue authorities being put in 
evidence before the Subordinate Judge of Tirhoot, in whose 
Court the suit was pending he passed a decree in favour of the 
plaintiff on the ground that the certificate and sale having been 
set aside by a competent tribunal, the purchaser’s claim to the 
property could not be maintained. This decree was confirmed 
on appeal by the High Court at Calcutta. 

The questions argued before their Lordships were three in 


number. First, that the Revenue authorities had no jurisdiction 


to make the orders on which the decree of the Civil Court 
was based ; second, that the appeal to the Commissioner was 
barred by limitation; and third, that the defendant was not 
allowed to adduce full evidence in support of his case. Upon 
the first question, their Lordships entertain no doubt. In 
the case of Sadhu Saran Singh v. Panchdeo Lal() the High 
Court of Calcutta has held that Bengal Act VII of 1880 applies 
to cases of road and other Cesses; and that being so, it is 
necessary to look to that Act in order to ascertain the extent of 
the jurisdiction conferred upon the higher Revenue authorities 
over the proceedings of their subordinate officers. This appears | 
to be of the widest possible character. Section 17 provides that 
“the Commissioner may in any case in which he thinks fit, revise 
any order passed by a Collector or Deputy Collector or Assistant 
Commissioner or Extra Assistant Commissioner.” In the opinion 
of their Lordships this applies to orders made after as well as 
before sales in execution of certificates issued under the Act. And 
section 24 enacts that “ all Collectors, Deputy Collectors, Assistant 
Commissioners and Extra Assistant Commissioners shall, in the 
performance of their duties under this Act, be subject to the 
general supervision and control of the Commissioners of Divisions 
and the Board of Revenue.” ‘These extensive powers were no 
doubt given to prevent any abuse of authority under the ex- 
tremely stringent and summary procedure authorised by the Act 
and are, intheir Lordships’ opinion, amply sufficient to justify 


the orders of which complaint is now made. 
(1) [1886] I. L R., 14 Cal., 1. 
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Upon the second question, itis quite truethat under section 12 Paivy Counou. 


of the Act a person who denies his liability to pay the amount 
for which a certificate has been made and filed against him, is 

allowed thirty days within which he may petition the Collector to 
set aside the certificate either in whole or in part; that there- 
upon the Collector must proceed to determine the liability of the 
petitioner; and that under section 16 an appeal from the 
Collector’s order may be preferred within thirty days from the 
making of the order. But this was not the procedure under 
which the order now complained of was made. The Com- 
missioner acted in the exercise of his revisional . jurisdiction 
under section 17; and it would defeat the object of the legisla- 
ture if the periods of limitation applicable in ordinary cases were 
held binding upon him, when so acting. 

The third point made was that the defendant was not permitted 
to bring forward full evidence in support of his case. Their 
Lordships entirely agree with the learned Judges of the High 
Court that it is “an elementary principle which is binding on all 
persons who exercise judicial and quasi-judical powers, that an 
order should not be made against a man’s interest without there 
being given to him an opportunity of being heard.” In his order 
of 4th February, 1896, annulling the sale the Commissioner says 
‘it ig quite unnecessary to hear the purchaser before disposing 
of this petition,” the ground of his decision being that the 
effect of the order of the Board of Revenue, cancelling the 
certificate, was to render the sale null and void; and that there 
being “no question as to the illegality of the sale,” the formal 
order which he was asked to make followed as a matter of course. 
This is not a sufficient reason, though it may be doubted whether 
the purchaser was prejudiced by the irregularity. But, however 
this may be, it seems to their Lordships that the proper remedy 
of the purchaser, if aggrieved by this order having been made 
in his absence, was to apply tothe Revenue authorities for a 
rehearing, and that it is now too late to ask for a remand on 
that ground. 

Their Lordships will humbly advise His Majesty that this 
appeal ought to be dismissed, and the decree of the High Court, 
dated 30th March, 1898, confirmed. The apperat must pay 
the respondent’s costs of the appeal. 


Solicitors :—Gill, Pugh, and Davey, for the appellant. 


5 :— Watkins and Lempriere, for the respondent. 
Appeal dismissed with costs. 


1906. 


Marani 
LALITESHWAR 
Si NGH 


v. 
Rau KISHEN 
Das. 


Sir Anansi 
Scoble. 


Ssctemetnttatenndiets A 


702 


Priyy Counoln. 





1906. 
Sey 


June, 21, 


Lorp Mac- 
NAGHTEN, 
Siz ANDREW 
Scope. 
SIR ARTHUR 
WILSON. 
RIR ALFRED 
WILLS. 


m n e 


Sir Andrew 
Scoble, 


beramai a ri 


PRIVY COUNCIL. [A. L. J. R. 


PRIVY COUNCIL. 
KANNEPALLI SURYANARAYANA AND OTHERS 


VENEUS 
PUCHA VENKATA RAMANA AND ANOTHER. 

Hindu Law-—-Adoption—by widow under husband's authority —Second 
adoption—Validity of —Spiritual bene fit—intention of husband — Law 
in Madras. 

A Madrasssi Brahman before his death authorised his wife in general 
terms “to adopt a boy to him so as to continue his line, and to provide 
for his spiritual benefit.” The widow adopted a boy who died after the 
adoption. She then adopted a. second boy with the consent of some of 
the sapindas. Held that the main factor to be considered was the inten- 
tion of the husband. Held further that as the husband expressed his 
intention to be represented by a son and placed no limitations on the 
power to adopt, the widow could validly adopt a second boy. 

Gour Nath v. drnopoorna, 8. D. A , 1852, p. 332, not followed and oritt- 
cised—-Surendranandan v. Sailaja Kant, I. L. R., 18 Cal., 385, and Ram 
Soondur v. Surhanee Dasses; 12 M. I. A., 397 approved. The Ramnad 
case, 22 W. R., 121, referred to. 


APPEAL. against a decision of the High Court of Madras afirm- 
-ing a decree of the District Judge of Ganjam. 


Suit for declaration that the adoption of the defendant was 
invalid, 


Both Courts dismissed the suit. 

Plaintiffs appealed. l 

The material facts appear from the judgment. 
L. DeGruyther, for the appellant. 

W. C. Bonnerjt, for the respondent. 


The judgment of their Lordships was delivered by 

Siz ANDREW Scopie.—In this case there is no dispute about 
the facts, but two questions of law arise, both of which are of 
considerable importance. $ 

Venkata Narasu, a Brahmin landholder in the district of 
Ganjam in the Madras Presidency, died intestate and without 
issue on the 6th of February, 1861, leaving the second respon- 
dent, Venkata Ratnamma, his widow and sole heiress, him 
surviving. Before his death he verbally authorized his wife 
to adopt to him and it is found by the learned Judges of the 


VOL. I.] PRIVY COUNOLL. 


High Court that the authority was “in general terms, requiring 
her to adopt so as to continue his line, and to provide for his 
spiritual benefit. He did not indicate any particular person 
- for adoption, either by name or otherwise, and placed no restric- 
tions whatever on his wife’s discretion.” 

Twenty-four years after her husband’s death, on the Ist May 
1885, the widow adopted a son of one of her sisters, but this 
child died in February, 1886, and twelve years later, on the 10th 
June, 1898, she adopted the first respondent. Prior to making 
this second adoption she obtained the consent of the elder 
representatives of two branches of her husband’s family. The 
representatives of two other branches refused their consent, 
and on the 7th October, 1899, brought the present suit to set 
aside the second adoption, as having been neither authorized by 
_her husband nor made with the consent of his sapindas, 

Upon these’ facts, the first question which their Lordships 
have to determine is whether the authority to adopt given by the 
husband was exhausted by the first adoption ; or whether, on the 
death of the son first adopted, the authority of the husband 
survived so as to empower the widow to make a second adoption. 

So far as their Lordships have been informed, there is no 
decisive text of the ancient Hindu lawgivers upon this point. 
The earlier English authorities express conflicting views. Sir 
F. Macnaghten, writing in 1824, at page 175 of his “ Considera- 
tions on the Hindu Law,” says :— 

“Tf a woman be empowered by her husband to adopt a son, and if she does 
adopt one accordingly, it has never, I believe, been declared by any writer 
that this power can go beyond the adoption of one, or, without special authority 


from the husband, be extended to the adoption of another if the boy first adopted 
should die.” 
Sir William Macnaghten, writing in 1829, is less positive :— 

“Tt isa disputed point,” he says, “whether a widow having, with the 
sanction of her husband, adopted one son, and such son dying, she is at liberty 
to adopt another without having received conditional permission to that effect 
from her husband. According to the doctrine of the Dattaka Mimansa, the 
act would clearly be illegal; but Jagannatha holds that the second adoption 
in such case would be valid, the object of the first having been defeated,” 
(Hindu Law, i. 86). 

Sir Thomas Strange, writing in 1830 as to the law prevalent 
in Madras, says :— 

“ There exists nothing to prevent two successive adoptions, the first having 
failed, whether effected by a man himself, or by his widow or widows after his 
death, duly authorized.” Hindu Law, i. 78.) 

There are not many reported cases on the point. In Morley’s 


Digest (i., 14) published in 1850, there is a note to the effect 
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that “instances have occurred in which a widow has made a 
second adoption on the failure of the first by death, in fulfilment 
of a single injunction or authority from her husband, the object 
of such injunction being unattained unless the child live.” 

The case of Gournath Chowdhree v. Arnopoorna Chowdrain(*) 
is a distinct authority that where a widow is directed to adopt a 
son, she cannot adopt asecond if the first adopted son dies. This 
case was decided by the Bengal Sudder Court in 1852, and is cited 
in modern text-books as establishing the proposition. The issue 
to be determined in the case is thus stated in the report :— 

“ There being no permission in the unoomuttee putter” (or deed of adoption) ` 


“ to adopt (children) one after another, is it proper, according to the Shaster, to 
adopt one (child) after the death of another ?” 

The bywusta of the pundit to whom this question was submit- 
ted by the Court, was :— 

" The deed put in does not restrict the adoption to one son only, and there- 
fore on the death of the previous adopted son, another may be adopted.” 


In their judgment, the learned Judges first cite the passage 
from Sir William Macnaghten quoted above, omitting the last 
sentence relating to Jagannatha’s opinion, and go on to say :— 

“ As it is a principle of Hindu law that, without permission, no son can be 
adopted, it is a fair legal inference that a second adoption on the death of the 
first child, when the husband is no longer alive to grant permission to adopt, 
cannot be valid.” 

Their Lordships are unable to attach much weight to this 
decision. It discards the opinion of the pundit, refers to no 
previous decisions, does not attempt to discuss the conflicting 
views of the vernacular authorities cited by Macnaghten, and 
rests upon an inference which begs the whole question. Whether, 
and how far, this case is still followed in Bengal, it is not neces- 
sary now to enquire. For the purposes oi this appeal it-is enough 


to say that it is not a binding authority in Madras. 


The learned Judges of the High Court, one of whom is a 
Hindu lawyer of great distinction, in their judgment say :— 
“The casesin Oalcutta to which our attention has been drawn adopt what 
appears to us to be too artificial a rule of construction in that they practically 
disregard the question of intention ; ” 
and they hold that— 
“when the general intention of a Hindu to be represented by an adopted Son 
is clear, as in this case, there seems no reason why effect should not be given 
to such intention, if it is possible to do so without contravening the law.” 
The pratice of the community, they add, has been in accord- 
ance with this view. As regards this particular case, they say :— 
“The object and purpose of the authority given by the husband was to 
(1) [1852] 8. D. A., 332. 
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perpetuate his family as well as to secure his spiritual benefit, and it would be Privy Counott. 


unreasonable to hold that an accident such as the early death of the boy first 
adopted should be allowed to frustrate the fulfilment of his object, and to 
preclude the widow from making another adoption in the absence of any legal 
impediment to her doing so.” 

Their Lordships agree with the learned Judges of the High 
Court in the opinion that the main factor for consideration in 
these cases is the intention of the husband. Any special instruc- 
tions which he may give for the guidance of his widow must be 
strictly followed; where no such instructions have been given, 
but a general intention has been expressed to be represented by 
a son, their Lordships are of opinion that effect should, if possi- 
ble, .be given to that intention. This more liberal rule has been 
followed by the High Court of Bombay, as well as in Madras, 
and is not without support in Bengal. In a comparatively recent 
case of Surendra Nandan v. Sailaja Kant Das Mahapatra(*) the 
learned Judges of the High Court at Calcutta say, at page 392 :— 


“ Looking at the religious efficacy that ensues from the adoption of a son- 


by a widow to her deceased husband, we think the Court should not be too 
astute to defeat an adoption, but should rather do its utmost to support it 
unless such adoption is clearly in excess or in breach of the power to make it.” 

The limitations to the application of the rule are indicated in 
the judgment of this Committee in the Ramnad case (°), in which 
their Lordships say :— 

" Inasmuch as the authorities in favour of the widow’s power to adopt with 
the assent of her husband’s kinsmen proceed in a great measure upon the 
assumption that his assent to this meritorious act is to be implied wherever he 
has not forbidden it, so the power cannot be inferred when a prohibition by the 
husband either has been directly expressed by him, or can be reasonably 
deduced from his disposition of his property, or the existence of a direct line 
competent to the full performance of religious duties, or from other circum- 
stances of his family which afford no plea for a supersession of heirs on the 
ground of religious obligation to adopt a son in order to complete or fulfil 
defective raligious rites.” 

In the present case it is abundantly clear that the husband 
desired to be represented by a son after his death, and that he 
placed no specific limitation on the power to adopt, which he 
entrusted to his widow. His object was twofold—to secure 
spiritual benefit to himself, and to continue his line. Both these 
objécts are meritorious in the view of the Hindu law, and both 
are in consonance with the feelings known to prevail throughout 


the Hindu community. In the absence of a natural son, both 


can be attained only by adoption. Funeral rites may be per- 
formed, and certain spiritual advantages secured, to the deceased 
(2) [1891] L L. R., 18 Cal., 385. 
(3) [1868] 12 Moo., I. A., 397 at p. 443, 
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by a near male relative ; but it is stated in the “ Dattaka Chand- 


rika,” a work of sorme authority in Southern E a l 
pl. 22), that— 

“ Although by reason of the nephew's possessing the core utation of the 
filial relation, he may be the means of procuring exemption ‘from exclusion, 
from heaven, and so forth; still as the celebration of name and the due 
perpetuation of lineage would not be attained, for the sake of the same, the 
constituting him (an adopted son) is indispensable.” 

In his able argument on behalf of the appellants, Mr. DeGruy- 
ther contended that, by the adoption of the first adopted son, all 
the spiritual benefit to be derived from the act was secured to 
the deceased, and that the adoption of a second boy was there- 
fore, supererogatory and could not be held to be justified by the 
husband’s sanction. This contention is disposed of by the judg- 
ment of Mr. Justice Romesh Chunder Mitter in the case of Ham 
Soondur Singh v. Surbanee Dossee(*), in which a similar argu- 
went was put forward :— i 

“Is there anything,” says that learned Judge, “in the general Hindu law 
in support of the contention . . . .? No passage from any of the treatises 
on the Hindu Jaw, and no texts of the Hindu shaster have been cited. As far as 
Tam aware there is none in its support. On the other hand, the broad 
proposition for which the learned Counsel contends will in a great many cases 
defeat the essential object for which every Hindu desires to adopt, viz., the 
continuance of the spiritual benefit to be conferred upon him after his death. 
An adopted son attaining an age of sufficient maturity and by performing the 
religious services enjoined by the shasters, cannot exhaust the whole of the 
spiritual benefit which a son is capable of conferring upon the soul of his 
deceased father; because these services are enjoined to be repeated at certain 
stated intervals, and the performance of them on each successive occasion 
secures fresh spiritual benefit to the soul of the deceased father . . . Iam, 
therefore, of opinion that the conténtion . . . is opposed to the general 
principles of the Hindu law.” 

These observations apply with the greater force to he present 
case, as the boy first adopted died when little more than two 
years of age. 


For the reasons stated, their Lordships agree with the High 
Court that the adoption of a second boy in this case was valid, 
and that widow’s authority to adopt was not exhausted by the 
first adoption. In the view which they take of the case it is not 
necessary for their Lor dships to consider the second question 
raised upon this appeal, vz., whether, if the widow’s authority 
had been held to have been exhausted, there was sufficient con- 
sent on the part of the husband’s sapindas to validate the second 
adoption. 


(4) [1874] 22 W. R., 121. 
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Their Lordships will humbly advise His Majesty that the Prvy Couyot. 
decree of the High Court of Madras ought to be confirmed and 1908. 





the appeal dismissed. The appellants must pay the respon- | pe 
dents’ costs of the appeal. SURYANARAYANA 
Solicitors :—Messrs, Sanderson & Co., for the appellants. Pioi VENK iti 
Solicitors :—Messrs. Douglas Grant, for the respondents. sant 
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Appeal dismissed. Enc 
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Hindu Law—temple—Manager’s office hereditary in a family—Arrangement LORD Ee 
by members to hold office by rotation, not bad in law. 
Where the members of a family, in which the office of the manager of a BOoBLE. 
temple was hereditary, agreed to manage the temple for one year each, 
held that the arrangement was a proper arrangement conducing to the Sir ALFRED 


due and orderly execution of the office and which the Court would sanction WILLS. 
if its aid were invoked. There was no breach of trust in such an arrange- — 
ment. 

Held further that an unbroken usage for period of 19 years was conclu- ý 


siye evidence of a family arrangement to which the Court was bound to 
give effect. It must hold good until altered by the Court or superseded 
by a new scheme effected with the concurrence of all parties interested. 


APPEAL from a judgment of the High Court of Judicature at 
Madras, affirming a decree of the Subordinate Judge of Madras. 


Suit for possession. 

Both Courts decreed the suit. 

Defendant appealed. 

The facts appear from the judgment. 

Arthur Cohen, K. C. and W. C. Bonnerjee, for the appellant. 
Sw R. Finlay, K. C. and L. DeGruyther, for the respondent. 


The judgment of their Lordships was delivered by 


Lord Maocnacaten.—In the village Kotoor, in the zamindari Zord Macnagh- 
of Sivagunga, there is a Hindu temple dedicated to the public 
worship of the diety in whose honour it was founded, and endowed 
with the revenue of three villages. The office of manager of 
this temple is hereditary in a family of which the appellant and 





708 PRIVY COUNCIL. [A L. J. R. \ 


Patvy CouNcIL. respondent are both members, but the family has no beneficial 


1908. interest in the property or in the income of the temple. 
a The office of manager was formerly vested in one Mayandi 
ser cs Chetti, who was grandfather of the respondent and great grand- 
v. father of the appellant. On Mayandi’s death the office devolved 
MURUGAPPA 


by inheritance on his male descendants by his two wives. 
So There were four by each wife or eightin all. One member of 
Lord Mao each branch took the management for one year in alternate 
magni succession until the year 1881-82. About that time the members 
of the junior branch renounced or relinquished their claim to the 
office ‘in favour of the respondent who is a member of the senior 
branch. During the 19 years immediately preceding the insti- 
tution of this suit, in each cycle of eight years, there has been 
a settled order of succession among the members of the senior 
branch. The respondent has had five turns, and the appellant 
and the other two respresentatives of the senior branch one 
turn each. 

In accordance with this arrangement the appellant held the 
office of manager of the temple and the property belonging to it, 
from lst Adi of the year Vilambi (15th July, 1898) to 30th Ani 
of the year Vikari (13th July, 1899). On the expiration of that 
year it was the respondent’s turn to hold office for the next three 
years, one year in lis original right and two years in right 
of the junior branch. The appellant handed over the temple 
to the Respondent, but he kept back the jewels and retained or 
retook possession of the three villages with which the temple 
is endowed. 

The respondent then brought this suit to recover the jewels and 
the villages with mesne profits. The appellant did not dispute 
the facts alleged by the respondent, but he set wp various 
defences on points of law. Both the Subordinate Judge and the 
High Court decided against him. 

In their Lordships’ opimion the case is a very simple one. 
They think the unbroken usage for a period of 19 years is 
as against the appellant conclusive evidence of a family arrange- 
ment to which the Court is bound to give effect. Twice 
during that period of 19 years the appellant has, in ehis 
proper turn, enjoyed the position of manager for a year. 
The arrangement seems to have been a perfectly pioper 
arrangement conducing to the due and orderly execution of the 
office. It was one which the Court would no doubt have sanc- 
tioned if its authority had been invoked. It was one which, in 
their Lordships’ opinion, the parties interested were competent 


CaErTtt. 
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to make without applying to the Court. If the appellant wishes Pery Counom. 
to set it aside and to have a new scheme settled, he must take 1908. 
proper proceedings. If he has any ground for attacking the DBAM 

; ee ‘RAMANATHAN 
management of the temple or the administration of the property 


CHETTI 
attached to it, the Courts are open. But it is not for him, at his w 
will and pleasure, to disturb an arrangement of which he “Grea; 


has on more than one occasion taken the benefit. It is plain 
that the arrangement was not intended to be merely temporary, Er 
nor can it be regarded as precarious, [t must hold good until — 
altered by the Court or superseded by a new scheme effected 
with the concurrence of all parties interested. 
The argument on behalf of the appellant seems to have been 
founded on a mistaken analogy. The manager of the temple is 
by virtue of-his office the administrator of the property attached 
to it. As regards the property the manager is in the position of 
a trustee. But as regards the service of the temple and the duties 
that appertain to it he is rather in the position of the holder of an 
office or dignity which may have been originally conferred on a 
single individual, but which in course of time has become vested 
by descent in more than one person. In such a case, in order 
to avoid confusion or an unseemly scramble, it is not unusal, 
and it is certainly not improper, for the parties interested to 
arrange among themselves for the due execution of the functions 
belonging to the office in turn or in some settled order and 
sequence. ‘There is no breach of trust in such an arrangement 
por any improper delegation of the duties of a trustee. 
The members of the junior branch are not before the Court. 
Their rights, if they have any, are not effected by this suit. The 
appellant cannot be allowed to put himself forward as their 
champion to disturb an arrangement with which they seem to be 
quite content. 
Their Lordships will humbly advise His Majesty that the 
appeal must be dismissed. The appellant will pay the costs of 
the appeal. 


Solicitors :—Messrs. Sanderson, Adkin, Lee and Eddis, for the 
appellant. 


‘Solicitors :—Mr. Douglas Grant, for the respondent. 
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Privy CouNolb. MANOHAR LAL 
1906. | DETSUB 
een cement 
JADUNATH SINGH AND OTHERS. 
Lorp Mao- Civil Procedure Oode—— Act XIV of 1882), section 462-——Compromise— 
NAGHTEN. minor, suit againsi—Leave of Court should be obtained on petition. 
Sir ANDREW f ee: ; ; , 
KCOBLE. . When a suit against a minor is compromised on his behalf, the attention 
SIR ARTHUR of the Court should be called’ to the fact that a minor was a party to the 
cea compromise, and the order of the Court should be obtained on the 


petition or in some other way which may not leave the question doubtful. 
The fact that the minor was described as a minor and the terms of the 
compromise were before the Court does not fulfil the requirements-of 
section 462, Civil Procedure Code. 


WILLS. a 


a m e 


APPEAL against a judgment of the Court of Judicial Commis- 
sioner of Oudh, modifying a decree of the Subordinate- Judge of 
Fyzabad. 


Suit to cancel a compromise. 


Some villages were mortgaged to the defendant on behalf of 
the plaintiff. The defendant brought a suit for foreclosure 
against the plaintiff, who was a minor and others. The suit 
was compromised and a petition of compromise filed. A decree 
was passed in terms of the compromise. No application, asking 
for leave to compromise, was put in. The plaintiff now brought 
this suit to avoid the compromise on the ground that it was 
invalid. . 


The Courts in India decreed the suit. 
Defendant appealed. 
W. C. Bonnerjee, for the appellant. 

_- L. DeGrugther, for the minor respondent. 


The judgment of their Lorships was delivered by 

Loro Maonacuten.—The Code of Civil Procedure (section 462) 
od that :—“ No next friend or guardian for the suit shall, 
a= ‘without the leave of the Court, enter into any agreement or 
compromise on behalf of a minor with reference to the suit in 
which he acts as next friend or guardian.” It was argued on 
i behalf of the appellant that the exigencies of that provision had 
been complied with in this case, inasmuch as it appeared 
that the minor (the first respondent), who was a party to the 


Lord Maenagh- 
fen. 
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compromises in question, was described in the title of the suit Privy Counort. 
as a minor suing “under the guardianship of his mother,” and 1906. 
the terms of the compromises were, of course, before the Court. uoe 
In the opinion of their Lordships thatis not sufficient. There Manowar Lan 
ought to be evidence that the attention of the Court was directly Tons a 
called to the fact that a minor was a party to the compromise, Sina. 
and it ought to be shown, by an order on petition, orin some Zord Mas 
way not open to doubt, that the leave of the Court was obtained. naghten. 
This was the principal question argued before their Lordships, A 
and on'it the appellant fails. 

The other question had reference to the terms of the decree 
pronounced by the Court of the Judicial Commissioner on the 
minor’s appeal to that Court. It appears to their Lordships that 
- the terms of the decree are far too wide. The decree orders 
that the compromises and decree in the foreclosure suit (which 
were in question in this suit) be set aside “in their entirety” and 
goes on to declare that the result would be that those suits 
would “ have to be decided afresh.” Their lordships think (and 
indeed the learned counsel on both sides agree) that it will be 
quite sufficient if there is a declaration that the compromises 
and decrees are not binding upon the minor, and that he is 
remitted to his original rights. 
_ Their Lordships will therefore humbly advise his Majesty that 
the decree in the minor’s appeal to the Court of the Judicial 
Commissioner should be varied in this respect, but otherwise 
affirmed, and that the decree in the present appellant’s appeal 
to the Court should be affirmed. Withregard to the costs of the 
_- appeal, their Lordships think that the appellant must bear them. 


Solicitors :—Messrs. T. L. Wilson & Co., for the appellant. 
Solicitors :—Messrs, Watkins and Lampriere, for the respon- 
dent. . | 
Appeal dismissed. 
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SHAIKH HUB ALL 
versus 
WAZIR-UN-NISA AND ANOTHER. 


Mahomedan Law—inheritance—exclusion—ghair kuf wife—Wajib-ul-arz, 
. entry in—tnsu ficient—mortgagee by conditional a di with- 
out foreclosure—sutt in ejectment. 

Where a mortgagee by conditional sale took possession of the mortgaged 
property, on the death of the mortgagor, without foreclosure proceedings, 
held that the heirs of the mortgagor were entitled to sue him in eject- 
ment as & trespasser. 

Where a Wayjib-ul-are beginning ‘By Aorsambnt® provided that a 
Mahomedan ‘wife belonging to a ghair kuf will not be entitled to inherit 

_but will only be entitled to maintenance, but there was no instance of such 
exclusion, held that the entry in the Wajib-ul-ars was insufficient to 
establish the custom of exclusion. 


APPEAL against @ judgment of the Court of the Judicial Com- 


missioner of Oudh, reversing a decree of the District Judge of 


Fyzabad. 
Suit for possession. 


The District Judge dismissed the suit. The Judicial Com- 
missioner reversed the decree. 


Defendant appealed. 

The material facts appear from the judgment. 
Herbert Cowell, for the appellant. 

L. DeGruyther, for the respondent. 


The judgment of their Lordships was delivered by . 

Sır Artaur Witson.— The suit out of which this appeal arises 
was instituted on the 13th August, 1890. The plaintiffs were 
Sughra Bibi and Wazir-un-nisa (claiming to be daughter and 
widow, and as such co-heiresses, of one Raza Ali, deceased) and 
Inayat-ul-lah, an assignee from the ladies of a share of their 
inheritance. The defendants were Kazim Hussain Khan afd 
the present Appellant, Hub Al, whose connection with the 
matters in dispute will be explained later. 

The case presented on behalf of the plaintiffs was that about 
1856 or 1857, Raza Ali, whose home was then at Seota, was 
lawfully married to Wazir-un-nisa and resided with her there for 
some time, and that Sughra Bibi was the legitimate daughter of 
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that marriage; that, subsequently, Raza Ali migrated to Tanda Paivy Counot. 


whither he was shortly followed by his wife and daughter, who 
lived with him there until his death which took place on the 
2nd January, 1881; and that they as such widow and daughter, 
were his lawful heirs according to Muhammadan law. It 
was furthur alleged that Raza Ali, at the time of his death, 
was the owner of an 8 annas share in the villages Hasanpur, 
Tanda and Asauna, and that, on lith May, 1871, he had 
mortgaged that property by deed of conditional sale to Raja 
Tajammul Husain Khan for a period of 30 years without posses- 

sion, to secure a principal sum of Rs. 2,000, without interest. 
- It was then said that on the 4th January, 1881, ipmediately after 
the death of Raza Ali, the defendant, Kazim Husain Khan, the 


representative of the original mortgagee without any foreclosure: 


or other legal proceedings, procured mutation of names for 
the mortgaged property in his own favour, and shortly after- 
wards entered into possession, and that the other defendant had 
obtained a decree in a pre-emption suit against Kazim Husain 
Khan to which the plaintifis were no parties, and acquired 
possession of the property. On the basis of the case thus 
indicated the plaintiff asked for a decree for possession of the 
property and mesne profits. 

In answer to this case the defendant Hub Ali, now appellant, 
denied that Wazir-un-nisa was the wife, or Sughra Bibi, the 
daughter of Raza Ali. He alleged secondly, that, if there had 
been a marriage, both wife and daughter were excluded from in- 
heritance under the terms of the wajzb-ul-arz, on the ground that 
the wife was a ghair kuf woman. It was set up, thirdly, that by 
the terms of the alleged mortgage, the property vested absolutely 
in the mortgagee on the death of Raza Ali, and that the mort- 
gagee, and after his death his representative was entitled to 
take possession without any legal proceedings. It was said, lastly, 
that the plaintiffs ought, upon their own view of the case, to have 
sued for redemption and could not sue for possession. These 
wore the four questions discussed before the Court in India and 
again argued on the appeal before their Lordships. 

The District J udge dismissed the suit. He held that the 
marriage of Wazir-un-nisa was not proved. He held further that, 
if a marriage did take place, the wife was ghair kuf within the 
meaning of wajib-ul-arz, and that therefore mother and daughter 
were excluded from inheritance. On the other hand he thought 
that the document called a mortgage by conditional sale was 
really so, that the mortgagee or his representative had no 
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Privy Couxoi. right except to have recourse to foreclosure proceedings, and that 


1908. in taking possession as he did, he was a trespasser, against whom 

a a suit for possession might properly lie. 
soa In the Court of the Judicial Commissioner, it was held that 
r Wazir-un-nisa was the lawfully married wife of Raza Ali and 


WAZIR-UN-NISA. Sughra Bibi their legitimate daughter; that the alleged custom 
Sir Arthur based upon the wajib-ul-arz to exclude a ghair kuf wife and her 
Wilson. daughter was not proved, and that if it were proved, Wazir-un-nisa 
m was not a wife of that class. It was further held, in concurrence 
with the First Court that the document of the Lith May, 1871, was 

a mortgage by conditional sale, and that the entry by the represen- 

tative of the mortgagee was a mere trespass; and accordingly a 

decree was given to the plaintiff for possession and mesne profite. 

Their Lordships agree with the conclusions arrived at by the 
Court of the Judicial Commissioner on all points. 

As to the fact of the marriage it was spoken to by the Qazi 
who says he performed the ceremony, aud by four other witnesses 
who profess to have been present. Those witnesses were 
disbelieved by the First Court, for reasons which are not very 
convincing; reasons which are quite sufficient to demand an 
examination of the evidence in support of the marriage as 
a whole and with care, but not suilicient to justifiy the sum- 
mary rejection of the testimony of the witnesses in question. 
The next branch of the evidence in support of the marriage 
relates to the position and treatment of the alleged wife and of 
her daughter. With regard to this it seems clear that from 
the time of the alleged marriage Wazir-un-nisa lived with 
Raza Ali as his wife down to his death. She and her daughter 
lived in the inner apartment of the bouse, whereas a mistress 
who was kept by Raza Al, lived at the same time in the outer 
apartments. As tothe amount of social intercourse between 
the two ladies and others more or less connected with Raza 
Ali’s family, the evidence is loose, as is usual in such cases. 
The daughter, Sughra Bibi, whose parentage is not disputed 
was married by her father, with considerable ceremony and ` 
publicity, to a man of respectable family. Upon the death 
of Raza Ali, the Patwari in his oficial report, declared that 
Wazir-un-nisa, his wife, and Sughya, his daughter, were his heirs. 
The present appellant himself, in his evidence on a former 
occasion, describes Wazir-wn-nisa as the wife of Raza Ali, 

From all this their Lordships think the proper inference is, 
that the marriage did take place; and it follows that the widow 
and daughter were heirs of Raza Al, under the Muham- 
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madan Law, unless there was something special to exclude Privy Counor, 
them, l l 1906. 

The special circumstance relied upon as excluding them from Sees ate 
the inheritance was that Wazir-un-nisa (it was said) was a ghair Ani 
kuf wife, and she and her daughter were excluded by custom. v. 
Apart from the wajib-ul-are it appears to their Lordships that there nae üi 
is absolutely no evidence of any custom on the subject. Thereis Sir Arthur 
simply a series of statements by witnesses as to what is usual Wilson. 
and what they consider becoming, with reference to intermarriages 
between different groups of Muhammadan families, but there is 
no instance, produced of anybody having been excluded from 
inheritance in consequence of a marriage not in accordance 
with the witnesses’ views of propriety. The District Judge based 
his finding upon a statement in the wajib-ul-arz of the village of 
Hasanpur Tanda, That document, under the heading “ Transfer 
of Property and Right of Inheritance,” says :— 

A married wife belonging to a (ghair kuf) different caste and 
an unmarried wife, or their descendants will, provided they bear 
good conduct, he entitled to maintenance according to their 
status, and they will not be entitled to any share whether the 
property be partitioned or unpartitioned.” 


That document bears the signatures, amongst others, of Raza 
Ali and the present appellant ; and the fact that Raza Ali signed 
it makes it admissible, for what it is worth against those who 
are claiming as his heirs. But the Judicial Commissioner has 
pointed out that the document commences with words meaning 
“ by agreement,” so that it does not purport to be a record of 
immemorial custom. The learned counsel for the first respon- 
dent drew attention to the fact that, though the parties were 
all Muhammadans, the rules of inheritance laid down are really 
based, not upon Muhammadan, bnt on Hindu law. In the 
absence of other evidence in support of the alleged custom their 
Lordships are of opinion that the entry in the wajib-ul-arz is 
insufficient to establish it. They further agree with the Judicial 
Commissioner that, supposing such a custom to be established, 
thé case of Wazir-un-nisa has not been shown to fall within it. 
Raza Ali was by family a Syed, Wazir-un-nisa was by family a 
Sheikh, and the social position of her father is stated to have 
been good. If any conclusion can be drawn from the vague 
and conflicting statement of the witnesses, it appears to their 
Lordships to be that such a marriage would not fall within 
the ban implied by the term “ghair kuf.” 
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The nature of the mortgage transaction and its legal effect 
have next to be considered. On the 28th September, 1866, Raza 
Ali executed a deed of mortgage in favow of Tajammul for 
Rs. 2,000 repayable in five years, hypothecating the two villages 
in question as security, and providing in paragraph 3 that “if I 
die within the fixed period without paying the said loan, then 
after me the whole of my zamindari which has been hypothioated, 
shall be considered as a complete sale to Tajammul, ..........6.-0666 
in lieu of debt.” The same paragraph describes the deed as a 
“mortgage deed by conditional sale.” 

On the 11th May, 1871, the mortgagor executed a second deed 
in favour of the mortgagee. This deed recited the former mort- 
gage. It recited that the time for payment had nearly expired, 
and the mortgagor could not pay off the debt, and that at his 
request the mortgagee had extended anew the period for pay- 
ment to 30 years from the next year, upon terms which are stated. 
First, the mortgagor pledged himself for payment at the pres- 
erlbed time. Thirdly, it was agreed that if the mortgagor should 
die within the fixed period, then “after me the whole share of 
zamindari ...... Cree ee hypothecated as above, shall be 
considered as a complete sale” to Tajammul. The fourth condi- 
tion provided that when the creditor became entitled to and 
possessed of the property, he should be hound to make provision 
for the maintenance of certain male members of the family to 
which the mortgagor belonged. 

At the time when the mortgage of the 11th May, 1871, was 
entered into, and also at the time when the representative of the 
mortgagee took possession of the property, after the death of 
Raza Ali, the law governing the matter was Bengal Regulation 
XVI of 1806. The Transfer of Property Act had not passed. 
Their Lordships think it clear, as did both the Courts in India, 
that the mortgage of 1871 was in substance, what it describes 
itself as being, a mortgage by way of conditional sale. For the 
appellant it was suggested that the document might be read 
as containing two separate and distinct transactions ; first, a mort- 
gage by mere hypothecation, which was not a anditan sale, 
and, secondly, conditional sale which was not a mortgage. This, 
in their Lordships’ opinion would be to apply an artificial and 
illegitimate method of construction to a document which can be 
naturally, and without difficulty construed and applied as a 
whole. Such being the nature of the transaction, the rights of 
the parties under the regulation admit of no doubt. The mort- 
gagee or his representative had the right to take legal proceed- 
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ings with a view to foreclosure; and that foreclosure he could 
have obtained, if, after the proper steps had been taken, the 
representative of the mortgagor had failed to redeem within 
the time limited for that purpose by the terms of the regulation. 
But there was no right to tako possession of the property without 
the proceedings prescribed by law. In entering as he did, there- 
fore the representative of the mortgagee was a mere trespasser, 
and the heirs of the mortgagor are entitled to sue him in eject- 
ment as such. . l 

Their Lordships will humbly advise His Majesty that tbis 
appeal should be dismissed. 


The appellant will pay the costs. 


Solicitors :—Messrs: Burrow, Rogers, and Neville, for the appel- 
lant. l l 


Solicitors :— Messrs. Watkins and Lampriere, for the respondent. 
Appeal dismissed. 


CHHAJJU GIR AND ANOTHER 
- versus 
DIWAN.* 


Hindu Lato—tnheritance—Goshain—Girhast— posthumous chela— appointment 
by wifs— community consenting—effect of. 


A chela of a Goshain after he has served the Joti for a year may be 
made a Sat-shishya(virtuous approved pupil), if the Joti thinks him worthy 
of the honor, that there is a period of servitude for 12 months necessary 
before the aspirant pupil can be made an Sat-ahishya, or partake of its 
privileges, and the pupil who has not become a Sat-shishya can never 
inherit. Govind Das v. Ram Saha Ful. Rep., Vol. I, p. 217, referred to. 
A person who has had no association with his spiritual guide (in this case 
a Gtrhast Goshatn) cannot be his chela and therefore a posthumous ‘chela 
is a contradiction in terms. The sons of a Goshain cannot be excluded 
from inheriting his property. by any chela who may be appointed by his 
widow after his death. 

Clearest evidence of the antiquity of a custom, whereby the sons of the 
owner of the property are deprived of their right by the appointment of a 
posthumous chela is required before legal recognition could be given to 
it. Ram Lakshmi v. Sivanatha, 14 M. I. A., 71, referred to. 


Firsr APPEAL against the decree of Babu Madho Das, Subordi- 
nate Judge of Saharanpur. 


Suit for possession of property and for recovery of damages. 
*F, A, No. 5 of 1904, 
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The material facts and arguments appear from the judgment. 
The Subordinate Judge decreed the suit. 

Defendants appealed. 

Sundar Lal (with him Lalit Mohan Banerji, for the appellants. 


J. N. Chaudri (with him W. K. Porter and Motilal Nehru), for 
the respondent. 


The judgment of the Court was delivered by 

Stantey, C. J.—The litigation which has given rise to this 
appeal concerns the property which belonged to three brothers, 
namely, Dalpat Gir, Ganpat Gir and Dhanpat Gir, the sons of 
one Ram Gir. Dhanpat Gir died about the year 1895, leaving 
his brothers him surviving. Dalpat Gir died in the month of 
January 1902, leaving a widow, Musammat Baldevi. On the 
26th of May, 1902, Ganpat Gir died, leaving the defendant 
Musammat Ram Rakkhi, who is said to have been a mistress 
and a son by her, namely, the defendant Chhajju Gir. The 
parties belong to the Goshain community, and the plaintiffs case 
is that the property of a member of that community devolves 
upon his chela or disciple; and that according to custom the 
widow of a deceased Goshain in case her hushand has no disciple 
at the time of his death, may nominate a disciple with the authority 
of the members of the community and that the disciple so nomi- 
nated succeeds to the property of her hushand ; that the plaintiff 
was nominated by Musammat Balderi with the consent of the 
community and so became what we may term a posthumous 
pupil of Dalpat Gir, and as such, entitled to his property. It is 
not stated in the plaint- how the disputed property was acquired. 
It is merely alleged that it was first owned by Mahant Ram Gir 
and on his death devolved upon Dalpat Gir, Ganpat Gir and 
Dhanpat Gir. Tt has been found by the Court below that the 
property is not endowed property and that Dalpat Gir, Ganpat 
Gir and Dhanpat Gir held their shares of it separately. These 
findings are not challenged. The defendant-appellant in his 
grounds of appeal impeached the finding that the property was 
not endowed property but this ground was abandoned before ts. 

The custom upon which the plaintiff relies is-thus stated in the 
plaint. It is first alleged that Dalpat Gir at the time of his death 
authorised his widow to make a disciple in his name and then 
it is alleged that “There has been a practice and custom in the 
Goshain community that on the death of a person the members 
of the community cause a disciple to be made in the name of the 
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deceased and make him occupy his place. Accordingly, Musam- 
mat Baldevi, in accordance with the permission of Dalpat Gir 
and also the practice in the Goshain community, assembled the 
members of the community, made the plaintiff a disciple in 
the name of Dalpat Gur deceased, at her house on the 6th of June, 
1902, and performed all the necessary rights.” It is further 
alleged in the plamt that “it is also necessary for a newly 
made disciple wishing to be the representative and successor 
of a deceased person that he should be duly declared representa- 
tive and successor by the members of the community after a 
feast has been given. Accordingly, after a feast had been given 
on the 12th October, 1902, the members of the community 
declared the plaintiff a Mahant to take the place and be the 
representative of Dalpat Gir, deceased, and therefore the plaintiff 
is the lawful owner of his (Dalpat Gix’s) estate.’ We may here 
state that Dalpat Gir and Ganpat Gir succeeded to the share of 
the estate of Dhanpat Gur upon his death. ‘There is no dispute 
as to this. The plaintiff claims to be entitled not merely to the 
share of Dalpat Gir but also to the share of Ganpat Gir, but we 
are at a loss to understand how he can establish any right to 
this share. 

The defendant, Chhajju Gir and his mother, denied the exis- 
tence of the custom, Chhajju Gir claims to be entitled to the 
property of Ganpat Gir as his disciple and he also claims to be 
entitled to it under the will of Ganpat Gir, dated the 20th of 
February, 1902. But before us he did not so much rest his case 
on the merits of his own title as on the weakness of the plaintiff- 
respondent’s case. 

The parties belong to the order of Sannyasis known as Giris. 
That order with other was, we are told by Mr. Ghose in his 
work on Hindu Law, founded by the great Hindu Philosopher 
Sankara in the eighth century A. D. .Originally the members 
of this order were supposed to renounce the world and were 
strictly ascetic. ‘The wealth of the ascetic consisted of his stick, 
his begging bowl and the like, and was invaluable to his dis- 
ciples. As Gautama ordained “an ascetic shall have no hoard.” 
In the course of time these bodies acquired wealth and so far 
from practising habits of stern austerity, took to habits of luxury 
and worldliness. A section of them married and became girhasts 
(house-holdevs) while the remainder observed celibacy and are 
known as Nzhangs. Ram Gir was a girhast (or house-holder) 
and his sons likewise. They had not therefore absolutely 
renounced the world and were not ascetic in the strict sense 
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of the word. This must be borne in mind in dealing with the 
questions which we have to determine. 


The special rules as to the devolution of the property of an 
ascetic, laid down in the Yajnavalkya (ii, 137), Mitakshara ii, 8) 
Daya Bhaga (xi, 6, ss. 35 and 36), namely, * the heirs of a hermit, 
of an ascetic, and of a professed student, are in their order the 
preceptor, the virtuous pupil and spiritual brother and associate 
in holiness,” cannot be strictly applied in this case. Mr. Mayne 
says that a case coming under these special rules seldom occurs, 
that “when a hermit has any property which is not of secular 
origin, he generally holds it as the head of some math or religious 
endownient and succession to such property is regulated by the 
special custom of the foundation.” He then observes “ No one 
can come under the above heads for the purpose of introducing 
a new rule of inheritance, unless he has absolutely retired from 
all earthly interests, and, in fact, become dead to the world. In 
such a case all property then vested in him passes to his legal 
heirs, who succeed to it at once. If lus retirement is of a lesg 
complete character, the mere fact that he has assumed a religious 
title, and has even entered into a monastery, will not divest him 
of his property, or prevent his secular heirs from succeeding 
to any secular property which may have remained in his pos- 
session ”. (See VI edition, p. 778). Mr. Ghose in the second 
edition of his valuable work at page 781 says as to this question.” 
The property mentioned in Yajnavalkya as the Mitakshara and 
the Apararka say is the wealth of the hermit, invaluable to his 
disciples, 7. e., his stick, his begging bowl and the like. Lands 
aud money, the Sannyasi cannot hold in his own right. But 
by the law of the land he is allowed to bold property in the 
same way as secular persons, and in such cases his secular heirs 
ought to take his property. In his comment upon a decision of 
a Bench of the Calcutta High Court in the case of the Collector 
of Dacca v. Jagat Chander Goswami), holding that the perceptor 
of a deceased Bairagi was entitled to Letters of Administration 
of his estate, he observes at page 788 “with all respect to the 
learned Judges it should be observed that according to Hindu 
Law the ordinary rule of succession should apply to the cases of 
that strange individual the married ascetic. Indeed according 
to ancient law ascetics who have resumed worldly ways are 
slaves of the king and their property in strictness belongs to- 
him.” 

(1) [1901] L L. R., 28 Cal, 608. 
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Tt was contended in this suit on behalf of the appellant that 
a chela or disciple does not inherit the personal property of a 
girhast (or house-holder\ Goshain, and further that the plaintiff- 
respondent is not a disciple of Dalpat Gir. The learned Subor- 
dinate Judge held that though Ganpat Gir, Dalpat Gir and 
Dhanpat Gir held their shares separately and there was nothing 
to show that the property was endowed property, yet the sect 
of the Goshains to which they belonged is a semi-religious 
one, and that “the same is the nature of their properties” 
that is we take it that the property in dispute though not 
endowed property is semi-religious property whatever this 
means. He also held that the evidence adduced on behalf 


-of the plaintiff established a custom among Goshains whereby 


a chela “ig shaved in the name of .a deceased Mahant at the 
instance of his wife by. the Panches (elders), and if such 
chela performs the ceremony of Bhandara and is installed on the 
gaddi of the deceased by the elders, he becomes the representative 
of the deceased with respect to his property.” He further found 
that the plaintiff-respondent was duly installed on the gaddi of 
Dalpat Gir by the elders of the sect in accordance with custom, 
and performed the ceremony of Bhandara, and is therefore the 
legal representative of Dalpat Gir. No distinction, it will be 
noticed, is here drawn between a Goshain who is a Nzhang or who 
is possessed of a math and Goshain who is a house-holder and 
owns no endowed property. 

There are two qnestions then for our determination. The 
first, whether or not the plaintiff-respondent can be regarded 
as in any sense a chela or disciple of Dalpat Gir; and the second, 
whether or not a binding custom has been established whereby 
the personal property of a deceased girhast or (house-holder) 
Goshain passes to his chela and not to his secular heirs. 

First then Jet us see what a chela or disciple according to 


Hindu notions is. In the case of Govind Das v. Ram Sahar 


Jamadar, to be found reported in the Viavastha Darpana by 
Shama Churn Sarkar, Vol, I. p. 299C), the plaintiff alleged that 
he was the chela or disciple and legal representative in estate 
aceording to the laws and usage of Hindus, of one Makhan Das, 
deceased, a Hindu Bairagi (or religious devotee), and claimed to 
be entitled to sue as such for recovery of the property of the 
deceased. A defence was filed to the effect that a chela of a Hindu 
Bairagi does not as such succeed to the property of such a Batragi 
in the event of intestacy. On behalf of the defendant it was 
(1) Falton’s Reports, Vol. I, p. 217, 
28 
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contended that the three religious orders into which the twice 
born classes may enter are those of the Vanaprastha hermit), 
the Sannyasi or Joti, (the ascetic) and the Brahmachari (religious 
student) and reference was made to the passage of the Yajnavalkya 
which lays down that the wealth of a Vanaprastha is inherited 
by his Dharma bhratreka-tirthana or holy brother of the same 
hermitage, that of a Joti by his Satshishya (virtuous approved 
pupil), and that of a Brahmachari by his Acharjya (spiritual 
guide). It was contended that assuming the Bairagi to bea 
sufficient description of the Joti of Yajnavalkya his goods 
are not inherited by his chela or pupil in that capacity but 
by his Sat-shishya (virtuous approved pupil). Then it was 
pointed out that a chela after he has served the Joti for a year 
may be made a Sat-shishya if the Joti thinks him worthy of the 
honour, that there is a period of servitude for 12 months necessary 
before the aspirant pupil can become a Sat-shishya or partake 
of its privileges, and that the pupil who has not become a 
Sat-shishya can never inherit it. It was held that the plaintiff 
failed to show his right to sue. An extract from a letter which 
the Editor of the Reports had received from Babu Prosonno 


' Coomar Thakur stated to be a gentleman of well-known learning 


and repute at the time, is appended to the Report from which it 
appears that no chela of a deceased ascetic can inherit his 
property unless he can prove himself to be a siso (that is, we 
understand a Sat-shishya). The extract is as follows :—“ My 
conclusion, therefore, is that a chela or servant may, if qualified, 
be admitted as siso, but the mere denomination of chela does 
not necessarily imply the meaning of siso. The Hindu Law 
recognises the right of inheritance of the latter and consequently 
no. chela of a deceased ascetic can inherit his property unless 
the former can prove himself his siso too. This is a known 
distinction ‘which Iam allowed to draw between two phrases 
and their respective applicability from the concurrent authority 
of the Shashtras and the usages and customs of the country”. We 
further find appended to the report an extract from the work 
called Tuntur Shar by Krishna Nanda, which describes the 
respective qualities which should form the character of a spirithal 
guide and his religious pupil, and later on the following passage 
appears :—“ A year’s residence and association with each other 
is required to form the "connection of the spiritual guide and the 
pupil. Itis also enjoined in the Sar-Sungraho that a good 
spiritual guide should put his dependent pupil to a year’s 
probation, A knowledge of the mysterions and excellent Shastras 
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should not be-imparted to every one without distinction, it should 
be imparted to a well-behaved pupil after a year’s residence 
with him.” We refer to this case merely for the purpose of 
showing what are the qualifications of a chela. In the case of 
Khuggender Narain Chowdhry v. Sharupgwr Oghorenath,(') 
. the principle of succession upon which one member of an order 
of ascetics succeeds to another was laid down as being based 
entirely upon fellowship and personal association with the 
ascetic, and it was said that a stranger, though of the same order 
`” of ascetics is excluded. It thus appears that a person who has 
had no association with a spiritual guide cannot except by a 
fiction be his chela. A posthumous chela is a contradiction in 
terms. 

The authority upon which Mr. Chowdhry on behalf of the 
respondent has strongly relied for the proposition that a posthu- 
mous disciple may be appointed to a deceased ascetic is to be 
found in West aud Bibler’s Hindu Law, Vol. I, p. 565. There 
in answer to-the questiou whether a Goshain either of the sect 
Puri Girt or Bharathi acquired a Vatan like that of a Patil or 
- Kulkarni, can it descend to his or his wife’s disciple, the reply 
is “ Among the Goshains of the above mentioned sects, a disciple 
is as good an heir as ason among other people. If a disciple 
was not nominated by the male Goshain, his wife may nominate 
one to succeed to her estate in the same manner as a widow 
among other classes is allowed to adopta son. No objection 
seems to exist to such a proceeding”. ‘I'he learned Pandits give 
as the authority for this answer the Vyavahara Mayukbapara, 
142, 1-4. A reference to this work will show that it does not bear 
out the alleged practice. The paragraph referred to contains 
the extract from Yajnavalkya, already quoted stating the rule 
prevailing as regards the estates of ascetics, namely, ‘the heirs 
of a hermit, of an ascetic, and of a student, are in their order 
the preceptor, the virtuous pupil and the spiritual brother and 
associate in holiness’. Moreover, the answer would seem to 
pre-suppose that the deceased Gosain for whom his wife may 
nominate a chela to succeed him had disciples, and that it was 
one of these disciples whom sue might nominate as his successor. 
It does not, at least not clearly, support the suggestion that if a 
Goshain had no disciple during his life-time his wife could elect 
one after his death. | 

Let us see now on what evidence the novel custom which has 
been set up in this case is sought to be supported. dlahant 

(1) [1878] L L. R., 4 Oal, 543, 
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Jhandu Nath, who is a sannyast, purported to give an account of 
the nomination and election of the plaintiff as a Mahant after 


- the death of Dalpat Gir though he did not attend the meeting at 


which he was elected. He was asked whether any woman had 
ever made a disciple in the way in which the plaintiff Diwan 
Gir was made a disciple of Dalpat Gir, and his answer was in 
the first instance in the negative, and then he stated that Ram 
Saran Girs wife made Ramratan Gir a disciple after the death 
of her husband or that she caused the members of her brother- 
hood to make him a disciple. -In answer to the further question 
whether Ram Gir was the holder of a math his reply was that he 
could not be called the holder of a maiz inasmuch as Mahants 
who are giralists, are not holders of a math. He also stated that 
at the time of his death, Ram Gu was not a Nihang Mahant and 
that when a Mahant is not Nihang, his sons become his heirs ; 
and he followed this up by saying that when a Mahant is not a 
Nihang, that is, is a house-holder or girahst, his wife becomes 
his heir on his death. ‘The evidence of this witness: does not to 
any appreciable extent support the alleged custom. In answer 
to a question by the Court he stated that “if a girahst Mahant 
should not give permission to his wife as to the making ofa 
disciple, his wife can on lis death make a disciple in his name 
even without such permission, After the death of a house-holder 
Mahant his widow bas the same power with regard to the 
making of a disciple as he himself. As regards this power of 
making a disciple there is no difference between a Mahant and 
his widow”. What authority the witness had for this statement 
we are not informed. He is a comparatively young man being 
only 34 years of age and is not shown to have any special 
knowledge of the rules of the Gos/avn community. 

Another witness, Gajraj Bharti, also a Goshain, deposed that 
Diwan Gir was made a disciple of Dalpat Gir 4 or 5 months 
after the death of Dalpat Gir. The Panch, he said, were called 
by Musammat Baldevi to her house when she told them that 
she wished to have Diwan Gir made a disciple in the name 
of her husband and that the Panch agreed to carry out her 
wish and thereupou the necessary ceremony of installation was 
performed. He mentioned + or 0 cases in which in recent 
years disciples of deceased Goshains had been nominated by 
their wives. A Panchayatnama was drawn up and signed by 
this and other wituesses testifying to the election and installation 
of Diwan Gir as the disciple of Mahant Dalpat Gu. We shall refer 
to this document more particularly later on. It was produced 
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by this witness.. Cross-examined as to it the witness used these 
significant words :-—“ People said females have caused disciples 
to he made, but it is invalid. They tried to find out a precedent. 
I also did the same”. It appears, therefore, that the partisans of 
the plaintiff found it necessary to search for a precedent for such 
an appointment as chela as that of the plaintiff. This witness is 
the brother of Kashi Bharthi whose wife and Mussammat Baldevi 
are sisters. Of the instances which he gave of the making of 
disciples by the widow of a deceased Goshain, two were disciples 
of Kashi Nath who were made disciples by his wife. We may 
point out that the election of the plaintiff Diwan as a disciple of 
Dalpat Gir led to disturbances which resulted im the bringing 
of criminal proceedings by Chhajju Gir against this witness and 
others. 

The next witness to whom we would refer is Ghanshiam Puri, 
also a Goshain, resident at Hardwar. In answer to the question 
“should any one die leaving a widow among your community, 
what will be her right as to the making of a disciple.” It will 
be noted that the question was not directed to the case of a 
girahst Goshain but to the Goshain community generally. His 
reply was “A disciple is made. He is made in this way. The 


-members of the brotherhood are invited. When they come to 


the place they ask the woman “ Why have you invited us.” The 
woman says “make a disciple in the name of my husband.” The 
members order a man, a Mahant, “you should make a disciple, 
cut the tuft of his hairs.” ‘‘Disciples made in this way are to be 
found in my community.” Then he mentioned the names of 5 
persons who were made disciples in this way and stated that they 
had got the properties of their spiritual guides. He further stated 
that sons of a Goshain have no right to lus property without their 
having been made disciples, and that if a Goshain left a wife and 


ason who had not been made a disciple, his property devolved 


upon the wife and not upon the son. He was asked his means 
of knowledge of this rule and stated that he heard it from his 
father and spiritual guide. lt was further elicited from this 
witness that there are about 17 or 18 families of Goshains at 
Hardwar and that all of them are girahsts. He further deposes 
that a wife can make a disciple, without obtaining permission 


‘from her husband to do so, and that the children of a kept woman 


have the same right as those of a wedded wife. 

Puran Gir and Sheoraj Gir gave evidence to the same effect, 
Sheoraj Gir admitted that his knowledge on the subject was 
derived from his having seen the initiation as disciples of Ratan 
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Gir, Khushal Bharti and Bhajjan Gir, and also from hearing of 
it from the Goshains. Heisa man of 34 years of age and is 
one of the parties against whom the complaint was lodged in 
the Criminal Court by Chhajju Gir in connection with the initia- 
tion of the plaintiff Diwan Gir. 

Ganesh Gir, another witness, also testified to the alleged cus- 
tom and to the initiation of the plaintiff Diwan Gir. He stated 
that Bishnu of his village Rahmatpur had two disciples, initiated 
on the death of her husband. He deposed, however, that these 
disciples had left the village and that the property which belonged 
to the deceased Goshain had been sold by auction. 

Hoshiar Gir, a resident of Daulatpur and a Goshain, deposed 
that he was initiated asa disciple of Harnand Gur by Harnand 
Gir’s wife 7 or 8 years previously to the village of ‘Daulatpur. 
In cross examination it was elicited that Harnand Gir had no son 
and that the witness and Ganpat Gir were his nephews and that 
both the witness and Ganpat Gir inherited the property of 
Harnand Cir. Further he deposed that there was a will in his 
favour It was not therefore out of the usual course that he and 
his brother should inherit the property of Harnand Gir. 

Several other witnesses were examined but their evidence does 
not put the case further. It simply shows that there have been 
in the last 20 years several instances in which the widows of 
deceased Goshains nominated disciples, and that the disciples so 
nominated were recognised as the disciples of their deceased 
husbands. What the property was which they inherited or how 


it was acquired or whether it was endowed property or not the 


evidence does not show. 

It is a significant fact that on the initiation uf the plaintiff, 
which as we have said was followed by disturbances leading to 
criminal proceedings, a panohagatnama was executed to testify 
to the election of the plaintiff as a disciple of Dalpat Gir. This 
document we find was signed by all the witnesses, without 
exception, who have supported the plaintiff's case as regards the 
alleged custom. It is dated the 12th of October, 1902, and 
recites the death of Dalpat Gir on the 16th of January, 1902, 


‘without leaving any disciple, and that the alleged practice among 


the Goshain community of Hardwar and the neighbourhood that 
on the death of a Mahant some person approved of by the com-: 
munity and the widow of the deceased should be nominated as 
a disciple. ‘Then’follows a declaration that on the 6th of June, 
1902, the members of the Goshain community assembled at the 
house of Mahant Dalpat Gir with the consent of his widow, 
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Musammat Baldevi, made the plaintiff Diwan Gir who is stated 
to be a relation of Dalpat Gir and whom Dalpat Gir intended to 
make his disciple in his lifetime a disciple in the name of 
Mahant Dalpat Gir. The document certifies that the real and 
actual disciple of Dalpat Gir is Diwan Gir, nominated and 
appointed lawfully according to law and the custom of the 
Goshain community, all the ceremonies essential and requisite 
for this appointment having been fully observed. 

Now if the alleged custom was a recognised custom, it is not 
apparent what the necessity was for the preparation and signing 
of this document. Indeed it rather suggests that the parties to 
it had misgivings as to the propriety of their action in interfering 
with the devolution of the property of Dalpat Gir. The search 
for precedent is also suggestive. The object of making the 
plaintiff a disciple of Dalpat Gir was manifestly for the purpose 
of securing for him the property of Dalpat Gir. 

Not a single document has been given in evidence in support 
of the alleged custom and the cases in which chelas have been 
appointed by the widows of deceased house-holder Goshains are 
of recent date.- It would seem that the small community of 
girhast Goshains at Hardwar are bent upon introducing a new 
usage as to the devoultion of the property of the members of 
their community. What the necessity for a girahst Goshain to 
have a chela is, isnot apparent. Sush a Goshain has not cast off 


the world and become an ascetic. On the contrary he is immersed 


in worldly affairs and has his family to look after. His time is 
not occupied in the study of the Shastras or in imparting a 
knowledge of the Shastras to pupils. It does not seem reasonable 
that the sons of such a Goshain under such circumstances should 
be excluded from inheriting his property by any chela who may 
be appointed by his widow. 

As we pointed out, ‘tthe defendants-appellants did not rest 
their case in the Court below or before us so much upon 
the strength of their own title as upon the weakness of the 
plaintifs case. This they were entitled to do. They did, 
however, adduce some evidence to prove that amongst girahet 
Goahain no one is placed upon the gaddi as in the case of 
Nihangs. An important matter is that Ram Gir made a will 
(No. 2210. of the record), dated the 29th of November, 1879, 
which is witnessed by a number of members of his commu- 
nity and in it left his property to his three sons in equal shares 
and no question was raised as to his power to do so. Moreover, 
we find that his three sons partitioned his property between 
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them. This partition was carried out by a deed, dated the 6th 
of June, 1892, and as has already been pointed out, the three sons 
thereafter held their shares separately. In that deed it is recited 
that the properties were owned and possessed by the executants 
as ancestral joint property left by Mahant Ram Gir, their deceased 
Quru and father. A provision in that deed to the effect that the 
executants should not have power to transfer their shares to a 
stranger was relied on by the learned advocate for the plaintif- 
respondent as showing that the property was not regarded as 
being subject to the ordinary rules governing secular property, 
but we do not see that this helps his case to any appreciable 
extent. Ganpat Gir disposed of his share by a will, dated the 
20th of February, 1902, in favour of a place of worship inside 
his house called Mahadeojio and also in favour of the defendants- 
appellants, Chhajju Gir and Musammat Ram Rakkhi. 

Upon the whole we are unable to say that the custom set up 
by the plaintiff-respondent was proved by such clear and un- 
ambiguous evidence as is requisite for the establishment of a 
custom of usage modifying the ordinary law of succession. A 
custom, whereby the sons of the owner of the property may be 


deprived of their right to that property by the appointment after 


the death of their father of a chela to him by his widow or by the 
community to which they belong, is a startling one. This is the 
custom which the plaintiff-respondent seta up. We should require _ 
the clearest evidence of the antiquity of such a enstom hefore 

we could give legal recognition to it. No evidence in proof 
of the antiquity of the custom has heen piven. We merely have 
a few instances of its adoption extending over a period of about 
20 years. We may quote with advantage the language of their 
Lordships of the Privy Council in the case of Ram Laksmi Ammal 
v. Sivanatha Perumal Sethurayar(*) in regard to special usages: 
At page 585 they say “ Their Lordships are fully sensible of the 
importance and justice of giving effect to long established usages 
existing in particular districts and families in India but it is 
of the essence of special usages modifying the ordinary law of 
succession that they should be ancient and invariable, and it is 
further essential that they should be established to be sé by 
clear and unambiguous evidence. It is only by means of such 
evidence that the Courts can be assured of their existence and 
that they possess the conditions of antiquity and certainty on 
which alone their legal title to recognition depends.” The 


evidence before us in this case in proof of the alleged custom 
(1) [1872] 14 M. I. A., 570. 
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is neither clear or unambiguous, and it by no means satisfies us Civit, 
that the alleged custom possesses the conditions of antiquity or 1908. 
certainty entitling it to recognition. The plaintiff-respondent —— 
therefore has failed to establish the custom which he set up and MEEA Gir 
his suit must fail. l DIWAN. 


We therefore allow the appeal, set aside the decree of the Stanley, C j 
Court below and dismiss the plaintiffs suit with costs in this geese 
Court and in the lower Court, including fees in this Court on the 
higher scale. 





J. B. L. l Appeal allowed. 
KHUDDO AND OTHERS -Om 
VEVSUS E 1906. 
DURGA PRASAD AND ANOTHER. ® | da. 


Hindu Law—widow re-marriage—forfeiture of interest in the estate of Sranie O. J 
first husband—widow re-marriage Act (XV of 1856)—seetion 2—Trane  Rogroxsen, J. 
ferrees from a person not entitled to transfer—right of. ` —- 
A Hindu widow, belonging to Kasodhan caste, in which there is no 
obstacle by law or custom against the re-marriage of widows, does not 
by marying again forfeit her interest in the property left by her first 
husband. Harsaran Das v. Mindi, I. L. R., 11 AIL, 330; Dharam Das v. 
Nand Lal (1889), A. W. N., 78; Ranjit v. Radha Rani, I, L. R., 20 All, 
. 476 followed. 
G. died leaving a mother K and a widow T who re-married. T 
transferred her rights to the plaintifis and K to some of the defendants 
who, in order to pay up the debt of G, mortgaged the property to other 
defendants. Held that T did not forfeit her right on account of re-mar- 
riage. Held further that the plaintiff was not bound by the arrangemen 
entered into by defendants, although the money was borrowed to pay upt 
G’s debt. The defendants were not interested in paying G’s debts when 
they purchased from K and could not burden the estate by a mortgage. 
SECOND APPEAL against the decree of W. Tudball, Esq., District 
Judge of Gorakhpur, modifying the decree of Munshi Achal 
Bihari, Subordinate Judge. 
Suit for possession of: property. 
The Courts below decreed the suit. 
Defendants appealed. 
The facts of the case and the argument sufficiently appear 
from the judgment of the Court. 
J. N. Chaudri (with Durga Charan Banerji and Guzlam Lal), 
for the appellants. 


Sundar Lal (with Govind Prasad), for the respondents, 
28. A. No. 907 of 1905, 
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One The judgment of the Court was delivered by l 
1908.. STANLEY, C. J.—The facts of this case are as follows:—On the | 


Knuppo death of his father Gajadhar, his son, Ghuran, succeeded to the 
v. ' property, which is the subject matter of this litigation. He died 
DUBON ee in the month of February, 1904, leaving a widow, Musammat 
Stanley, C.J. Thakur Dei, and a mother, Musammat Khuddo. The parties 
naa belong to the Kasodhan caste, and according to the’ custom of 
this caste a widow is entitled to ré-marry. Musammat Thakur 
Dei did re-marry. She, on the 3rd of September, 1904, transferred 
the interest which she derived from her husband in the ‘property 
by gift to the plaintiffs.. On the same day, Musammat Khuddo 
sold the same property to Lachman Parshad, defendant, second 
party, and he in his turn mortgaged the property, in favour of 
the defendants 3 and 4. The main contention in the Court below 
and before us was that Musammat Thakur Dei by reason of her 
re-marriage forfeited her interest in her husband’s property under 
the provisions of section 2 of Act XV of 1856. Another point has 
been raised before us in this appeal, to which we shall presently 
refer. This question has come before this Court on several 
occasions. In the case of Harsaran Das v. Nandi(’) it was 
decided by Srraranut and Bropuourst, JJ., that a widow belonging 
to the sweeper caste in which there is not, and in 1856 there 
was no obstacle by law or custom against the remarriage of 
widows, did not by marrying again forfeit her interest in the 
property left by her first husband. This decision was followed 
in the case of Dharam Das v. Nand Lall?) and again in the case 
of Ranjit v. Radha Rani(’). In the last mentioned case, BLAIR 
and AIKMAN, JJ., stated in their judgment that in addition to 
the cases to which we have referred there were several unreport- 
éd cases in which the decisions followed the decision in Har 
Saran Das v. Nandi, The learned Judges say “We see no 
reason to donbt the soundness of those decisions, which form, as 
far as we know, a consistent cursus curiae in this Court.” It has 
been pointed out to us that the decisions of the Bombay and 
Calcutta High Courts conflict with the decisions of this Court, 
but in view of the fact that the question has been determined by 
at least four Judges of this Court, we do not think thate 
should express any doubt upon the correctness of those decisions 
by sending, as we are asked to do, this case for determination to 
(1) [1889] I. L. R., 11 AJL, 330. 
(2) [1889] 9 A. W. N., 78. 
(3) [1898] I. L. R., 20 All, 476, 
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a larger Bench. Thecase is governed by those decisions and 
we must so hold. 

The remaining question arises upon the fourth ground of 
appeal. It is there alleged that the appellants admittedly paid 
mortgage debts due by Musammat Thakur Dei’s husband ata 
time when they were interested in their payment and which the 
respondents were bound to pay, and that therefore the appellants 
were entitled to be re-imbursed the amount so paid. 

We think that the learned District Judge deals in a reasonable 
way with this question. He says “ Lachman did not act on behalf 
of the plaintiffs but as of his own right and denying the plaintiff’s 
title. If he had paid any of the deceased’s creditors, he must 
recover from them and refund to the mortgagees what he 
borrowed from them. Neither he nor they (mortgagees) have 
any right to keep the plaintiffs out of possession or to burden 
the estate with a morigage against the will of the latter. The 
plaintiffs no doubt will have to pay off the debt due from the 
deceased, but they may prefer to do so by some other arrange- 
ment, and I see no justice in forcing them to abide by the result 
of an arrangement made by an enemy.” We do not think that 
this is a case in which we ought to impose any conditions upon 
the plaintiffs. Their suit is a suit to recover possession of pro- 
perty to which they have established their title. If the defen- 
dants have any just claim as against them in respect of debts 
which have been paid off, which they can legally enforce, it is 
open to them, to institute a suit for that purpose. We therefore 
dismiss the appeal with costs, including fees in this Court on the 
higher scale. 

Appeal dismissed. 


BANMALI PANDE 
VErSUs 
BISHESHAR SINGH AND ANOTHER.? 


N.-W. P. Tenancy Act (II of 1901)—Section 20-—Mortgage of occupancy holding 
—redemption of a prior valid mortgage—rights of mortgagess discussed. 

e Ausufructaary mortgage of an occupancy holding was executed after 
the passing of North-Western Provinces Tenancy Act. The mortgagee 
sued to redeem a prior mortgagee of the same holding, whose mortgage 
was executed before the passing of the Act. Held that the mortgage 
ander which the plaintiff claimed was invalid and unlawful, that the plain- 

_ tif had acquired no right under his mortgage and was not entitled to 
redeem the prior mortgagee whose mortgage was valid under the law. 

* S. A. No. 1288 of 1904, 
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SECOND APPEAL against the decree of Saiyid Muhammad Tajam- 
mul Húsain, Subordinate Judge of Ghazipur, reversing a decree 
of Babu Manmohan Sanyal, Munsif of Rasra. 


Suit for redemption. 
The facts of the case are as follows :— 


In the year 1894 one Dip Singh made a usufructuary mortgage 
of his one bigha and odd of his occupancy holding to one 


- Bisheshar Singh for Rs. 49-15-0. Dip Singh made a second 


usufructuary mortgage of the same land to the plaintiff, Banmali 
Pande, on the 2nd September, 1902. The plaintiff brought a suit 
for redemption of the mortgage of 1894. The Court of first 
instance decreed the suit. The lower appellate Court reversed 
that decree. 

The plaintiff-appealed. 

Abdul Majid, for the appellant. 

Govind Prasad, for the respondents. 


The judgment of the Court was delivered by 
Kyox, J.—The subject matter of the suit out of which this 


-second appeal arises is the interest of an occupancy tenant, and 


the question, which we have to decide is whether the holder of 
a subsequent usufructuary mortgage which purports to have 
been created over the interest of an occupancy tenant can sue 
for redemption of a prior usufructuary mortgagee, who claims 


-to hold a similar mortgage over the same holding. The Court 


of first instance decreed the claim in favour of the subsequent 
mortgagee. The lower appellate Court held that the mortgage 
under which the plaintilf claimed was invalid and unlawful, that 
the plaintiff had acquired no rights in respect of the “ mortgaged 
land sought to be redeemed ” and was in no way entitled to claim 
“yedemption” under the Transfer of Property Act. It accord- 
ingly dismissed his suit. ‘Three pleas are taken in appeal—the 
first is that the “ mortgage” is not absolutely void, but is void- 
able as against the landlord; the second is that as neither the 
landlord nor the tenant bad questioned the validity of the “ mert- 
gage” the defendants had no right in law to question the right 
of the plaintiff to maintain the suit, and the third was that the 


lower appellate Court had not taken into consideration the pro- 


visions of section 31 of the North-Western Provinces Tenancy 
Act, 1901. It wilkbe seeu that this third plea is virtually the first 
plea over again ‘in different terms. The learned counsel for the 
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appellant felt, as he proceeded in his argument, the difficulty 
of treating his client’s rights as the rights of a mortgagee 
and he adopted the line of reasoning sanctioned in the Full 
Bench ruling of this Court, Khiali Ram v. Nathu Dal’). In 
that case it was held that “although a tenant with a right 
of occupancy, other than a tenant at a fixed rate, cannot 
legally transfer his right of occupancy, he can sub-let the 
right to cultivate the land comprised in his occupancy holding, 
as such a sub-letting does not profess to be a transfer of the 
right of occupancy, and is not in contravention of section 9 of 
Act No. XU of 1881.” Again, in the same judgment it is laid 
down by the learned Judges at page 230 that “the rights of the 
zamindar under Act No. XII of 1881 to obtain an enhancement 
of the rent payable to him or to obtain an ejectment of his 
occupancy tenant and of those holding under him, cannot be 
interfered with or lessened by the fact that his occupancy tenant 
has, by a lease, or other form of sub-letting, or by a usufructuary 
mortgage, to the granting of which the zamindar was not an 
actively consenting party, sub-let or mortgaged the occupancy 
holding or any part of it.” The learned counsel points out that 
this view was endorsed by the learned Judges of this Court, who 
decided the case of Brijmohan Das, v. Algu(*). In this case 
the objection taken to the decision of the Full Bench of this 
Court, namely, that the only question referred to the Full Bench 
was whether or not an ex-proprietary tenant could sub-let his 
holding or a part of it, and so far as it applied to the interest of 
an occupancy tenant that judgment is an obster dictum was fully 
considered. It was held upon and after such consideration that 
the second paragraph of section 9 of the North-Western Provinces 
Rent Act 1881 was no bar to the creation of an usufructuary 
mortgage of an occupancy holding by a tenant having a right of 
occupancy. i 

The learned Counsel also urged that the Tenancy Act was an 
Act intended only to regulate the relations subsisting between 
landlords and tenants. The provisious contained in section 20 
were provisions created and intended to protect and guard the 
interests of the landlord and in construing them the Court should 
take into consideration the provisions of section 31 of the same 
Act. Section 31 enacts that every sub-lease or other transfer, etc., 
made by a tenant in contravention of the provisions of this Act 
shall be voidable as hereinafter provided. Further, that when a 

(1) [1893] L L. R., 15 AlL, 219. 
(2) [1903] I. L. B., 26 All, 78, 


133 


CIVIL. 


aeee e 


1901. 


Veya 
Banwatt PANDE 


v. 
BIBHESHAR 
SINGH. 


Know, J. 


934 


CIVIL. 

1906. 

ay 
BANMALI PANDE 


v. 
BISHESHAR 
SINGH. 


poaae eee 


Knoz, J. 


ama ee 


HIGH COURT. fa LS. R. 


tenant has made such a sub-lease or other transfer, the landholder 
may sue for the cancellation of the same or for ejectment of the 
tenant or other transferee or of both. If these two sections were 
read together, he contended that the provisions of the Tenancy 
Act, 1901, did not affect and were not intended to affect transfers 
between tenants and transferees from tenants and that such 
transfers even in the case where the landlord was concerned being 
voidable and not void such transactions admitted of being 
validated. 

We are ready to admit freely that we find very great difficulty 
in reconciling and in interpreting the language used in the 
Tenancy Act, 1901, as, for instance, in section 21, where it is laid 
down that where the interest of a tenant is not transferable, 
he shall not be competent to transfer his holding or any portion 
thereof otherwise than by lease as hereinafter provided. 

In considering, however, the argument addressed to us by the 
learned counsel, it is important to remember that the Tenancy 
Act of 1901 is not, as Act No. AIT of 1881 was, an Act to amend 
the law relating to the recovery of rent, but an Act to consolidate 
and amend the law relating to agricultural tenancies, and that 
the language used in section 9 of the Act of 1881, has been 
very much amplified in sections 20 and 21 of the Act of 1901. 
While section 9 of Act No. XU of 1881 dealt with the rights of 
tenants at fixed rates and other rights of occupancy, section 20 
of the present Act deals with the interest of ex-proprietary 
tenants, occupancy tenants, etc. It declares that those interests 
are not transferable in execution of a decree of a Civil or Revenue 
Court, and also that an ex-proprietary tenant and an occupancy 
tenant are not competent to transfer their holdings or any 
portion thereof otherwise than by a sub-lease as provided in the 
Act. Now the word “interest” which is used in the Act of 
1901, is a word of a very large and comprehensive nature. 
While section 9 of Act No. XII of 1881 merely enacted that 
“ no other right of occupancy shall be transferable in execution 
of a decree or otherwise,” the Act of 1901 uses the wider term 
“interest” and provides that “the interest of an occupancy 
tenant is not transferable in execution of decree or otherwise, 
&e,” The right to cultivate the land is one interest, the right 


to pay rent for such holding at favourable rates is another 


interest which an occupancy tenant has in the land he holds. 
Both interests are now declared not transferable. 

It appears to us then that the law enacted in sections 20 and 
21 obliterates any distinction that might have existed or have 
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been supposed to exist between the right of occupancy and right 
to occupy whereever transfers were made or contemplated by 


tenants and that the tenants mentioned in these sections can no. 


longer transfer either the right of occupancy or the right to 
occupy otherwise than by a sub-lease. 

The Transfer of Property Act has drawn a sharp line of dis- 
tinction between mortgages and leases, and from the reference 
made in that Act to leases for agricultural purposes contained 
in section 117, it may well be inferred that leases for agricultural 
purposes stand on a different footing from mortgages. This is 
also apparent from reading section 10, clause (2)and section 31 
of Act No. II of 1901, together. The case before us is of a 
mortgage such as is contemplated and understood by “mortgages” 
in Act No. IV of 1882. Were weto grant a decree in this case, 
the decree would be intended to operate in the direction of 
transfering the interest of the occupancy tenant mortgagor from 
the prior mortgageee and into the hands of the plaintiff-appel- 
lant. This would be in direct conflict with the provisions of 
section 20 which,’as already pointed out, enacts that the interest 
of an occupancy tenant is not transferable in execution of a 
decree of a Civil or Revenue Court, and it is not for us to grant 
a decree which could not afterwards be executed but would 
remain infructuous. Our attention has been drawn to the case 
of Madan Lal v. Mahomed Alt Nasir Khan(*), in which the 
same view was held by our brother Ricnarps. For these reasons 
we hold that the view taken by the lower appellate Court was 
the right view, and we dismiss this appeal with costs. 


fe Be Te Appeal dismissed. 
(3) [1906] 26 A. W. N., 182. B, 0. 3 A. L. J. R., 478. 
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-ACHHEY LAL 
VETSUS 
- JANKI PRASAD AND anotHER.* 


N.-W. P. Tenancy Act (IT of 1901), Local—section 82—Agreement dividing 
holdings—suit for possession of a moiety— Barred. 
A suit for possession of a moiety of cultivatory holdings is a suit for 
edivision of those holdings inasmuch as the Court is asked, to declare that 
the plaintiff is entitled to an undivided share of the holdings and to put 
him in possession of that share. 
If the owners of an occupancy holding enter into an agreement and 
divide the holding, the division would not be binding on the landlord. 
A suit for possession of a share in such holding under the agreement 
is barred by the provisions of section 32, N.-W. P. Tenancy Act. 
"8. A. No. 21 of 1905. ° 
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SECOND APPEAL against the decree of H. Warburton, Esq., 
District Judge of Agra, modifying a decree of Babu Raj Nath 
Prasad, Subordinate Judge of Agra. 


Suit for redemption of certain cultivatory holdings. 


The facts of the case are as follows:—Both parties were in 
possession of several holdings in different villages. Under a 
deed of agreement, dated the 16th May, 1894, it was agreed that 
the names of the parties should be recorded over the holdings as 
specified therein. The plaintiffs, Janki Prasad and another, 
brought this suit for possession of certain plots under the terms 
of the agreement on the allegation that they were in possession 
of those plots over which their names were to be recorded under 
the said agreement, but the defendant, Achhey Lal, dispossessed 
them. The Court of first instance dismissed the suit. The lower 
appellate Court modified that decree. One of the defendants 
appealed. 


Mohan Lal Sandal, for the appellant. 
Sital Prasad Ghosh, (for Satya Chandra Mukerji), for the 
respondents. 


The judgment of the Court was delivered by 
STANLEY, ©. J.—In the suit, out of which this appeal has 


arisen, the plaintiffs-respondents claimed a decree for possession 


of, amongst other cultivatory lands, a moiety of land situate in 
mauza Dunetia in the district of Muttra, of which they complained 
that they had been wrongfully dispossessed by the defendants. 
The plaintiffs and the defendants are the descendants of one 
Nawal Kishore and are closely related, and the claim is based 
upon an agreement of the 16th of May, 1894, under which the 
property of which they were joint owners was divided. The 
Court of first instance dismissed the claim on the ground that 
the suit was not cognizable by a Civil Court in view of the 
provisions of section 32 of the North-Western Provinces Tenancy 
Act, No. II of 1901. On appeal the learned District Judge 
modified the decree of the Court below and gave a decree to the 
plaintiffs for possession as mortgagees of one-half of the holdings 
in mauza Dunetia. Of these holdings the appellant, Aclthey 
Lal, is recorded as the sole mortgagee. Against this decree the 
present appeal has been preferred. 

The holding in question is an occupancy holding and the only 
interest which the parties or any of them have in it is a mortgagee 
right. The learned District Judge in his judgment observes 
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that “ the lower Court has treated the suit as one for the division Civ, 
of holdings and has dismissed it as such under section 32 of 1906. 
Act II of 1901.” He then says “I do not think this view is —— 
correct. In no case is it proposed to divide a holding. AHN ue Lan 
the holdings are let to sub-tenants and the agreement is in Jangr Prasap. 
effect merely that the rents of the holdings shall be collected Stanley, C J 
in varying proportions by the parties to it. Nor is it a suit a. 
to divide the rents. of holdings but a suit to give effect to- 

a certain agreement as to division, which is a very different 

thing.” We are unable to-agree in the view of the learned 

District Judge. We think that the suit is one within the pwr- 

view of section 32 and is not cognizable by a Civil Court. The 

Court is asked to declare that the plaintiff is entitled to an 
undivided share of an occupancy holding and to put him into 
possession of that share. To the agreement which forms the 

basis of the claim the landholder was no party. Section 32(1) — 
prescribes that “no division of a holding or distribution of 

the rent payable in respect thereof, made by the co-sharers 

therein, shall be binding on the landbolder, unless it is made 

with his consent.” And paragraph 12(2) of that section declares 

that ‘no. suit or other proceeding for the division of a hold- 

ing or distribution of the rent thereof shall be entertained 

in any Civil or Revenue Court.” Neither a Civil or Revenue 

Court can therefore partition or divide an occupancy holding. 

Such partition or division can only be effected out of Court 

with the consent of the landholder. What the Court is asked 

to do in this case is to declare that the plaintiffs, who ‘at 

the best are jomt owners of an occupancy holding, have a 

legal right to a definite share in such holding and to put 

them into possession of that share. This in effect is to declare 

that a division of a holding without the consent of the land- 

holder is hinding and enforceable. The section appears to 

us expressly to forbid this, We may add that if a Court is 

not permitted to entertain a suit for the division of a holding 

and cannot, therefore, divide the holding, it certainly, we 

think, ought not to attempt to adjudicate upon claims of joint 

tehants to be entitled to definite shares of such holding and that 

too behind the back of the landholder. We may further point 

out that if the Court were at liberty to declare the rights of 

parties to separate parts or shares of an occupancy holding, great 

difficulty might be experienced in working out the provisions 

of section 22 of the Act in regard to the succession to tenancies, 

We think in view of the scope and object of the Tenancy Act 
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that no restricted interpretation should be placed upon section 
32. The Legislature has shown in unmistakable terms that the 
division of a holding should not be permitted save with the 
consent of the landholder, and that a Civil or Revenue Court 
should not entertain a suit or other proceeding which has the 
effect of causing any such division. 

We therefore allow the appeal, set aside the decree of the 
lower appellate Court and restore the decree of the Court of first 
instance, dismissing the plaintiff's claim with costs as therein 
provided. The plaintiffs-respondents must pay the costs of this 
appeal and also the costs in the lower appellate Court. In view 
of our judgment in the appeal the objections fail and are dis- 
missed. 

IDL Appeal decreed. 
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DURGA PRASAD 
Dersus 
MUSAMMAT LACHHI AND oruens.® | 
Bundelkhund Land Alienation’ Act (11 of 1903), section 9(8), Local— 
Decree before passing of the Act—but not order absolute—effect of. 


à Where a mortgagee in Bundelkhund had obtained a decree for fore- 
closure before the passing of Act IL of 1903 (Local), but had not 
obtained an order absolute when the Act was passed, held that he was 
‘only entitled toa simple money decree and not an order absolute 


for foreclosure. 
SECOND APPEAL against the decree of Pandit Ram Autar Pande, 
District Judge of Banda, confirming a decree of Babu Chandi 
Prasad, Subordinate Judge of Banda. 


Application for execution of decree. 
The facts of the case are as folllows :— 


On the 9th January, 1903, Durga Prasad sued on a deed of 
mortgage by conditional sale and obtained a decree for foreclosure 
on the 26th March, 1903. Act No. I of 1903 (Local) came 
into force on the Ist July, 1903. On the 8th March, 1904, 
Durga Pr asad wanted the decree to be made absolute. 

The Court acting under section 9 (3) of Act No. II of 1903 
found that the appelant was entitled to a decree absolute 
for foreclosure and referred the case to the Collector. The 
Collector put Durga Prasad to his election whether he would 
agree to have the condition as to foreclosure struck off or take 
a mortgage in form (a) as provided by section 6. He elected 

ef. 8. A. No. No. 335 of 1906. 
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the former course. The+Collector thereupon struck out the pro- 
vision as to conditional sale from the mortgage deed on the basis 
_ òf which the foreclosure decree had been passed. Collector 
then sent back the case to the Court of the Subordinate Judge. 
Durga Prasad made an application to the Subordinate Judge 
praying that his decree might be treated as a simple money 
decree or a decree for sale. The Courts below refused the 
application. 


The decree-holder appealed. 

Durga Charan Banerji, for. the appellant. 
The respondents were not represented. 
The following judgirent was delivered by 


_ Arxuan, J.—The first two pleas in the memorandum of appeal 
~ to this Court raise the question as to whether the Courts below 
were right in holding that the provisions of section 9, sub-section 
(8) of Local Act No. TI of 1903, that is, the Bundelkhand Land 
Alienation Act, applies to this case.. In my opinion the view 
taken by the Courts below is correct. It is true that the appel- 
lant, before the Act came into force, had obtained a decree for 
foreclosure under section 86 of the Transfer of Property Act. 
But he had not, when the Act came into force, obtained an order 
absolute for foreclosure under the provisions of section 87 of the 
Transfer of Property Act, although he was entitled to such an 
order. The case, therefore, clearly falls within the scope of the 
_ sub-section referred to above. f 

The third plea taken in the memorandum of appeal is 
that in any event the appellant was entitled to a simple money 
decree for the amount of his debt. In my opinion this plea 
must succeed. It is supported by the decision in second appeal 
No. 320 of 1904, disposed of by a Bench of this Court on the 


3rd of January last(1), Following that precedent, I set aside . 


the decrees of the Courts below, and give the appellaut a simple 
money decree for the sum of Rs. 125, with simple interest at 
` the stipulated rate of 18 per cent. per annum, from the date of 
the loan, 26th July, 1890, up to this date, and at gix per cent. 
‘from this date. The appellant will have his costs here and in 
the courts below. . The respondents are not represented here. 

J. B. L, Decree modified, 
(1) Reported at the next page. 
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BALDEO PRASAD AND ANOTHER 
VETRLUS 


SHEO NANDAN. # 


Bundelkund Land Alienation Act (II of 1903), Tocal—section 9—matter 
referred to a Collector—-conditional sale clause struck off—jurisdietion 
of Civil Court—money decree. 

The jurisdiction of a Civil Court does not cease when the question is 
referred ‘to a Collector under section 9, clause 3 of the Bundelkhund Land 
Alienation Act. When the Collector acting under sub-section 3 of section 
9, strikes off the conditional sale clause with the coneurrence of the 
mortgagee from the deed, and the mortgagee does not take a mortgage 
in the form prescribed by section 6, the mortgage is not satisfied, but the 
Civil Court should pass a decree in favour of the mortgagees for their ` 
money demand. i 


SECOND APPEAL against the decree of B. J.. Dalal, Esq., Officiat- 
ing District Judge of Banda, confirming a decree of Shah 
Amjad-ul-lah, Subordinate Judge of Banda. 


Stuut for foreclosure. 
The facts of the case are as follows :— 


The plaintiffs sued the defendauts for foreclosure on the 10th 


: Tune, 1903. Act No. TI of 1903 (Local) came into force on the 


lst of July, 1908. On the 4th of September, 1903, the plaintiffs 
applied that their plaint be amended so as to include a prayer 
for the recovery of the mortgage money by sale of the mortgaged 
property. This application was not granted. Subsequently the 
parties filed a petition of compromise and prayed that a decree 
be passed in terms thereof. The Subordinate Judge refused 
to pass a decree in terms of the compromise. He further held 
that the plaintiffs were entitled to foreclosure and sent the case 
to the Collector of Banda for his taking action: under section 9 
(2) of Act II of 1908. On the plaintiffs electing to have 
the condition as to conditional sale struck out, the Collector 
cut out that condition from the mortgage-deed. When the case 
came back to the Subordinate Judge, he dismissed the suft. 
On appeal the District Judge affirmed this decree. The plaintiffs 
appealed. l 
Durga Charan Banerji, for the appellants. 


William Wallach, for the respondent. 
e5, A. No. 320 of 1904. 
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The judgment of the Court was delivered hy 

STANLEY, ©. J.—The suit which has given rise to this 
appeal was one for foreclosure of a mortgage by way of 
conditional sale, dated the 17th of May, 1900. When the case 
came before the Court of first instance it was found that the 
plaintiff was entitled to a decree for foreclosure; but consequent 
upon that finding, the Court thought it necessary to refer the case 
to the Collector under the provisions of section 9, sub-section (3) 
of Act II of 1903, with-a view to the exercise of the power 
conferred by sub-sections (1) and (2) of that section. Accord- 
ingly, on a reference to the Collector, the Collector struck out 


of the mortgage-deed the conditional sale clause, the mortgagee ` 


having elected under the provisions of sub-section (2) to the 
striking out of this clause. Thereupon the case again came 
before the Subordinate Judge, who passed an extraordinary 
order. That order is in the following terms :—“ The conditional 
sale clause has been struck out of the mortgage-deed by the 
Collector. Therefore there remains no- prayer in the plaint 
which can be granted by the Court. The claim is dismisséd 
with costs.” Now we may point out that the first prayer in 
the plaint is a prayer for payment by the defendant to the 
plaintiffs of the principal amount due to them. ‘The second 
prayer in the plaint is that in default of payment of the debt a 
foreclosure decree may be passed. We find it hard therefore to 
understand how the learned Subordinate Judge came to the 
conclusion that by reason of the election of the mortgagees to the 
striking out of the conditional sale clause, he was precluded 
from passing any decree and was bound to dismiss the suit. 
Such a course, if open, would work a great injustice. We are 
happy, however, to be able to hold that no such necessary 
consequence follows from the language of the Statute. Sub- 
section (2) of section 9 provides that “if a member of an agri- 
cultural tribe has before the commencement of this Act made 
a mortgage of his land in which there is a condition intended to 
operate by way of conditional sale, the Collector. shall have 
authority to put the mortgagee to his election whether he will 
agtee to the said condition being struck out, or to accept in lieu 
of the said mortgage a mortgage in form (a) as provided by 
section 6, which shall be made for such period, not exceeding 
the period permitted by the said section, and for such sum of 
money as the Collector considers to be equitable.” This section 
is followed by sub-section (3) which provides that “ if a suit is 
instituted in any Civil Court on a mortgage to which sub-section 
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(1) applies, or if a suit for the enforcement of a condition 
intended to operate by way of conditional sale in a mortgage, 
mace before the commencement of this Act is instituted or is 
pending at the commencement of the Act in any Civil Court 
against a member of an agricultural tribe, or if an appeal in 
any such suit is instituted, or is pending at the commencement 
of tbis Act in any Civil Court other than the High Court, the 
Court shall, if it finds that the mortgage is enforceable, or that 
the mortgagee is entitled to a decree absolute for foreclosure, 
refer the case to the Collector with a view to the exercise of the 
power conferred by sub-sections (1) aud (2) respectively.” Now 
when it was referred to the Collector under sub-section (2) to 
put the mortgagee to his election whether he would agree to the 
striking out of the conditional sale clause, or in lieu of his 
niortgage to have a mortgage in the form prescribed by section 
6, the Collector passed an order with the concurrence of the 
mortgagees striking out the conditional sale clause. The effect 
of this was to leave the mortgagees to the only relief which 
remained available under their” mortgage, that is, a simple 
money decree as claimed in the plaint. lE the mortgagees had 
elected in lieu of their mortgage to take a mortgage in the form 
prescribed by section 6, no doubt then the mortgage in respect 
of which the suit was brought would be satisfied by the new 
mortgage, and in that case the Court, on the matter coming up 
for consideration, would be bound to dismiss the suit. But 
when the mortgagees elected to stand by their mortgage with 
the omission of the conditional sale clause, the obvious course, 
as it appears to us, for the Court to have taken was to give 
judgment in favour of the mortgagees for their money demand. 
We are unable to agree with the learned District Judge in the 
view which he expressed, namely, that the jurisdiction of the 
Court ceased when.the question was referred to the Collector 
under the provisions of sub-section (3). He says in the course 
of his judgment :—“ In my opinion the Civil Court’s jurisdiction 
ceases with the reference to the Collector.” There is nothing 
in the Act which justifies this view. The proceedings in the 
Civil Court must’no doubt be stayed until a reference has béen 
mace to the Collector and the mortgagee has had an opportunity 
of making his election within the meaning of the section. But 
there is nothing in the Act which curtails or limits the juris- 
diction of the Court in other respects. 

We accordingly allow the appeal, set aside the decrees of 


both the lower Courts, and give a decree to the plaintiffs for the 
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amount claimed, with interest at the stipulated rate up to this Civin, 

date, and thereafter at the rate of 6 per cent. per annum. The 1906. 

plaintiffs will have their costs in all Courts. = 
. Batpgo Prasap 

Appeal allowed. ` v. 

y SHEO NANDAN. 
————— Stanley, C. J. 

ISHRI PRASAD Civit. 
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Registration Aet III of 1877—seetions 82, 83, 87—power of attorney—not 
registered—effect of--Subsequent eppearing of the executant whether 
defect in procedure. 


STANLEY, C. J. 
Knox, d. 





The jurisdiction of a registering officer only comes into force when 
a document is presented to him in accordance with law. A document 
may be presented by an agent holding a power of attorney, but that 
power of attorney would be recognised, only if the principal at the time of 
executing it resides in any part of British India where the Registration 
Act applies and if itbe executed and authenticated before the Registrar 
or Sub-registrar within whose jurisdiction the principal resides, 

Where therefore a document was presented for registration by an agent 
whose power of attorney was not registered, but the Registrar summoned 
the executant and registered the document, held that this was not a mere 
defect of procedure but one which vitiated the registration and the 
appearance of the executant did not remedy the defect under section 

"87. Nujib-un-nisea v. Abdul Rahim, L L. R., 23 AN., 233, applied. 


Srconp APPEAL against the decree of Maulvi Ahmad Ali Khan, 
Subordinate Judge of Aligarh, confirming a decree of Munshi 
Gokul Prasad, Munsif of Hathras. 


Suit for possession of property. 


The facts of the case and the arguments sufficiently appear 
from the judgment of the Court. 


Sundar Lal (with him J. N. Chaudrt), for the appellant. 


Madan Mohun Malaviya (with bhim Satya Chandra Mukerji and 
Jang Bahadur Lal), for the respondents. 


The judgment of the Court was delivered by 
Sranzey, C. J.—A question of registration law of some difficulty Stanley, C. J. 
is involved in this appeal. One Daulat Ram who was the owner 
of certain property situate in the village of Daryapur, sold it to 
Musammat Ram Bai, the mother of the plaintiff, Baijnath, on the 
6th of August, 1900, and executed on that date a sale-deed in her 
© 5. A. No. 1191 of 1904. 
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favour, Notwithstanding this sale, he, a few days later, namely, 
on the 12th of August, again sold the same property to the 
defendant-appellant, Ishri Prasad, and on the following day a 
sale-deed in favour of the defendant-appellant was duly regis- 
tered. On the same day the sale-deed of the 6th of August, 1900, 
was presented for registration by one Inayat-ullah, a pleader, 
acting under a power of attorney from Musammat Ram Bai. He 
was accompanied on the occasion by the plaintiff. The power 
of attorney which Inayat-ullah held, was not executed or authen- 
ticated in the manner prescribed by section 33 of the Registra- 
tion Act. This is admitted. The sub-Registrar took no notice 
of this defect and summoned thg executant, Daulat Ram, and 
on his admission that the document was executed by him, regis- 
tered it on the 17th of November, 1900. 

The competition in this litigation is between Baij Nath, the 
heir of Musammat Ram Bai, who is dead, and Ishri Prasad. ` Baij 
Nath claims to be entitled to the property by virtue of the sale 
made in favour of his mother on the 6th of August, 1900, while 
ishri Prasad contends that that document was not properly 
registered and that by virtue of his sale-deed of the 13th of 
August, 1900, which was admittedly duly registered on the same 
day he is entitled to the property. 

Both the lower Courts held that the neglect of the require- 
ments of section 33 in regard to the power of attorney was not 
sufficient to invalidate the registration of the sale-deed of the 
6th of August and therefore decreed the plaintifs claim. From 
this decision the present appeal has been preferred. 

Section 32 of the Registration Act provides that except in the 
cases mentioned in sections 31 and 8Y (neither of which sections 
are applicable to the present case,; every document to be regis- 
tered under the Act whether such registration be compulsory or 
optional, shall be presented at the proper registration oflice, by 
some persou executing or claiming under the same or by the 
representative or assign of such person, or by the agent of such 
person representative or assign duly authorised by power of 
attorney, executed aud authenticated in the manner thereinafter 
mentioned. By the succeeding section it is enacted that for fhe 
purposes of section 32 the powers of attorney thereinafier men- 
tioned shall alone be recognised, that is to say, if the principal 
at the time of executing the power of attorney resides in any 
part of British India in which the Act is for the time being.in 
force, a power of attorney executed before and authenticated by 
the Registrar or Sub-Registrar within whose district or sub-` 
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district the principal resides. This provision of section 33 is 
admittedly applicable in the present case. Section 32 clearly 
prescribes in the case of a document presented at the Registra- 
tion office for registration if presented by an agent that the 
agent shall he duly authorised by power of attorney, executed 
and authenticated, in the manner subsequently prescribed, and 
section 33 directs that powers of attorney executed and authen- 
ticated, as required by the Act, “shall alone be recognised.” 
The language used jis imperative. It is admitted as we have said 
that the power of attorney under which Inayat-ullah purported to 
act, was not executed or authenticated in the manner so prescribed. 
Therefore, on the part of the defendant-appellant, it has been 
strenuously contended that the due presentation of the sale deed 
in favour of Musarnmat Ram Bai for registration heing a condi- 
tion precedent to the exercise of his jurisdiction by the Sub- 
Registrar and that document not having been duly presented 
as required by the Act, the Sub-Registrar has no authority to 
register it ; in other words that the jurisdiction of the Registration 
officer only arises when a document has been presented to him 
for registration in strict accordance with the provisions of the 
Act. On behalf of the plaintiff, Baijnath, this contention was 
repelled, and it was further contended that the defect in the 
presentation was cured by the attendance - before the Sub- 
Registrar of Daulat Ram, the vendor, and the admission made 
by him of the execution of the deed of sale, and further that the 
defect was one of procedure merely and só is remedied by 
section 87, 

The defendant-appellant relied upon a ruling of their Lordships 
of the Privy Council in the case of Mujib-un-nissa v. Abdur 
Rahimi’) as governing the case. In that case the executant of 
a document disposing of immoveable property, executed a power 
of attorney in favour of an agent authorising him to present it 
for registration but died before the presentation. The Sub- 
Registrar accepted and registered the document. Tt was held 
that this was not a mere defect in procedure falling under section 
87 of the Registration Act (which provides that nothing done 
in good faith pursuant to the Act by any registering officer shall 
be deemed invalid merely by reason of any defect in his appoint- 
ment or procedure), but that the registration was illegal and 
invalid. In the course of their judgment, their Lordships say 

“when the terms of section 32 are considered with due regard 


to the nature of registration of deeds, it is clear that the power 
(1) [1900] I. L. R., 23 AN., 233, 
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Civi. and jurisdiction of the Registrar only come into play when he 


1906. is invoked by some person having a direct relation to the deed. 
en It i is for those persons to consider whether they will or will not 
a give to the deed the efficacy conferred by registration, The 
BANATI. Registrar could not be held to exercise the jurisdiction conferred 


Stanley, C. J. OP him if hearing of the execution of a deed he got possession 
—~—— of it and registered it, and the same objection applies to his 
proceeding at the instigation of a third party who might be a 
_ busybody.” The facts of that case are distinguishable from those 
_ of the present case. In it the power of attorney had come to an 
end by the death of the executant of it. While in this case the 
executant of the power of attorney was alive when the presentation 
of the sale deed. was made. This fact is strongly relied upon 
by Mr. Malaviya, as differentiating the two cases. Their Lord- 
ships in their judgment emphasise this fact. They say “In the 
interval between the execution of the completed deed and its 
presentation to the Registrar, the Munshi (i. e., the executant 
of the power of attorney) died. The Jegal question now to be 
considered turns on this last fact.” But their Lordships do not 
seem to us to have rested their decision upon this fact alone for 
they say in their judgment “Tt is perfectly plain not merely 
from the general law but from the terms of this section 32 itself 
that after the man’s death the only attorney who would have 
any locus standi would have been the attorney of the representa- 
tive or assign of the deceased.” They based their decision as 
well on the terms of section 32 as on the general law, and as 
we have pointed out, section 32 is clear and specific in its 
direction that where a document is presented for registration 
by an agent, such agent shall be duly authorised by a power 
of attorney executed and attested in the manner prescribed by 
the Act and that only powers of attorney duly executed and 
authenticated as by the Act is prescribed shall be recognised. 
Inayat-ullah was not legally entitled to present the deed for 
registration as he did not hold such a power of attorney as could 
be recognised by the Registrar. He had no authority to invoke 
the power and jurisdiction of the Registration officer and the 
latter, we think, not being legally invoked, had no jurisdictién to 
entertain his application. The Statute has made presentation by a 
duly authorised agent the indispensible foundation of the juris- 
diction of the registration officer if a document is presented for 
registration by an agent. 
In answer to the argument that the error of the Sub-Registrar 
was a defect in procedure only, and in view of section 87 of the 
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Act did not inyalidate the act of registration, it is only necessary 
to refer to the comment of their Lordships in the case above 
mentioned upon two cases which were cited and relied upon by 
the appellants before them. “Neither case,” they say, “ gives 
any countenance to the view that the absence of any party 
legally entitled to present a deed for registration is a defect in 
procedure falling under section 87.” Now Inayat-ullah was 
not legally entitled to present the deed for registration, and 
therefore the Registrar was not justified in accepting the deed 
for registration from him. The fact that the Sub-Registrar 
. summoned Daulat Ram before him and obtained his consent 
to the registration of the deed, does not, we think, help the plain- 
tiff-respondent, in as much as the Sub-Registrar had no authority 
whatever to carry out the registration, the document not having 
been duly presented to him for registration. His jurisdiction 
only comes into force if and when a document is presented to 
him in accordance with law. The principle which underlies 
the ruling of their Lordships in the case to which we have 
referred, seems to us to be applicable to this case. 

For these reasons we allow the appeal, set aside the decrees 
of both the lower Courts and dismiss the plaintifs claim’ with 
costs in all Courts, including fees in this Court on the higher 
scale. 

J. B. L. Appeal decreed. 
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Will speaks from the date of death—revocation—presumption—loss of the 
original—admisaton of testator—Destruction. 

A will must be construed as speaking and taking effect with reference 
to the state of things in existence immediately before the testator’s death. 
This principle applies to Hindu wills also. 

Where the original will is not to be found, there is a presumption in 
English law that it has been destroyed. But the presumption is not so 
strong in India as in other countries where wills are taken greater care 
of, 

Where there was no evidence of the destruction of the will by the 
testator but the plaintiffs relied on the non-production of the will and the 
deposition of certain witnesses who said that the testator had admitted 
having destroyed the will, held that these facts were not sufficient to 
establish the presumption of revocation. 

i è F, A. No. 4 of 1904. 
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. Staines v. Stewert, 11 Sw. and Tr., 320; Doedem Shalleross v. Palmer, 
16 Q. B, 757; Keen v. Keen, L. R., 3 P. and D. 105; Podmore v. 
Whatten, 3 Sw. and Tr., 449; Finch v. Finch, L. R., 1 O. L., Series, 
P. D., 371; Brown, v. Brown 8 E, and B., 376, referred to. 
APPEAL against the decree of H., David, Esq., Subordinate 
Judge of Meerut. 


Suit for possession. 


The facts of the case sufficiently appear from the judgment 
of the Court. 


Motilal Nehru eee him Durga Charan Banerji), for the 
appellants. 


`A. E. Ryves, for the respondent. 


The following judgment was delivered by 

Kwox, J.—This appeal arises out of a swt brought by the 
plaintiffs who are appellants here, to recover possession of pro- 
perty, moveable and immoveable, of the value of upwards of 
Rs. 6,00,000. The property belonged to one Nanak Chand, a 
Brahmin, residing in Meerut, who died on the 16th of October, 
1899. He left him surviving his widow, named Musammat 
Champa, who died at Calcutta on the 9th of March, 1900. He 
left no issue. The plaintiffs are the grandsons and great grand- 
sons of one Kishun Sahai, the paternal uncle of Nanak Chand, and 
claim to be entitled to his estate as reversioners. On the 20th 
of January, 1885, Nanak Chand executed a will which is printed 
at page 72 of the respondent’s book. He was then in the 23rd 
year of his age. By this will he left his property, subject to an 
allowance of Rs. 100 a month to any widow he should leave 
behind, in trust to the District Judge, and if he should decline to 
act, to the Collector of the District. By paragraph 8 of the will 
he declared that 4 of the income of his estate should be spent in 
charity, namely, in the distribution of food among tray ellers, 
Fagirs, and devotees, and in assisting the needy. He states that 
it is not his object that such persons as are healthy and habitually 
carry on begging as a profession and dislike to do work should 
be assisted. By paragraph 9, another + of the income of, the 
property is devoted to the assistance of friendless people and 
widows of respectable families who would feel it a disgrace to 

ask openly for relief, and to other matters of public utility. By 
paragraph 10 of the will the remaining 3 of the income is direct- 
ed to be applied to the construction of a school to be called “ The 
Nank Chand AngloSanskrit School” for teaching English, 
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Sanskrit, Nagri, and Urdu, to students of all castes and creeds, 
preference being given to Hindu boys. The will provides that 
if the testator should leave a son, the whole of his property 
should go to him, and he reserves to himself the right to adopt 
ason. The will provides that only in the event of the testator 
leaving neither a begotten nor an adopted son is the property to 
go to the District Judge. The will also makes provision for any 
daughters that he might leave. In paragraph J of the will the 
testator says that he has long been living separate and has up to 
that moment been separate from the descendants of his uncle, 
Lala Kishun Sahai. This will was witnessed by no less than 
twenty-eight witnessss, and it was presented for registration, 
and duly registered by the District Registrar, Mr. Harrison, on 
the 22nd of January, 1885. The or! iginal willis not forthcoming 
but an authenticated copy of it taken from the transcript made 
of it in the District Registrar’s book at the time of regis- 
tration is on the record.’ The District Judge having declined to 
administer, the Collector of Meerut took possession of the estate 
a fow days after the death of Musammat Champa. The present 
suit was instituted against the Collector on the 8th of July, 1902, 
and it was dismissed by the learned Subordinate Judge on the 
10th of November, 1903. The case of the plaintiffs is that Nanak 
Chand, owing to his displeasure with the other members of his 
family, executed the will, but that before his death he became 
reconciled to them and increasingly fond of his wife, Musammat 
Champa; that he accordingly changed bis intention about his 
property and cancelled the will mentioned above in order that 
his estate might devolve upon his heirs in the ordinary course 
of inheritance, How and when the will was cancelled, the plaint 
does not state. In paragraph J1 of the plaint it is stated that 
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the will “was declared to be invalid and ineffective by means ` 


of cancellation made in clear words.” It is alleged that Nanak 
having cancelled his will died intestate and that his estate 
devolves on the plaintiffs as reversioners. Another plea put 
forward by the plaintifis is that at the time when the will was 
executed, Nanak was member of a joint Hindu family to which 
they belonged, and that the will is consequently invalid. The 
defence was that Nanak was separate from the members of his 
family for a considerable time before the execution of the will, 
that he was the sole owner of the property bequeathed by him, 
and that the will was never cancelled. 

The great bulk of the voluminous evidence, both oral and 
documentary, which has been adduced in the case was directed 
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to the issue as to whether Nanak was or was not separate from the 
rest of his family at the time he made his wil. The other main 
issue in the case was whether he had revoked the will. On both 
these issues the lower Court found in favour of the defendant. 
In the memorandum of appeal to this Court eight pleas are put 
forward. The last two were not pressed by the learned advocate 
for the appellants. The remaining six pleas relate to the two 
issues set forth above. The first, second, and third have reference 
to the iseue as to whether Nanak was at the time he made the 
will a member of a joint undivided Hindu family. If it were 
necessary to decide this issue, we should not have much 
difficulty in agreeing with the Court below in its finding. Nanak 
himself distinctly says in his will that he was separate at the time 
he made his will and there is a mass of evidence in support of 
his assertion. But in our opinion this issue is not at all material 
to the caso. It is admitted that Nanak did separate from the 
rest of his family in 1886 and that he was separate when he died. 
Having regard to this admitted fact, the contention on behalf of 
the plaintiffs that assuming that he was joint at the time of the 
will the will is thereby invalidated, cannot in our judgment be 
sustained. 

The rule enacted in 1 Vic. chap. 26, section 24, namely, that a 
will is to be construed as speaking and taking effect as if it had 
been executed immediately before the death of the testator 


- unless a contrary intention shall: appear by the will, has been 


embodied in the Indian Succession Act, 1865, section 77. That 
section has been incorporated in the Hindu Wills Act of 1870. 
It is true that this Act does not extend to these Provinces. But 
we see no reason whatever why the principle should not be held 
applicable to the case before us. We hold, therefore, that even 
if it had been shown that Nanak was joint at the time when he 
made the will, the will must be construed as speaking and 
taking etfect with reference to the state of things in existence 
immediately before the testator’s death, when admittedly he had 
separated from the members of his family. This disposes of the 
first three grounds of appeal. The 4th, 5th and 6th grounds 
refer to the issue as to whether the will had been revoked,’ by 
Nanak before his death. It may he mentioned here that it 
appears from the pleadings that on the 9th of November, 1899, 
a will purporting to have been executed by Nanak on the 14th 
of October, 1899, that is, two days before his death, was present- 
ed for registration by one Ram Sarup on behalf of the widow 
Musammat Champa. Registration of this was refused, and we 
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are informed that it is common ground that the will propounded 
by Ram Sarup wasa forgery. We have no information as to 
what were the contents of this forged will, or as to the grounds 
on which it was refused registration, the documents relating to it 
which were filed with the plaint having been returned to the 
plaintiffs. 

The will of the 20th of January, 1885, is no longer forth- 
coming and the case for the plaintiff is that it was torn up by 
Nanak Chand himself. The plaintiffs also rely upon the 
presumption which is set forth in many English authorities, 
namely, that if a will is traced to the testator’s possession and is 
not forthcoming at his death, it has been destroyed by him 
animo revocandi. 

The evidence adduced by the parties and particularly by the 
defendant relating to this issue is singularly meagre when 
compared with the mass of evidence adduced in regard to the 
other question as to whether Nanak was joint or separate when 
he made his will. 

For the plaintiffs eight witnesses were examined to prove that 
on four different occasions, Nanak said that he had torn up 
his will, In the case Staines v. Stewart and Jones (*) a 
witness was produced to prove that on a certain occasion the 
deceased said that he had made a will but had destroyed it. It 
was objected that this evidence was inadmissible. Sir C. Cress- 


WELL after referring to Lord OAMPBELL’S observations in Doe . 


dem. Shalleross v. Palmer(*) said “if the declaration of a 
testator that he had revoked a certain will by a subsequent will 
could not be received, on what ground could the declaration 
that he had revoked it in any other manner be received”, and 
he accordingly sustained the objection that the evidence refer- 
red to above was inadmissible. In a later case, Keen v. 
Keen(*) it was, however, held by Sir J. Hannen that “a state- 
ment by a testator that he had altered his mind as to the 
disposition of his property and that he had therefore destroyed 
his will, although it may not be evidence of the fact of the 
destruction of the will, is evidence of intention from which the 
fatt of destruction may be inferred, there being other circum- 
stances leading to the same conclusion”. In the present case 
we have no evidence to prove the actual destruction of the will. 
The only evidence adduced is that the testator said that he had 
(1) [1861] 2 Sw. and Tr., 320. 


(2) [1851] 16 Q. B., 747. 
(3) [1873] L. R., 3 P, and D. 105, 
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destroyed the will, and there is, we think, in this case, an entire 
absence of evidence of other circumstances leading to the same 
conclusion. The evidence of the eight witnesses referred to 
above has not been believed by the learned Subordinate Judge 
who had an opportunity of seeing the witnesses and noting 
their demeanour. We have carefully read that evidence, and 
we must say that it carries no conviction to our minds, As 
found by the learned Subordinate Judge, it was in the highest 
degree unlikely that a wealthy man like Nanak Chand in the 
prime of life should have had such difficulty as is referred to 
by the witnesses in finding a wife. From the evidence of 
Parshadi Lal of Khurja, one of the witnesses called for the 
plaintiffs, it appears that the motive which Nanak had for tear- 
ing up his will was that it was an obstacle to his getting 
married: That is not the reason assigned in the plaint which 
attributes the cancellation of the will to the reconciliation 
between Nanak and his relations. In our-opinion there is no 
reliable evidence of any such reconciliation. Nanak Chand, a 
witness for the defendant, whose house is in the same mohalla 
as that of Nanak, deposes that he saw no renewal of friendly 
relations between Nanak and the plaintiffs up to the time of 
Nanak’s death. The evidence for the plaintiffs in our judg- 
ment entirely fails to prove that Nanak revoked his will. On 
behalf of the plaintiffs, however, reliance is placed on the 
presumption of English law referred to above. The learned 
Subordinate Judge doubts whether that presumption would be 
applicable in this country. Weare disposed to think that in 
India the presumption from a will not being forthcoming, would 
at least not be so strong as in other countries where wills are 
taken greater care of. On the facts appearing in the evidence, 
however, we doubt whether, if this were an English case, the 
presumption referred to would arise. Nanak, as we have eaid 
above, died on the 16th of October, 1899. His widow was at 
that time absent from home residing with a connection in the 
town of Anupshahr in a different district. It appears from 
the evidence of Sis Ram, a witness for the plaintiffs, that the 
plaintiffs, Sri Newas and others, quarrelled about the property 
and put up locks on the house. Musammat Champa afterwards 
came and took possession. There is no evidence whatever to 
prove that a search for the will was made by any responsible 
person when Nanak died, and that it.was not forthcoming at 
his death. This being so, does the presumption as to the re- 
vocation of the will arise? We think that on the facts it does 
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not. In the case Podmore v. Whatjon(*), Sir J. P. WILDE 
says “ the will having been thus made, the next and most im- 
portant question is what became of it.” On the part of the 
plaintiff it was urged that this was an enquiry upon which the 
Uourt wag not bound to’ enter that the will thus made could 
only be revoked by the specific methods indicated in the Wills 
Act, and that unless the defendant established its revocation, 
the Court was bound to pronounce it unrevoked and admit it to 
probate. On the part of the defendant it was argued that as 
the will itself was not forthcoming and had been last seen in 
the custody of the testatrix, the law must presume that she 
had herself revoked it. The Court cannot accede to either of 
these views. A material question of fact has to be decided 
in this case before any presumption arises on either side; 
and it is this, was the will found at the decease of the 
testatrix or not? If it was found at her death and in an unmu- 
tilated state then she did not revoke it. If it was not so found 
then there is room and foundation for the revocation which the 
law will presume in the absence of testimony to rebutit. In 
most cases the solution of this question presents no difficulty, for 
the depositories of the deceased are duly searched by those whose 
` good faith is not impugned and who vouch for the fact-one way 
or another. But in the present ease it is far otherwise.” There 
_ is not shown to have been any search by any responsible person 
for the will when Nanak died. His house was in the possession 
of those whose interest it would be to get rid of the will.. It was 
not till nearly five months after the death of Nanak that the Col- 
lector took possession. 


In Finch v. Finch (*) Sir J. P. Witpe after referring to the 
passage cited above from Podmore v. Whatton says, “but 
that difficulty does present itself in the present case for the depo- 
sitories of the deceased before they could be searched by any in- 
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dependent person were clearly accessible to and are proved in © 


evidence to have been investigated by the only person who was 
interested in destroying the will if it existed.” 

At page 374 of the same judgment the learned Judge says, “ It 
is ; enough that the Court is satisfied that there is no proof that 
this will was not found in the depositories of the testator. It is 


the non-existence of the paper at the time of death which leads’: 


to the legal presumption of revocation.” In the case Brown 


(1) [1864] 3 Sw. and Tr., 449. 
(2) [1867] L. R., 1 O. L. Series, P. and D., 371, 


CIVIL. 
1906. 
—— 
Sais SABITRI 
Prasan 


v. 
Tak COLLEOTOR 
or MEERUT. 


Knoz, J. 


HIGH COURT. . [A.t J.R. 


v. Brown (') Lord Caupnery, C. J., at page 884, says “ Certain- 
ly the fact of the will being last traced to the possession of the 
testator and not being found is not conclusive that he cancelled 
it. If for instance it could be shown that the heir at-law had 
access to the place where the testator had deposited the will and 
grounds could be shown for a suspicion that he had destroyed it, . 
it would be acase to consider.” Having regard to what was 
said in the cases cited above, we are of opinion that the facts 
established in this case are not such as to raise a presumption of 
revocation. 

For the defendant evidence was called to prove the existence 
ofthe will after the time when according to the plaintiffs’ wit- 
nesses, Nanak said he had destroyed it, and one witness, Murli 
Mahajan, says that he saw the will in January or February follow- 
ing Nanak’s death. The learned Subordinate Judge distrusts 
this evidence for the defendant. He may be right in his view 
as tothe credibility of this evidence for the defence. But even 
if it is not believed, we think that the plaintiffs’ case must fail. 
It is proved beyond any doubt that Nanak did execute the will 
under which the respondent has taken possession. In our judg- 
ment itis not proved, and no presumption arises that it was 
ever revoked. We consider it unlikely that Nanak, his relations 
with the family being what they were, should have destroyed 
the will and not executed another. If the case now set up for the 
plaintiffs is true, the destruction of the will must have been well 
known not ouly to them but also to Musammat Champa; and if 
they knew that the will had been destroyed, it is difficult to 
understand why an application was not made for mutation of 
names in the revenue records in favour either of Musammat 
Champa or of the plaintiffs. Ona review of all the evidence and 
of the authorities we have no hesitation in coming to the conclu- 
sion that the appeal must fail. 

In our opinion the respondent has printed a considerable mass 
of documentary evidence which was unnecessary. We may refer 
to the long list of biddings at the sale of moveable property. 
Having regard to this we only allow the respondent ths of the 
costs incurred by him in printing and translation in this Court, 
as we do not think it right that the appellants should be saddled 


with the whole of these costs. We dismiss the appeal. The 


respondent, subject to the above exception, will have the costs of 
this appeal, which will include fees on the higher scale. 


J. B. L. Appeal dismissed, 
(1) [1858] 8 E. and B., 876. 
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Hindu Law— Widow-—Relinquishment—absolute—accelerating the estate Sraniny, C. J. 


of reversioner—Document conferring benefit upon two persons— Estoppel. 


A Hindu widow, under an agreement, gave half the property of her 
husband to the ancestor of the plaintiff and half to the ancestor of the 
defendant who were the reversionary heirs of her husband in an equal 
degree, and who promised to give her some money for maintenance. 
Both of them died in the life-time of the widow and on her death the plain- 
tiff as the nearest reversionary heir living brought this suit for possession 
of half the property in-possession of the defendant. Held that the plain- 
tiff was entitled to recover. A Hindu widow can accelerate the estate 
of the heir only by conveying absolutely and destroying her life estate. 
In as much there was no proof of absolute relinquishment, her life estate 
was not destroyed. Behari Lal v. Madho Lal, I. L. R., 19 Cal., 236, 
Ramphal Rai v. Tula Kuari, I. L. R., 6 AIL, 116, referred to. 


Held further that the fact that plaintiff's father obtained benefit under 


the document did not estop him from maintaining the suit. 


SECOND APPEAL against the decree of Rai Bahadur Lala 
Baijnath, District Judge of Jaunpur, reversing the decree of 
Maulvi Saiyid Zain-ul-abdin, Subordinate Judge of Jaunpur. 


Suit for possession of property. 


The facts of the case sufficiently appear from the judgment 
- of the Court. 


Sundar Lal.(with Mangal Prasad Bhargava), for the appellant. 


Wdliam Wallach (with A. E. Ryves and Haribans a for 
the respondents. 


The judgment of the Court was delivered by 

STANLEY, ©. J.—The plaintif-appellant, during the course of 
the hearing of this appeal, abandoned his claim to the grove, 
portion of the property sought to be recovered in the suit, out 
of which this appeal has arisen. It has been found by the lower 
appellate Court upon an issue remanded toit by this Court that 
the ruined house in kasba Kirakat, also claimed in the suit, was 
not self-acquired property of Sheo Bakhsh Rai, and the claim 
to this house therefore clearly fails. The only proper ty, there- 


fore now in dispute between the parties; is a 6 anna 8 pie share 
38. A. No. 957 of 1904. 
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in kasba Kirakat khas, and a 6 anna 8 pie share in Chak kasba. 
These two shares have been found to have been the self-acquired 
property of Sheo Baksh Rai, the husband of Musammat Sheo- 
barna Kunwar. He died childless many years ago, leav- 
ing his widow him surviving. At the time of bis death his 
presumptive heirs were his two nephews, Rameshar Dayal and 
Sheombar Lal, sons of his uncle Bhairo Datt. The defendant, 
Durga Charan Lal, is the grandson of Rameshar Dayal. After 
the death of her husband, Musammat Sheobarmna Kunwar made 
transfers in favour of several parties of portions of the property 
of her husband including kasba Kirakat khas. In consequence 
of these transfers, Rameshar Dayal instituted a suit to have the 
transfers set aside and for possession of the property alleging that 


_it was ancestral property, which had belonged to Sewan Lal, the 


father of Sheo Bakhsh Rai, and that Sheo Bakhsh Rai had pre- 
deceased his father. It was decided in that suit that none of the 
transfers were made to meet a legal necessity and therefore that 
they should be cancelled, but that Musammat Sheobarna was 
entitled to retain possession of the property during her life. 
This we gather from the decree of the Subordinate Judge of 
Jaunpur, dated the 20th of April, 1871, which has been filed 
in this case. Sheobarana Kunwar, after the date of this order, 
appears to have permitted Rameshar Dayal to hold possession 
of the property in dispute in this suit, which was half of the 
property owned by Sheo Bakhsh Rai in kasba Kirakat khas 
and Chak kasba, he paying her maintenance allowance, but there 
is no evidence before the Court to show what the arrangement 
was under which he was allowed so to enjoy the property. In 
a document, dated the 13th of March, 1872, whereby Musammat 
Sheobarna Kunwar gave up possession of the other half of the 
property in dispute to Sheombar Lal, the father of the plaintiff, 
there is a recital that her husband was the owner of a 13 anna 
4 pie share in kasba Kirakat khas and 13 anna 4 pie share in 
Abdullahpur by right of purchase and of shares in two other 


villages, with which we are not concerned, and that Musammat 


Sheobarna Kunwar was in possession of this property up to the 
date of the document. Then follows this recital :——“ One-half 
of this property has been decreed in favour of Lala Rameshay 
Dayal on the ground of right and proof of inheritance.” Then 
follows a statement that Musammat Sheobarna Kunwar was an 
old and pardahnashin lady and unable to do the work of the 
ilaka, and that Sheombar Lal is entitled to it by right of inherit- 
ance and was prepared to bring a suit to enforce his right, and 
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after these recitals she purported to give up her possession. of 
this half of the property to Sheombar Lal and to put him into 
possession of it. The document contained a provision that out 
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of the income of the property, Sheombar Lal should, during the Ra? Kisuore 
lifetime of Sheobarna Kunwar, give her in cash Rs, 31-8-0 per Dvurca CHABRAN. 


annum and the income of a market for one day in one month 
for her maintenance. This document was ‘witnessed by, 
amongst others, Rameshar Dayal, who described himself ag 
the owner of the other half of the property. The recital in this 
document that one-half of the property had been decreed in 
favour of Rameshar Dayal is not correct. As we have pointed 
out by the decree of the Subordinate Judge of Junpur of the 
20th of April, 1871, the transfers made by Musammat Sheobarna 
were declared to be invalid, but her life estate in the property 
was not interfered witb, nor was one-half of the property decreed 
- in favour of Rameshar Dayal. This recital in the document of 
the 13th of March, 1872, is altogether inaccurate. Both Rame- 
shar Dayal and Sheombar Lal predeceased Musammat Sheobarna. 
She died on the 24th of October, 1894, and, upon her death, the 
defendants, who were in possession of the property in dispute, 
refused to give up possession to the plaintif who admittedly 
was the nearest reversionary heir of Sheo Bakhsh Rai at the 
death of Musammat Sheobarna. Hence the suit out of which 
this appeal has arisen. 

The Court of first instance decreed the plaintif’s claim in 
respect of the property now in dispute, but upon appeal the 
lower appellate Court reversed the decision of the Court below, 
holding that the plaintiff under all the circumstances had no 
right to the property. In the course of hig judgment the 
learned District Judge says: “ After the suit of 1871 the widow 
gave half the property in Kirakat to the plaintiff and he is in 
possession of it. The other half remained in possession of the 
defendant. During the widow’s lifetime each of the parties let the 
property to tenants and recovered its rents as owner. ‘Che widow 
received maintenance from both. Therefore, although the pro- 
perty may have been the property of Sheo Baksh and went to his 
witlow after his death, yet the parties by their own conduct 
treated it as if it belonged to Sewan Lal by right of survivorship 
after the death of his son and allowed the widow to give half to 
one and put the other in possession of the other half. They 
cannot therefore recede from their own conduct now, and the 
plaintif who is in possession of the half turn round and say that 
his half was limited, to the widow’s life-estate. It was on the 
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Crvib. contrary given to his father as he was about to sue for if in 
1908. recognition of his right as reversioner and the widow contented 
=~ herself with a maintenance allowance as if it was the joint 


Ras KisHORE property of her husband and father- in-law. I therefore hold that 


Durga CHARAN. the plaintiff has no right to sue.’ 
a Jey, C. J We are of opinion that this decesion is erroneous. If there 
ie were any evidence on the record to show that Musammat Sheo- 
barna absolutely relinquished her life estate in the property in 
favour of Rameshar Dayal, we should have been bound to consider 
whether or not that relinquishment did not have the effect of 
accelerating the estate of Rameshar Dayal, who at the time was 
one of the two presumptive heirs of Sheo Baksh Rai. In the case 
of Behari Lal v. Madho Lal Ahir Gayawal(') Lord Morris in 
delivering the judgment of their Lordships of the Privy Council 
observed that “ It may be accepted that according to Hindu Law, 
the widow can accelerate the estate of the hew by conveying 
her life estate.” In that case it was not necessary to clecide this 
question seeing that it was held that as the widow retained 
possession for her own life of the property of her husband under 
the provisions of the Ikraranama wnder-which she purported to 
relinguish it, she had not completely surrendered her estate, and 
it did not therefore become immediately vested in the grantee. 
In the judgment it is said “it was essentially necessary to with- 
draw her own life estate, so that the whole estate should get 
vested at once in the grantee. The necessity of the removal 
of the obstacle of the lite estate is a practical check on the 
frequency of such conveyances.” The position taken up by their 
š Lordships of the Privy Council is in conflict with the ruling 
laid down by a Full Bench of this Court in the case of Ramphal 
Rai v. Tula Kuari(‘). In the course of their judgment in that 
case, the learned Judges, consisting of STRAIGHT, OLDFIELD, 
Bropuurst, AND TYRELL, Jd., said “we know of nothing in the 
Hindu Law to sanction the view that a person possessed of limited 
rights such as those of a Hindu widow, can, by uniting with one 
of many others having identical interests in expectancy on the 
happening of a certain event, anticipate that event and convert 
such individual expectancy into an immediate absolute estates of 
full proprietorship. Jf this were permissible, it would virtually 
confer upon a Hindu widow the right of directing the succession 
to her husband’s proper ty in her lifetime, when in law it only 
opens upon her death.” It is unnecessary for us in the Bien 
(1) [1891] I. L. R., 10 Cal, 236. 
i (@) [1883] I L. R., 6 AlL, 116. 


VOL. İL] - ° Had court. 


case to determine whether the position assumed by the Judicial 
Committee in the case of Behari Lal v. Madho Lal Ahir Gayawal 
was intended as a recognition of the rule which undoubtedly 
prevails in the Calcutta High Court, in as much as we are unable 
to find on the record any evidence to establish that Musammat 
Sheobarna Kunwar ever made an absolute surrender of her life 
estate in favour of Rameshar Dayal. It would seem that by some 
arrangement Rameshar Dayal was permitted to hold possession 
of the property, he paying a certain allowance to Musammat 
Sheobarna for her maintenance. * This falls far short of proving 
an absolute surrender of the life-estate. i 

It was meekly contended that tbe plaintif is estopped from 
maintaining the suit. This argument was based upon the docu- 
meut of tbe 13th of March, 1872, on the fact that the plaintiff and 
his father took benefits under that document, and on the fact that 
Rameshar Dayal was a witness to that document and in it des- 
cribed himself as owner of the property in dispute. We are 
unable to hold that these matters or any conduct on the part 
of the plaintif ór of his father, Sheomber Lal, are or is such as to 
disentitle the plaintiff to mantain his claim. 

Under these circumstances we think that the decision of the 
Court of first instance was correct. Raj Kishore was admittedly 
‘the nearest reversionary heir of Sheo Bakhsh Rai when the 
inheritance opened upon the death of Musammat Sheobarna. 
We therefore allow the appeal, set aside the decree of tbe lower 
appellate Court and restore the decre of the Court of first ins- 
tance in regard to two properties mentioned in Schedule B, 
namely, the shares in kasha Kirakat khas and in Chak kasba. 
Iu respect of the house in ruins in kasba Kirakat and the grove 
mentioned in the schedule to the claim, the appeal fails. The’ 
proper order, we think as to costs, will be that the parties shall 
pay and recelve costs in all Courts including fees in this Court on 
the higher scale, according to failure and success. We order 
accordingly: The-mesne profits awarded to the plaintiff will be 
determined in execution. 

J.B. L, | Decree modified, 
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beis a permanent character. 


The plaintif was recorded zemindar of Daraganj, in the Municipality 
of Allahabad. The wajib-ul-ara provided that the zemindar was entitled 
to Dhik (royalty) in oase the house of any tenant was sold. Certain 
houses were attached and advertised for sale as the property of the 
defendant judgment-debtor. The zemindar brought this suit for 
declaration of his right. It was found that for 35 years the judgment- 
debtor and his predecessors in title, who did not cultivate any land, were 
in possession of the houses and the site, and had never acknowledged 
the plaintiff's right, nor had paid him any any rent. Held that they 
acquired a title by prescription in the site as well as the houses, and 
their rights could be sold. Per Stanuuy, C. J.—lIf a license was granted 
by the zemindars to the predecessors in title of the judgiment-debtor, 
and they acting upon that license built a house which was of a permanent 
character, the zamindar could not revoke the license and seek possession 
of the site. 


Szconp APPEAL against the decree of W. D. Burxrrr, Esq., 


District Judge of Allahabad, reversing a decree of Pandit Raj 
Nath Sahib, Subordinate Judge. 


Suit for a declaration that certain houses with their site are 
not liable to sale in execution of a decree. 

The facts of the case are as follows :— 

The plaintiff, Mir Khair-ud-din Husain, is the zamindar of 
Mustafabad, a hamlet of Daraganj, mahal Uparhar, which lies 
within the Municipality of Allahabad. Bhola and his predeces- 
sors, who have not been agriculturists or agricultural tenants, 
were owners of certain houses in the said hamlet.” Bhadder 
held a decree against Bhola, and in execution of that decree 
he sought to bring those houses to sale. The plaintiff sued for 
a declaration that the houses with the ground were not liable 
to sale and in case of the sale of the materials of the houses, he 
was entitled to Dhik at the rate of 10 per cent. on the sale 
proceeds, The Court of first instance dismissed the suit. 


The lower appellate‘Court reversed this decree. 
*§ A. No, 910 of 1905. 
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The decree-holder defendant appealed. 


Tej Bahadur Sapru (with him Madan Mohan Malaviya), for the 
appellant. 
J. N. Chaudri for Moti Lal Nehru), for the respondent. 


The following judgments were delivered :— 


.Strantey, ©. J.—I agree in the conclusion at which my 
brother Rustousee has arrived. The question before us, it 
appears to me, must he determined upon the proper inferences 
to be drawn from the facts which are not in dispute. It is 
admitted that the site of the house in dispute lies within the 
ambit of the plaintiffs zamindari. It is also admitted that the 
house was built many years ago and that neither the owner of it 
nor any of his predecessors in title ever paid any rent for it, nor 
gave any acknowledgment of his title to the zamindar, nor 
carried on any trade, such as that of carpenter, blacsmith, &ec. 
for the carrying on of which sites in the abadi of a village are 
usually granted by the zamindar free of rent. It is also admitted 
that the property lies within the Municipal limits of the city of 
Allahabad. It seems to me that the reasonable presumption 
from the long uninterrupted possession and enjoyment of the 
property by Bhola and his predecessors in title is, that they 
acquired the absolute ownership of the site. If they did not 
acquire it by a grant from the zamindar, they have acquired 
it by adverse possession. I would further point out that if we 
may presume that if a license merely was granted by the zamin- 
dar to the predecessors in title of Bhola to build the house in 
question, and they acting upon that license built the house which 
is admittedly one of a permanent character, the zamindar, in 
view of section 60 of the Indian Easements Act, could not revoke 
the license so granted. He could not revoke the license and 
require that the house be removed. I would, therefore, allow the 
appeal, set aside the decree of the District Judge and restore the 
decree of the Court of first instance. 


RUSTOMJEE, J.—The facts in this case arose as follows :—Defen- 
dant No. 1 had obtained a decree against the father of defendant 
No. 2, aminor. Under this decree, certain houses situated in 
mohalla Daraganj, of the city of Allahabad were attached and 
advertised for sale with their site for the 17th Sepember, 1904. 
Upon this the plaintiff who is entered in the Government papers 
_ ag zamindar of the land on which the houses were built, brought 
a suit for a declaratory decree that he was the owner and posses- 
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sor of the houses in question, and that they were not liablé to 
be sold in execution of that decree. He further prayed that in 


case of the sale of the materials of the houses being allowed, he” 


should be declared entitled to “ Dhik ” at the rate of 10 per cent. 
on the sale proceeds. He relied mainly on a condition which 
was entered in his wajib-ul-arg (records of rights); this is set 
out in extenso in paragraph 6 of the plaint and runs as follows :— 
“ No tenant can build a new house without the permission of 


the zamindar and after his abandoning the village, the zamindar 


is the owner of the materials of the house. In case of his 
presence (in the village) the tenant will be entitled to sell the 
materials (of the house) provided the house has been built at 
his own expense, and at the time of sale of the house the tenant 
shall pay a royalty called Dhik to the zamindar, at the rate 
of Rs. 10 per cent.” ; 

Tn the result the Court of first instance dismissed the plaintiff's 
suit on the ground that as the minor defendant and his prede- 
cessor in title did not come in the category of cultivators or 
riyaya, of the plaintiff, the terms of the wajib-ul-arz could 
not apply to them. Jt also held that the defendants had “proved 
by very reasonable oral and documentary evidence that along 
with the site, the houses in Daragun} had been constantly sold 


. Within 35 years before this day, and the zamindar never 


obtained any right in respect of the site of the old houses.” 
Upon this the plaintiff preferred an appeal to the Court of the 
District Judge. That officer agreed with the Court of first ins- 
tance in holding that the custom entered in the wajtb-ul-arz 
could not apply to the houses in question. He, however, came 
to the conclusion that the plaintiff was entitled to the declaration 
sought by him as regards the site of the houses, and hence he 
gave him a qualified decree declaring that the site was not sale- 
able. This has lod to the present second appeal of defendant 
No. 1, who who was decree-holder in the original case. The 
portion of the District Judge’s judgment which deals with this 
question of site runs as follows :— 

“ With regard to the site other considerations come in. There 
is no proof as to how the houses came to be built. The site is 
admittedly in the zamindari of the plaintiff. In the absence of 
evidence I must assume that the houses were built with the ex- 
pressed or implied consent of the plaintiff or without his know- 
ledge. Had he objected, and the defendant’s predecessors per- 
severed in spite of his objection a question of adverse possession 
might arise. But the burden of the proof of such objections 
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would lie with the defendent. Proceeding under this assump- 
tion I cannot find how the plaintiff las lost or the defendant 
acquired proprietary rights in the site.’ I am unable to agree 
with the proposition set down here. It seems to me that the 
question regarding the site of the houses stands on the same 
footing as that of any other land, which has been continuously 
in. the possession of a man for twelve years or more. If the 
proprietor of such land sleeps over his rights and allows a 
stranger to continue in undisturbed possession of it for twelve or 
more years without exercising any of his rights of a landlord, 
then that man undoubtedly obtains an indefeasible title to 
the land. In the present case it is admitted before us that 
defendant No. 2 and his predecessors in title have been in 
continuous possession of the site of the houses for considerably 
over twelve years‘as owners. Jam of opinion then, that this 
possession must be looked upon as adverse and that it has 
given the defendant an absolute title to the land. I consider, 
therefore, that the site of the houses is legally capable of sale 
under the decree obtained by defendant No. 1. This appeal 
might accordingly be allowed and the decree of the appellate 
Court might be set aside, that of the Court of first instance 
being restored. 

By tae Court:—The order of the Court is that the decree 
of the lower appellate Court be reversed and the decree of the 
Court of first instance restored with costs in all Courts, includ- 
ing fees in this Court on the higher scale, 


Appeal decreed. 


pee re ate a aaa 


ABUL HASAN KHAN 
, HErEuUS 
BHURA AND ormers.® 


` N. W. P. Tenancy Act (LI of 1901, Local), section 63—Tenant-—aequiring 
zemindari, effect of—ejectment. 

e When a person enters upon a land as tenant, he is liable to all the 

. incidents of the tenancy. The fact that during the time of his occupancy 

he acquires a share in the proprietorship of the village makes no change 
in his status. 

Seoonp APPEAL against the decree of H. Warburton, Esq., 
District Judge of Agra, reversing a decree of Munshi Mohammad 
Ali Khan, Assistant Collector of the first class of Agra. 

; *§. A. 697 of 1904. 
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HIGH COURT. LA. Ł. J. R. 


Suit in ejectment. A 
The material facts appear from the judgment. 


The Court of first instance decreed the suit. The lower appel- 
late Court reversed the decree. 


Plaintiff appealed. 
Muhammad Ishaq, for the appellant. 


Tej Bahadur Sapru (for Satish Chandra Banerji), for the res- 
pondents. 


The following judgment was delivered by 

Kwox, J.—Muhanmmad Abul Hasan Khan, lambardar of mauza 
Mangrauli, brought a suit for the ejectment of Bhura and Johri 
from certain land scheduled in the plaint. His allegation was 
that they were non-occupancy tenants of the said land and 
refused to relinquish it. The defence filed was to the effect 
that the respondents were tenants with right of occupancy in 


the land, the subject-matter of this suit; further, that they were 


vamindars of the land in dispute aud that a suit for ejectment 
would not, in consequence, lie. The Court of first instance 
decreed the claim. The lower appellate Cowt in a judgment, 
somewhat perfunctory and difficult to understand, held that 


_although the respondents at the commencement of their tenancy 


were tenants holding from the zamindars of mauza Mangrauli, 
they had subsequently redeemed a mortgage on their property 
which they had effected and had thus regained their possession 
as proprietors in the village and were no longer tenants and 
could not be ejected as tenants. The view taken by the learned 
Judge is incorrect. The respondents entered upon the land in 
dispute as tenauts and until they give up possession of their 
tenancy, they are liable to all the incidents of such tenancy. 
The mere fact that during the time of occupancy they recovered 
or acquired in some way a share in the proprietorship of the 
village, makes no change in their statusso far as the holding is 
concerned of which they are tenants. This was laid down by a 
Bench of this Court.in second appeal No. 739 of 1889, decided 
on the 7thof December, 1891, viz., Fakharuddin Khan and others 
v. Bhoyi Tewari. The appeal is decreed. The decree of the 
lower appellate Court is set aside and that of the Court of first 
instance restored with costs including, in this Court, fees on the 
higher scale. 
Appeal decreed, 
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NASIR-UL-ZAMAN KHAN 
versus 


AZIM-UL-LAH AND OTHERS.” 


Easements Act (V of 1882), section GO, clause (b)—Liesnse, revocation of— 
work of permanent character. 


A license cannot be revoked when the licensee, acting upon the license, 

“executes a work of a permanent character. ° A kuteha thatched house may 

be a work of a permanent character, and the fact that the thatch is renewed 

. front time to time, does not make it a work of a temporary character. 
Winter v. Brockwell 8 East, 308, referred to. 


SECOND APPEAL against the decree of Babu Nihal Chandra, 
Subordinate Judge of Shahjahanpny, reversing a decree of the 
Munsif of East Budaon. 

Suit in ejectment. | 


The material facts appear from the judgment. 


The Court of first instance decreed the suit, but the lower 
appellate Conrt reversed the decree. 


Plaintiff appealed. 
‘Abdul Raoof, for the appellant. 


Satish Chandra Banerji, for the respondents. 


The following judgment was delivered by 


ÀIKMAN, J.—The plaintiff, who is appellant here, is the man- . 


ager of a Mihammadan monastery (khankah), The respondents, 
Abdul Ghafur and Musammat Chhota, have a house inside this 
enclosure. The plaintiff’s case was that the house was part of 
the khankah property and occupied by defendants by permission 

of a former manager of the khankah. The plaint states that the 
= defendants had been asked for rent and had refused to pay and 
that they had been served with notice to quit and had refused to 
quit the house. Accordingly, the plaintiff brought this suit to 
ejeot the defendants. The defendants pleaded that the house 
had been built by them and that they had for about ninety years 
occupied the land by building a house thereon. The Court. of 
first instance found that they were licensees and decreed their 
ejectment. On appeal the learned Officiating District Judge 
dismissed the suit holding that, although the defendants were 
licensees, the license could not be revoked having regard to the 

2 N, A. 806 of 1904, 
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Omi. provisions of section 60, clause (b), of the Indian Easements Act, 
1908. 1882, z.¢e., be held that the licensees, acting upon the license, 
—— had executed a piece of work of a permanent character in the 
tis AN construction of which they must have incurred expense. The 
v. plaintiff comes here in second appeal, and it is contended on his 


AZIN-UL-LAR. Pehalf that the respondents are not entitled to the benefit of 
Aikman, J. clause (b) of section 60, inasmuch as the house is described by 
eer the Judge as a kutcha thatched house. I gave considerable time 

to see whether counsel could discover any authorities as to what 
is to be considered as a work of a permanent character, but they 
have not been able to find any. In the leading case, Winter v 

- Brockwell(*), the work which the Court held to be of sucha 
nature as to render the license incapable of revocation was the 
construction by the defendant of askylight. In that case Lord 
ELLENbonovGE, C. J., said that he thought it very unreasonable 
that after a party had been led to incur expense in consequence 
of having obtained a license from another to do an act, and the 
license had been acted upon, the other should be permitted to 
recall his license and treat him just as a trespasser for having. 
done that very act. The Chief Justice also refers to.a previous 
decision, in which it had been held that a license executed 18 not 
countermandable, but only when it is executory. This latter 
view appears to go much further than the Indian statute. 

In my opinion the expression referred to is used to denote 
some work which is not merely of a temporary nature. f agree 
with the learned Judge of the Court below that the mere fact 
that the thatch of the house had to be renewed from time to time 
would not make the construction of a temporary character. It 
appears to me that.it was a question for the Judge of the lower 
appellate Court to decide on the materials’ before him, whether 
the house answered the description in the clause relied on. 
That Court has found that it does and in thy opinion there were 
materials before it for coming to that conclusion. 

I decline to interfere ane I dismiss the appeal with costs. 

Appeal dismissed. 


(1) [1867] 8 East, 308. . 
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AMIN-UL-LAH 
VETEUS 


HAJIRA AND OTHERS.” 


N.-IV. P. Tenancy Act (II of 1901, Local), section 197—mesne profits, suit 
for—suit for profits—Lessee. 


A suit for mesne prefits cannot be tréated as a suit for profits under the 
Tenancy Act. 


A lessee from a co-sharer is not a trespasser and a suit for mesne profits ` 


cannot be maintained against him. Bhola Nath v. Buskin, A. W. N., 
1804, p. 127. 

SECOND APPEAL against the decree of J. J. McLean, Esq., 
District Judge of Meerut, confirming a decree of H. David, Esq., 
Subordinate Judge. 

_ Suit for profits. 

Lhe material facts appear from the judgment. 

The Courts below dismissed the suit. 

Plaintiff appealed. 

Abdul Raoof, for the appellant. 

Abdul Majid, for the respondents. 


The following judgment was delivered by 


Baxerri, J.—The only question in this appeal is whether the 
Courts below were right in dismissing the claim of the plaintiff- 
appellant for mesne profits. It appears that the plaintiff and 
the first respondent are co-sharers in a certain village, and that 
under an arbitration award mace on the 12th of August, 1901. 
the extent of the share of each of them was declared. The first 
respondent, Musammat Hajira, granted a lease to the second 
defendand, Abdul Hamid, when the matter was pending before 
the arbitrator. The present suit was brought by the plaintiff 
to have the lease cancelled and for joint possesion. He also 
claimed a sum Rs. 250 as mesne profits from the defendants. 
The Court of first instance decreed cancellation of the lease and 
awarded joint possession to the plaintiff. It dismissed the claim 
for mesue profits. That decree has been affirmed by the lower 
appellate Court. It is contended in this appeal that the lower 
Courts ought to have made a decree for mesne profits against 

+3. A. No. 187 of 1906. 
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Qiyin. all the defendants, or at least against Musammat Hajira. As, 
1906. regards the lessee and the persons holding through, or under ` 
—— him, as they hold under a lease from one of the co-sharers, their 
ac ae possession’ cannot be deemed to be that of trespassers, aud 
Hasira. therefore a decree for mesne profits cannot be passed against 


Bunerii, 7 them. This was held in Bhola Nath v. Buskin). As regards 
Musamimat Hajira a decree for mesne profits could not be granted, 
she being a co-sharer, but the plaintiff can claim profits from 
her in the revenue Court in respect of his share in the village, 
and in that claim he may include profits in respect of the land 
now in question. It is contended that under section 197 of the 
Tenancy Act No. IL 1901, the learned Judge ought to have 
treated this suit as a suit for profits. But this could not be done 
as this was uot a suit for profits of the plaintiff's share in the 
mahal, but a suit for mesne profits. A claim for mesne profits 
is different in its essential. characteristics from one for profits 
under the Tenancy Act. Therefore this is nota matter which 
the learned Judge could have determined in the exercise of his 
powers under section 197. The appeal is without force. It is 
accordingly dismissed with costs to Mr. Abdul Majid’s clients 
who alone have appeared. Costs in this Court will include fees 
on the higher scale. 





Appeal dismissed. - 
(ly [1894] A. W. N., 127. 
Civi, MOHAMMAD ABDUL HAMID 
“19005. VETSUS 
= JAIRAJ MAL AND ANOTIIER.” 
Aug. 3. Mortgage—redemption, clog on the equity of— covenant to pay off a 
cANLEY, O, J. subsequent mortgage. 
USTOMJEE, J. The predecessor iu interest of the plaintiff mortgaged the property 
ne usufructuarily to defendants. He afterwards mortgaged the same property 
simply to the same mortgagees and inserted in the mortgage-doed a 
covenant for payment of both debts simultaneously. Held that this 
created a further charge on the property in respect of the further advance ; 
and the covenant was not a clog on tho equity of redemption, and the 
mortgegors could not redeem the usufructuary mortgage without redeem- 
ing the simple one. e 
Seconp AprreaL from a decree of D. R. Lyle, Esq., District 
Judge of Moradabad, affirming a decree of Pandit Girraj Kishore 
Datt, Subordinate Judge. 
Suit for redemption of a mortgage. 
The material facts appear from the judgment. 
Courts below dismissed the suit. 
e S. A. No. 768 of 1905. 


VOL. 1.] HIGH COURT. 
Plaintiff appealed. 
“Sundar Lal (with him J. N. Chaudrt), for appellant. 
Tswar Saran (for Motilal Nehru), for respondents. 
The judgment of the Court was delivered by 


Srantey, C.J.—This appeal arises out of a suit for redemption 
of a usufructury mortgage of date the 8th of February, 1900, 


executed by Kunwar Partab Singh, in favour of the defendants, 


to sectue the principal sum of Rs. 4,000. The mortgage contains 
a provision that the mortgagor shall havea right to redeem 
the mortgage on payment of the mortgage-debt at the end of 
any year. On the 15th of May, 1900, Kunwar Partab Singh 
executed a simple mortgage of tle same property in favour of 
the defendants to secure a further sum of Rs. 1,500 and interest. 
In this mortgage is a recital of the earlier mortgage and a 
covenant on the part of the mortgagor that he will repay the 
money due under it together with the money due on the earlier 
mortgage, and that without payment of the money due under 
the earlier mortgage he will not be competent to satisfy the 
money due under it. The plaintif, dn the 22nd of December, 
1903, purchased the equity of redemption in the mortgaged 
property at a sale held in execution Of a clecree obtained by one 
Raja Shiam Singh against the heir of Kunwar Partal Singh, who 
was then dead and obtained formal possession. He, on the 28th 
of June, 1904, deposited in Court under the provisions of section 
83 of the Transfer of Property Act, the amount due on foot of 
the usufructuary mortgage of the 8th February, 1900, but the 
defendauts refused to permit him to redeem that mortgage 
without payment of the amount due on the later mortgage. In 
consequence of this refusal the suit was instituted. 

The only question in the case is whether the plaintiff is 
entitled to redeem the usufructuary mortgage without also 
redeeming the later mortgage. Both the lower Courts held that 
the defendants-respoudents were justified in their refusal to 
permit redemption of one of the mortgages only and that the 
plaintiff was not entitled to redeem the first mortgage without 
redeeming the second also. — 

We are of opinion that this decision is correct. ‘The property 
comprised in both mortgages is the same. The second mortgage 
contains a covenant on the part of the mortgagor for payment 
of both debts simultaneously. It creates in effect a further 
charge on the property in respect of the further advance made 
by.the mortgagees to the mortgagor and, no doubt, the fact that 
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Orr. the mortgagees were in possession of the mortgaged property 

1906. was some inducement to them to make that advance. It appears 

— to us that it would be altogether inequitable to permit the mort- 
Mowau MAD 


Apur Hauip 2808 despite his express covenant to pay both debts together, 
to redeem one mortgage without redeeming the other. The 
relief which we are asked to give is equitable, and it is only 
‘Stanley, O. J. just that we should see that the party to whom equitable relief 
is given should do equity and fulfil the obligations which he 
undertook. It has been contended that the covenant contained 
in the later mortgage for payment of both debts simultaneously 
is a clog on the equity of redemption and therefore unenforce- 
able. But it seems to us that we should be extending the rule 
which forbids the imposition of a clog or fetter on redemption 
were we to hold that the agreement under consideration in this 
case falls under it. We may point out that there would be 
little to be gained by a mortgagor in the enforcement of such 
partial redemption as the plaintifl-appellant seeks in this case. 
If he were allowed to redeem the usufructuary mortgage, it 
would be open to the mortgagees to institute a suit forthwith for 
payment of the amount due on the later mortgage and thus 
attain the object which they seek in this litigation. 

For the foregoing reasons we dismiss the appeal with costs, 
including fees in this Court on the higher scale. 


v. 
JAIRAJ MAL, 








Appeal dismissed. 
CRIMINAL, l GOPI NATH 
1906. versus 
June 23. EMPEROR.® 


= Criminal Procedure Code (Act V of 1898), sections 423(d), 517—restitution 
Stanuey, C. J. of property—appellate Court, power of. 


An appellate Court is entitled in an appeal from a conviction, and in 
other cases, to make any amendment or any consequential or incidental 
order that may be just or proper. 

The order directing restoration of property which was found to have 
belonged to the complainant, but the restoration of which was not ordered 
by the Court of first instance, is a consequential or incidental order 
within the meaning of section 423(d) of the Criminal Procedure Code. 

CRIMINAL Revision against the order of J. H. Cuming, Esq., 
Additional Sessions Judge, Aligarh, modifying an order of 
Thakur Hargovind Singh, Magistrate of the first class of Buland- 
shahr. 

* Or. R. No. 275 of 1906. 


t 


- VOL. UL] HIGH COURT. 


The material facts appear from the judgment. 
A. H. C. Hamilton, for the prisoner. 


R. Maleomson (Officiating Assistant Government Advocate), for 
the Crown. 


The following judgment was delivered*by 

STANLEY, C. J.—The applicant, Gopi Nath, was convicted of an 
offence punishable under section 406 of the Indian Penal Code 
and sentenced to one year’s rigorous imprisonment. It appears 
that certain property, which belonged to one Beni Prasad, was 
entrusted to him and was misappropriated. The Magistrate 
before whom he was tried passed an order under section 517 of 
the Code of Criminal Procedure for restitution to the complain- 
ant, Beni Prasad, of portion of the property found to have been 
misappropriated. The applicant preferred an appeal against his 
conviction, and upon appeal the learned Sessions Judge, whilst 
upholding the conviction, reduced the sentence of imprisonment. 
He further directed that certain gold mohurs, a sovereign, and a 
gold chain which were found by him to have been portion of the 
misappropriated property, but which had not been included in 


the order of the Magistrate passed under section 517, should be | 


restored to the complainant. Against this order the present 
application in revision is made. It is contended by Mr. Hamil- 
ton on behalf of the applicant that the lower appellate Court had 
no power to order the restitution of the property which had not 
been included in the order for disposal passed by the learned 
Magistrate. There appears to me to be no substance in this 
. contention. Under section 423 (d) of the Code of Criminal Pro- 
cedure, an appellate Court is entitled in an appeal from a convic- 
tion, and in other cases, to make any amendment or any conse- 
quential or incidental order that may be just or proper. The 
order directing restoration of the property which was found 
to have belonged to the complainant was clearly in my opinion 
a consequential or incidental order within the meaning of this 
section and one which was under the circumstances just and 
proper. That the Legislature contemplated that an order passed 
under section 517 might be reconsidered and amended on appeal 
may be gathered from the language of section 517, which pro- 
vides that an order made under it in a case in which an appeal 
lies shall not, except in certain cases, be carried out until the 
period allowéd for such appeal has passed, or, when such appeal 
has been presented within such period, until the appeal has been 
disposed of, If. the order for the disposal of property in the 
104 l 
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custody of the Court passed by the Magistrate could not be 
amended on appeal, there seems to be no reason why that order 
should not be carried into execution forthwith and not be post- 
poned until the time for presenting an appeal has, passed, or, 
when an appeal was presented, until the appeal had heen 
disposed of. The application is rejected. 

Application rejected. 
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Penal Code (Act XLV of 1860), a8. 62, 408 —embezzlement vf Government 
monéy— sentence. 


Forfeiture of renta and profite of the property of a convict is 4 
punishment which should only be imposed in cases in which crimes of an 
atrocious nature are exposed or in which offences have been committed 
under aggravated circumstances. A case of embezzlement of money is 
not a case contemplated by section 62 of the Indian Penal Code. Weer: v. 
Mahomed Akhir, 12 W. R., Or., 17, followed. 

CriminaL APPEAL against an order passed by L. G. Evans, 
Esq., Sessions Judge of Saharanpur. : 


The material facts appear from the judgment. : 
M. L. Agarwala, for the appellant. 
L. M. Banerji (Officiating Government Pleader), for the Crown. 


The following judgment was delivered by 

STANLEY, C. J.—The learned counsel for the appellant has only 
addressed me on the subject of sentence. The appellant was- 
found guilty of the offence of embezzlement and sentenced to a 
term of eight years’ rigorous imprisonment and a fine of Rs. 2,500, 
or in default two years’ further rigorous imprisonment. It was 
also adjudged that the rents and profits of his property during 
the period of his imprisonment should be forfeited to Government, 
subject to such provision for his family and dependents as the 
Government may think fit to allow. The offence of which the 
accused has been found guilty is no doubt a most serious one. 
Whilst in Government employment as a clerk in connection 
with the Botanical Gardens at Saharanpur he was guilty of 
embezzlement and found to have appropriated sums amounting 
to Rs. 664 in the year 1905. The learned Sessions Judge was 

* Cr, A, No. 515 of 1908. 
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no doubt right in considering that systematic embezzlement Corsiva. 
of the kind by persons in Government service must be regarded 1906. 
ag a very serious offence and that exemplary punishment was ER 
; ° AMRIT LAL 

necessary. It appears to me, however, that the punishment l 
inflicted in this case 1s out of all proportion to the gravity of the | Expsror. 
offence. In the first place I may say that the forfeiture of the 
rents and profits of the appellant which is permitted by section 
62 of the Indian Penal Code is a punishment which should 

- only be imposed in rare cases—those cases in which crimes of _ 
an atrocious nature are exposed or in which offences have been 
committed under aggravated circumstances. This case of em- 
bezzlement does not appear to me to be a case which was contem- 
plated when section 62 was formulated. I find that this was the 
view taken by Jaoxson and MARKBY, JJ., in the case of Queen v. ` 
Mahomed Akhir(*). The imposition of a fine of Rs. 2,500 is also 
a heavy punishment, taken in conjunction with the term of eight 
years’ rigorous imprisonment, which has also been imposed. 
Whilst upholding, therefore, the conviction, I set aside the 
sentence and in lieu thereof I direct that the appellant do suffer 
rigorous imprisonment for a term of five years and do pay a fine 
of Rs. 1,000, or in default a further period of two years’ rigorous 
imprisonment. As regards the order passed under section 62, 
that must necessarily fall, inasmuch as the appellant has not been 
sentenced to a term of imprisonment of seven years and upwards. 
It is therefore set aside. The imprisonment will date from the 
20th of April, 1906. 


Stanley, O. J, 





- Sentence modified. 
(1) [1860] 12 W. R., ©. R., 17. 





RAM DAS CRIMINAL. 
VETVEUS 1906. 
BADRI NARAIN anp orHers.® July 18. 


Civil Procedure Code (Act XIV of 1882), section 539—Suit by persons 


authorised under a will—no consent obtained— Effect of. - . Brox, J. 


AIKMAN, J. 
e Persons, authorised, under the terms of a will, to remove the manager ee 

of an endowment in case of mismanagement, can maintain a suit to remove ~ 

the manager, without the consent of the Advocate-General. Rai Budres 

Das v. Chuni Lal, 10 C. W. N., 581, referred to. 


Frist APPEAL frorn an order of Saiyid Muhammad Ali, Esq., 
District Judge of Mirzapur, reversing a decree of Shah Amjad- 
ul-lah, Subordinate Judge. 

“F; A, F. O. 33 of 1906. 
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The facts of the case are as follows:—One Bisheshar Prasad 
made a will by which he bequeathed certain property for the 
establishment of a school and the appointment of a teacher ahd 
the maintenance of poor pupils. He appointed the appellant, 
who was his son-in-law, as manager of the trust property and 
the five respondents as overseers. The will provided that in 
case of mismanagement or breach of trust by the appellant the 
overseers would have power to appoint another manager in place 
of the appellant. The overseers, finding Ram Das guilty of 
mismanagement, removed him from his office and appointed 
another man in his place, but the appellant refused to deliver 
up the papers, &c., or to give an account of the trust property and 
continued to interfere in the management of the same. There- 


- upon the overseers brought this suit for delivery of the papers 


and for an account and also for an injunction restraining the 
appellant from interfering in the management of the trust. The 
Court of first instance dismissed the suit holding that the suit 
was bad by reason of the provisious of section 539 as the consent 
of the Advocate-General had not been obtained. The District 
Judge reversed the decree and remanded the case under section 
562 of the Code of Civil Procedure. The defendant appealed. 


Balram Chandra Mukerji (for Satish Chandra Banerji), for the 
appellant, submitted that Bisheshar Prasad absolutely transferred 
the property without any restriction. The plaintiffs themselves 
admitted that it was a trust, and the plaint said that there had 
been a breach of trust. There being a valid trust, section 539, 
Civil Procedure Code applied, and the suit was not maintainable. 

Tej Bahadur Sapru, for the respondents, was not called upon, 
but he referred to the following cases :— 

(1) Rai Budree Das Mukim Bahadur v. Chunni Lal Johurry, [1906] 10 C. 

W. N., 681. 

(2) Jawahra v. Akbar Husain, [1884] I. L. R., 7 AlL, 178. 

The judgment of the Court was delivered by 

Kxox J.—This first appeal arises out of a suit instituted 
by the whole body of overseers appointed under the will of 
one Bisheshar Prasad and entrusted with the supervision of 
an endowment. They set forth in the plaint that under the 
terms of the will they removed the appellant from his position 
as manager of the trust property, and that notwithstanding his 
having received notice of removal he refused to vacate, to give 
up the papers relating to the property and render accounts. The 
Court of first instance, holding that the plaintiffs could not sue 
until they had first obtained the consent in writing of the officer 
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authorised under section 539 of the Code of Civil Procedure, CRIMINAL. 
dismissed the suit. The lower appellate Court on appeal reversed 1906. 
the decree of the Court of first. instance and remanded the case ——~ 


under section 562 of the Code. From that order of remand the ae PAs 
present appeal has been filed, and it is contended that the deci- Bavat Nanay, 
sion of the Court of first instance -was right and that the suit 
was not maintainable without the consent referred to above. We 
have heard the learned vakil who appears in ‘support of the 
appeal. In our opinion the view taken by the Court below was 
the right view. ‘As pointed out by Wooprorre, J., in Rar Budree 
Das Mukim Bahadur v. Chuni Lal Johurry('), section 532 “ does 
not take away or affect existing substantive rights unless it says | 
so. Secondly, the section does not say so. To support the 
contrary contention it would have to be read as if the words 
‘but no other person or persons’ were inserted between the words 
‘ Advocate-General’ and ‘may institute,’ thatis, that no person 
but the Advocate-General, or a public oficer, or two or more per- 
- gons with their consent can sue in the case of an alleged breach of 
trust or where directions for administration are necessary for the 
relief mentioned in the section.” In this case the suit has been 
instituted by the whole body of persons authorised by the will 
to take action. It is not a suit merely by two or more persons 
having interest in the trust. ` The appeal fails and is dismissed 
with costs. 


J. B, L. Appeal dismissed. 
: (1) [1906] 10 0. W. N., 581. 
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Trespasser —Ejectment, action for—Possessory title—Previous possession July 24. 
of plaintif —Right of sutt. 
Tn an action in ejectment laid by the heirs of a deceased whose only Kxox, J. 

title to the land was possession—heirs who at the highest had a right to ENAN d. 

possession, but had never entered upon possession—against transferees 
from a trespasser who are in possession and whose possession in their , 

e own persons and in the person of their transferor have been peaceable 
possession for twelve years all but two days. Held (per Knox, d., 
Arkyan, J., dissenting) that it was a point fatal to the plaintiffs’ claim 
that neither they nor the person from whom they derived title had been 
in possession at the time when the trespasser had entered upon possession. 
To maintain trespass to real property the plaintiff must have been in 
possession at the time the trespass was committed. Hodson v. Walker, 

`L. R., 7 Ex., 53, referred to. 
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Possession is good title against all but the true owner, and a person 
in peaceable possession of land has, as against every one but the true 
owner, an interest capable of being inherited, devised or conveyed. 
Asher v. Whitlock, L. R., 1. Q. B, 1, considered. l 

- SECOND APPEAL against the decree of W. F. Wells, Esq., District 
Judge of Agra, affirming the decree of Babu Baidya Nath Das, 
Munsif. 

Action in ejectment. 

Property in suit belonged to one Wazir Jan, who died on 
December 18th, 1889, leaving no heirs. Four nephews of her 
husband took possession of the estate, but.the whole of it was 
recorded in the name of only one of them, Basharat. He died 
on August 7th, 1890, leaving a son Kasim and two daughters. 
By a mutual arrangement on August 9th, 1890, Kasim’s name 
was substituted in place of Basharat’s. Subsequently the three 
uncles and the nephew partitioned the property among them- 
selves in four equal shares. Tho property in Kasim’s hands 
having been sold in execution of decrees, his sisters brought 
the present suit on August 7th, 1902, against Kasim, and the 
purchasers for recovery of possession of their shares in what they 
alleged to be their father’s estate. The suit was decreed by the 
lower Courts, but the District Judge did not allow costs to the 
plaintiffs as the transferees had been, in his opinion, “the 
victims of what may very likely be a little family arrangement 
between Kasim and his sisters.” He found that the plaintiffs 
had never themselves been in possession, but Basharat had 
acquired a possessory title within the meaning of the ruling 
in I. L. R., 24 AN., 157, and the plaintiffs as his heirs could 
maintain the suit, 

Some of the transferees (defendants) appealed. The appeal 
was at first argued before Bawers1, J., who referred the case for 
decision to a Division Bench of two Tee 

S. C. Banerji, for the appellants. 


Kasim did not succeed to Basharat as his heir and he never 
held the property on behalf of the plaintiffs. The plaintiffs’ 
have never been in possession, whereas our predecessor-in-title 
(Kasim) has held adversely to them for 11 years and 363 days. 
In an action for ejectment a plaintiff cannot succeed except on 


proof of title. 
Roe d. Haldane v. Harvey [1769] 4 Bur., 2487. 
Doe d. Carter v. Barnard, [1849] 13 O. B., 945, 953, 78 R. R., 569. 


Possession is prima facie evidence of title; and no other interest 
appearing in proof, may be evidence of seisin in fee; 
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Asher v. Whitlock, [1865] 1 Q. B., 1, per MELLOR, J. CIVIL, 

All that this case establishes is that where possession has been 1908. 
wrongfully taken, prior possessor may sue for ejectment of the = 
subsequent trespasser. SI OTAG 


v. 


Radcliffe and Miles, Cages on Torts,.282—5, AIBHA, 


Mere possession may give a right of action even independently Eit 
of section 9, Specific Relief Act, 
. Wali Amad Khan v. djudhia Kandu, [1891] I. L. R., 13 Al., 587, F. B. 
But such possession cannot create a title except by prescription, 
Dixon v. Gayfere, [1853] 17 Beav., 421, 429, 51, E. R., 1100. 
Possession short of the prescriptive period will always avail 
a defendant unless the plaintiff can show a better title, but such 
possession will avail a plaintiff only (1) if he has been wrongfully 
ousted from peaceful possession, 
- Gobind Prasad v. Mohan Lal, {1901] I. L. R., 24 All, 157; 
Doe d. Higher v, Dyeball, [1828] Mood. and M., 346 ; 
Dairson v. Gent, [1857] 26 L. J. Ex., 122; 
Narayana Row v. Dharmachar, [1902] I. L R., ee Mad., 514; 618; 
Pollock, Possession in the Common, Law, 99; 
or (2) where he is in actual possession ot seeks some remedy 
on the basis of such possession, e. g., partition, 
Sundar v. Parbati, [1889] I. L. R., 12 AH., 51, P. C., 
or an injunction, 
Ismail Ariff v. Mohammad Ghaus, a I. L. R., 20 Cal., 884, P.C. 
or (3) where the action is for damages for a trespass, 
Doe d Carter v. Barnard, supra. l 
Reference was also made to 
Wise v. Ameer-un-nissa, [1879] L. R., 7 I. A., 73, 81; 
Hari Khandu v. Dhondi Natha, [1905] 8 Bom., L. R., 96; 
Nisa Chand Gaita v. Kanchiram, [1899] I. L. R., 26 Cal., 579, 


Abdul Majid (with him Sundar Lal, for the respondents. 


The precedent of 
Gobind Prasad v. Mohan Lal, [1904] I. L. R., 24 AIL, 157 


governs this case, and it has been followed in 
Pahalwan Singh v. Ram Bharose, [1904] I. L. R., 27 AlL, 169. 

A possessory title is heritable and alienable like an absolute 
interest. Itis therefore not necessary that the heir of the owner ; 
of the possessory interest should have been in possession himself. 
His title is superior to that of all except the true owner’s. Ouster 
of the ancestor is ouster of the heir, and even if the latter has 
not been able to get possession, an action for ejectment may be 
maintained by him. In Asher v. Whitlock the plaintif had not 
= been previously in possession and been ousted therefrom. Kasim 
had only a son’s interest, but he was not entitled to take posses- 
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sion of the interest of his sisters. The plaintiffs may, therefore, 
treat him as a trespasser. 

Nisa Chand v. Kanchiram, [1899] I. L. R., 26 Cal, 579, 
is in conflict with 

Wali dhmad Khan v. Ajudhia Kandu, [1891] I. L. R., 13 AIL, 537 F. B, 


Asher v. Whitlock has been applied in 


Sundar v. Parbati, [1889] I. L. R., 12 All, 51 P. C. 
Ismail Ariff v. Mohammad Ohaus, [1893] I. L. R., 20 Cal., 834, P. C. 
Narayana Row v. Dharmachar, [1902] I. L. R., 26 Mad., 514, 516. - 


S. C. Banerji replied. 


The following judgments were delivered :— 


Kxox, J.—This second appeal arises out of a suit brought by 
two ladies who, as daughters of one Bisharat Ah, laid an action in 
ejectment against certain persons, purchasers of the property 
in dispute. These last named persons are in possession of that 
property under a sale deed executed in their favour by one 
Kasim Ali,ason of the same Bisharat Ali. Kasim Ali was 
arrayed as co-defendant with his vendees. 

They also asked for mesne profits. 

Both the Courts below decreed the claim. The appellants 
who are some out of the transferees from Kasim Ali, have come 
here in second appeal. They set out in their memorandum of 
appeal four pleas. The first and second were not pressed, but 
the third and fourth have been maintained, and we are mdebted 
to the learned advocate who appeared for the appellants for a 
very able, elaborate and exhaustive argument on the remaining 
pleas. Before entering upon this argument it is better to set 
out the facts of the case. 

The property in dispute was originally the property of one 
Musammat Wazir Jan. She died on the 18th of December, 1889, 
leaving no direct heirs. The four nephews of her ceceased 
husband took possession of this property without any legal title 
to the same. Part of this property was wagf property, but with 
this part of the property we are not concerned in this second 
appeal. With the consent of the remaining nephews one nephew, 
Bisharat Ali, was appointed manager of the wagf and recorded 
as owner of the property in dispute. Bisharat Ali died on the 
7th of August, 1890, and on 9th August, 1890, Kasim, son of 
Bisharat Ali, the present respondent, was in turn recorded as 
owner of the disputed property. The three nephews sued Kasim 
for partition, They obtained three-fourths of the property and 
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the remaining fourth was left in the hands of Kasim. Kasim 
appears to have been considerably in ‚debt. His property was 
brought to sale and puchased by the appellants. On the 7th of 
August, 1902, the daughters of Bisharat Ali instituéd the present 
suit against their brother, Kasim, and his transferees, for the share 


in the property to which they lay claim as heirs of Bisharat Al. | 


If these facts have been correctly stated, the action which I 
have to consider is an action in-ejectment laid by the heirs of a 
testator whose only title to the land was possession, heirs who 
at the highest had a right to possession, hut have never entered 
upon possession, against transferees from a trespasser who are 
in possession and whose possession in their own persons and in 
the person of thejr transferors has been peaceable possession for 
twelve years all but two days. 

The contention on behalf of the appellants is that the appel- 
lants, inasmuch as they are transferees from Kasim, who was and 
has been in peaceable possession, are entitled to retain that 
posession against every one but the “rightful owners ” and they 
contend that the plaintiffs are not such “rightful owners.” 
Reliance is placed upon the case of Asher v. Whitlock(*) and the 
rule of law therein laid down that possession is good title against 
all but the true owner. 

The learned vakil for the respondents maintains that the 
doctrine contained in Asher v. Whitlock, especially as it. has 
been interpreted in Gobind Prasad v. Mohan Lall’), Narayana 
Row v. Dharmachar(:), Pahalwan Singh v. Ram Bharose('), 
Sundar v. Parbati(*), and Ismail Arrif v. Muhammad Ghaus(‘), 
is entirely in favour of his clients. 

The point raised is by no means an easy one to decide, but 
after very careful consideration I have come to the conclusion 
that in the case now under consideration the possession of the 
appellants should prevail. - The case before me differs, as I shall 
presently show, from all the cases cited by the respondents 
which I consider in this point, and it is a point fatal to the 
respondents’ claim, that in all these cases the person claiming 
to be rightful owner showed that he, or the person from whom 
he derived title, was in possession at the time when the tres- 
passer entered upon possession. 

-(1) {1865} L. R., 1 Q. B. 1. 

(2) [1901] I. L. R., 24, AIL, 157. 

(3) [1902] L L. R., 26 Mad., 514. i 
(4) [1904] I. L. R., 27 AIL, 169. 

(5) [1889] I. L. R., 12-AlL, 51. 

(6) [1803] I. L. R., 20 Cal, 834. 
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‘In Asher v. Whitlock, Mary Ann Williamson from whom Asher 
derived title was in possession till February, 1863. Whitlock, 
the trespasser, entered upon the property in April, 1861. In 
Govind Prasad v. Mohan Lal, Balkishan, from whom Govind 
Prasad derived title, was in possession up to the 6th September, 
1895, and the trespasser through Musammat Gaura entered into 
posession immediately upon the 6th September, 1895. ‘Tis case 
may, however, be left out of consideration, for Govind Prasad 
really succeeded upon good and valid title as next heir to the 
original rightful owner of the property, and the question which 
arises in this case did not as a matter of fact arise in that case. 

In Narayana Row v. Dharmachar(') Dharmachar through 
Jayachar was in possession upto 1898, and the trespasser entered 
into possession some time in 1897, either himself or through the 
Jessees whose lease expired in 1897. 

In Pahalwan Singh v. Ram Bharose(*) Rajkunwar from whom 
Ram Bharose derived title was in possession up to 6th June, 
1902, when she let Pahalwan Singh and Rodhan, the trespassers, 
Into possession: In Sundar v. Parbat’) Sundar was through- 
out in possession up tò and after she brought her suit. In Ismail 
Arrif v. Mahomed Gkos($), Ismail Arrif was in possession up 
to and after he brought his suit. 

In all these ‘cases then the plaintiffs aio based their title 
upon possessory titles could show possession up to, Uf not after, 
the moment when trespass was committed by the persons against 
whom they sought to maintain their title. i 

In the present case, while it cannot be questioned that Bisharat 
had such possession as conferred an interest which was. capable 
of being inherited by his daughters, the present appellants, it 
has not been shown that that right to possession ever matured 
into possession, and consequently it has not been shown that 
when Kasim Ali entered as trespasser, the ladies were in posses- 
sion either directly or indirectly. 

It must not be overlooked that nowhere in the plaint do the 
appellants state that Kasim Ali held on their behalf or as trustees 
for them. This idea was apparently suggested by the isgues 
which were struck by the Court of first instance. The judgment 
of the lower appellate Court on this point runs as follows :— 

“ The question as to whether the plaintiffs received profits from 


their brothers need hardly be considered. The evidence that 
` (1) [1902] L L. R., 26 Mad., 514. 
(2) [1904],L. R., 27 AlL, 169. 
(3) [1880] I. L. R., 12 All, 51. 
(4) [1893] 1. L. R. 20 Cal, 834. 
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Ee” did is doubtful, and I find that they have not acl such 
xeceipts. But they are entitled to claim as the heir of Bisharat.” 

This shows that the position, if ever taken wp in sober earnest, 
was never established. The appellants, according to the learned 
Judge, succeed only on the bare title that they are the heirs of 
Bisharat Ali and have acquired his right as in possession to 
maintain that possession as ‘against all but the rightful owner. 

This being the case, and that right to possession never having 
ripened into possession for a single moment, can they maintain 
an action of ejectment? For they are out of possession, and 
before they succeed they must, as they realize in their plaint, 
* eject the respondents. 

In Hodson v. Walker(?) that eminent lawyer, Baron Martin, 
observed in an action for ejectment that “It is common learning 
that to maintain trespass to real property the plaintiff must have 
been in possession at the time the trespass was committed. The 
gist of the action is the injury to the possession, and the plain- 
tiffs having the title will not enable him to maintain trespass : 
1 Chitty on Pleading, pp. 149—197: Butcher v. Butcher(’). 

In Cole on Ejectment it gs pointed out (Ed. 1857, p. 213) 
that “if a defendant is shown to be a mere wrongdoer, proof of 
prior possession and of the wrongful act of the defendant whereby 
the plaintiff was deprived of possession are suficient primå facie 
evidence of title to maintain an action for ejectment. See also 
Butcher v. Butcher where Lord Tenverpen, O. J., held that 
“if he who has the right to land enters and takes possession he 
may maintain tresspass.’ 

All that the appellants prove in this case is that their father 
was in possession of this land before the respondents, and that 
they have a right to inherit from him, and nothing more. They set 
up the presumption of possession against the presumption which 
the respondents put forwad—“ Possessto contra omnes valet præter 
eum eui jus stt possessionis”—and the onus being upon them 
theircase should fail. The right to inherit coupled with their 
father’s possession would not avail against the rightful owners, 
the heirs of Musammat Wazir Jan, if 'any came forward and 
established their title; should it be allowed to prevail against 
Kasim Ali, who entered wpon the land when vacant and has held 
it for well nigh twelve years? If, on the other hand, they could 
go further and prove that while they were in peaceable posses- 
sion, Kasim Ali ejected them, it would be very different. But 


(1) [1872] L. R., 7 Exch., 55. 
(2) [1827] 7 B. and C., 399. 
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CiviL. this they have not done. If Bisharat Ali were alive and had 
1906. remained out of pessession, as his daughters have done, and had 
——~ < ` instituted this`suit against Kasim Ali, he could not have obtained 


Sa i a decree. It is not au anomaly that his daughters should obtain 


AISHA. that which he could not.have obtained. 
me I would therefore decree the appeal, but as I have the misfor- 


pei tune to differ from. my learned colleague, and his judgment is 
for affirming the decree appealed against, that decree must be 

affirmed. | 
Aikman, J. AIKMAN, J.—The property which forms the subject matter of 


mene eea 


this second appeal belonged to one Musammat Wazir Jan, who 
died on the 18th of December, 1889, leaving no direct heirs. 
Possession of the property was on her death taken by the four 
nephews of her deceased husband. One of these nephews Bisharat 
was the father of the plaintifls-respondents, Ayesha Begam and 
Kudrat Begam. Bisharat died on the 7th of August, 1890. 
His share of the property mentioned above was taken possession 
of by his son, Kasim Ah, to the exclusion of his, (i. e., Kasim’s) 
sisters, the plaintiffs. T'he appellants got a decree against Kasim 
and purchased the property in 1901. The suit out of which 
this appeal arises was brought by Bisharats two daughters 
against their brother Kasim, and the auction purchasers to 
recover the share of the property which they claim by right of 
inheritance from their father Bisharat. They obtained a decree 
from the Court of first instance which was affirmed on appeal 
by the learned District Judge. The defendants, auction pur- 
chasers, come here in second appeal. Several grounds are set 
forth in the memorandum of appeal, but the one ground urged 
and most ably argued by the learned advocate for the appellants 
is that, under the circumstances stated, the plaintiffs are not 
entitled to recover the property as heirs of their father Bisharat. 
I was much impressed by many of the arguments put forward 
by appellants’ learned advocate, but in iny opinion the appeal 
cannot succeed, as the case is covered by authority. It has been 
decided by a Full Bench of this Court in Walt Ahmad Khan v. 
Ajudhia Kandu(!) that the provisions of section 9 of the Specific 
Relief Act do not debar a person who has been ousted By a 
trespasser from immovable property to which he has merely a 
possessory title from bringing a sult Im ejectment on his posses- 
sory title after the lapse of six mouths from the date of his dis- 
possessin. In the case of Gobind Prasad v. Mohan Lal(*) it was 
(1). [1891] 1. L. R., 13 All, 537. 

(2) [1901] L L. R., 24 All, 156. 
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held by the learned Chief Justice and Burxirr, J. that “a person 
in possession of land without t tle has an interest in the property 


which is heritable and good against all the world except the true , 


owner, an interest which, wits>~nd until the true owner inter- 
feres, is capable of being disposed of by deed’ or will, or by 
execution sale, just in the same way as it could be dealt with if 
the title were unimpeachable.” In the case just cited reliance 
is placed on the case of Asher and wife v. Whitlock(?) which 
decision clearly supports the view taken by this Court in the 
case just mentioned. In Asher v. Whitlock it was contended in 
argument that where there are two trespassers the one last in 
possession is entitled to keep the land until the person having 
title ejects him, but this argument did not find favour with the 
Court. As I understood the learned advocate for the appellants, 
his case was that as the plaintiffs had never themselves been 
in possession, they were not entitled to maimtain a suit based on 
their father’s possessory title; but the facts of the case of Asher 
‘vy, Whitlock are clearly against this proposition, as there a suit 
“by the heir at law of the devisee of a testator who had himself 
no good title to the land which he bequeathed was successful, 
the defendant not being able to show title m himself and not 
having acquired any right by prescription, although the heir at 
law had never been in possession. I would also refer to the 
case of Doe d. Pritchard v. Jauncey,*). That was a suit in 
ejectment tried before Mr. Justice Coleridge and a jury at the 
Worcester Assizes in 1837. In swnming up to the jury the 
learned Judge says :—“ The father at the time of his death had 
occupied but seventeen years, and the learned counsel for the 
defendant has said that, as the father had not a good title then, 
from not having possessed twenty years, tlie property would not 
descend to his heir, but would go to his executor. That is not 
so, for the moment the father had taken it, if he died, it would 
(provided the owner did not interfere’ descend to his son.” 
The casein’ I. L. R., 24 Allahabad, was followed in Pahalwan 
Singh v. Ram Bhavose(*) and in Babu Ram v. Banke Behari Lal 
($). The authorities on this point were considered by the 
= Madras High Court in Narayana Ram v. Dharmachar (°) where 
it was held that possession under the Indian as under the 

(1) [1865] L. R., 1 Q. B., 1. 

(2) [1837] 8 O. and P., 99. 

(3) L L.R., 27 All, 169. 

(4) [1906] 26 A. W. N., 184. 

(5) [1902] I. L. R., 26 Mad., 514. 
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Civit, English law is good title against all but the true owner. ‘There 
1906. is a paragraph on page 518 of the judgment, the opening 
= words of which, if taken by themselves would seem to support 
Si oe the appellants’ case. But to take those opening words by 
AISHA. themselves would be to go against the case of Asher v. Whitlock, . 


=——— 


e and when the paragraph is read as a whole it is clear that it is 

thman, J. . . 

Sete, not in favour of the appellants’ case. In the body of that judg- 
ment the learned Judges of the Madras High Court say, at page 
516 :—“ In the language of modern English authorities posses- 
sion is good title against all but the true owner, and a person 
in peaceable possession of land has, as against every one but the 
true owner, an interest capable of being inherited, devised or 
conveyed.” This in my judgment correctly represents the law 
as laid down by the authorities. It is apparent from the jndg- 
ment of Lord Watson in the case of Sundar v. Parbati(') that 
their Lordships of the Privy Council approved of the doctrine 
laid down in Asher v. Whitlock. 


The case then stands thus: Bisharat, the plaintiffs’ father, 
had a possessory title which on his death passed to his heirs. 
His daughters, the plaintifis, were entitled to a share of this 
property, the whole of which was wrongfully taken possession of 
by their brother.. They have brought their suit within the 
statutory period of twelve years. They have a good case against 
him to recover possession, and they have an equally good case 
against the appellants who derive their title through him. This 
disposes of the only plea urged in appeal. I would for these 
reasons dismiss this appeal with costs. 

By tae Court.—The order of the Court is that the appeal is 
dismissed with costs. , 

J. B. L. ; Appeal dismissed. 

(1) [1889] I. L. R., 12 All, 51, 
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Specific Relief Act—I of 1877—-section 23—compromise of doubtful rights 
-agreement in favor of minor who is no party to it—father a party— 
Hindu Law—agreement given effect.to— Suit by minor. 

Under an agreement, entered into between the adult members of 

a family, certain village was given to the plaintiff, a minor, “by right 

of primogeniture.” The village was hypothecated under two mortgage 

bonds executed by the parties to the agreement. The parties took upon 

themselves the liability of those bonds. It was provided that if they did 

not pay they would be liable to pay damages to the plaintiff. The agree- 

ment was given effect to and the village was made over to the plaintiff. 

The plaintiff's father was a party to the agreement. The plaintiff had to 

pay up the mortgage bonds. He brought this suit for damages. Held 

that inasmuch as the partition effected was binding on the plaintiff, in 
spite of his minority, he had the correlative rights of enforcing his claims 
under the agreement, although he was no party toit. Held further that 
he was in the position of cestui que trust for whom, in satisfaction of his 
interest in the joint family property provision was made by the agree- 
ment. <Annamali Chetty v. Mardigasa Chetty, L. R., 30 I. A., 220, Gandy 

v. Gandy, L. R., 30 Ch. D. 57, referred to. 

Held further that the agreement was enforceable under section 23, 

Specific Relief Act, as being a compromise of doubtful rights. 

SECOND APPEAL against the decree of L. Marshall, Esq., District 
Judge of Ghazipur, reversing a decree of Saiyid Muhammad 


Tajammul Husain, Subordinate Judge. 

Suit for damages. 

The material facts appear from the Judgment. 

The Court of first instance decreed the claim, but the lower 
appellate Court reversed the decree. 

Plaintiff appealed. 

Muhammad Ishaq, for the appellant. 

Govind Prasad (with him Durga Charan Banerji), for the 
respondents. ; 

The judgment of the Court was delivered by 

Sranuey, ©. J.—This is an appeal against a decree of the 
District Judge of Ghazipur, reversing the decision of the 

*§. A. 371 of 1905. 
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Court of first instance and dismissin op the plaintiffs claim, 
and arises under the following circumstances :—The plaintiff is 
a great-grandson of one Baij Nath Singh, who died a number of 
years ago possessed of considerable property. He had two sons, 
namely, Ram Narain Singh and the defendant, Ram Prasad 
Singh. The parties to the suit are his descendants. Before 
the execution of the agreement of the 27th of March 1888, to 
which we shall presently refer, the members of the family of 
Baij Nath Singh were undivided and joint, but owing to dissen- 
sions amongst them it was determined to have a partition of the 
joint family property. Accordingly an agreement was entered 
into, of date the 27th of March, 1888, between the adult members 
of the two branches, namely, Ram Prasad Singh and his sons, 
Ajudhia Prasad Singh and Sita Ram Singh, of the one part, and 
Ram Pargash Singh and Dwarka Prasad Singh, the sons of Ram 
Narain Singh, who was then dead, of the other part. It is recited 
in this agreement that the parties were equal sharers in a number 
of villages, the names of which are given, but that in certain 
other villages the names of the parties were entered in the 
jamabandis in respect of the zamindari and cultivatory rights, 
“contrary to facts and the shares entered in the pattidari 
khewat.”” It was then agreed between the parties that they 
should give the whole of an 8 anna 5 pie 15 kranth 5 jau 414 til 
share in a village named Gauri Tar, as also an 8 kranth 4 jau 6 til 
share in the same village which had formerly belonged to one 
Tilhar Rai, to the plaintiff, Avadh Sarju Prasad Singh, and it is 
recited that this agreement was carried out and that the plaintif 
was put in possession of the same. In the document it is stated 
that this village was given to him “by right of primogeniture.” 
He is the eldest son of Ram Pargash Singh, son of Ram Narain 
Singh, who was the eldest son of Baij Nath Singh. Then follows 
a recital that the share in this village jointly with two other 
villages had been hypothecated to Dayal Pande and Sheolojak 
Pande under two hypothecation bonds, one executed by the first 
parties to the agreement and the other by the second parties 
respectively on the 24th of November, 1884, and that the exe- 
cutants were liable to pay the amount of their respective bonds. 
Then follows a provision that “ this property (that is, the village 
of Gauri Tar) shall be considered free from the said debt as well 
as every sort of debt due by us (that is, the executants). If the 
said property be jeopardised on account of the said amount due 
under the hypothecation bond executed either by the first or 
the second parties, Babu Avadh Sarju Prasad Singh, aforesaid, 
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or his guardian, will have power to recover the money from 
the person and property of that party in a proper way to the 
extent of the injury done, t.e., the party on account of whose 
debt secured by the bond executed by him the property in the 
said Gauri Tar shall be jeopardised will be liable to pay Rs. 1,250. 
If the property be jeopardised on account of the amount due 
under the bonds executed by each of the parties, each of them 
will be liable to pay Rs, 1,250.” The remaining villages were 
then divided between the two parties to the agreement in equal 
shares. No reference is made to any disputes between the parties 
in regard to the joint properties in the earlier part of this agree- 
ment, but from a passage which occurs at the end of it we gather 
that there were disputes pending. The passage is as follows :— 
“Now there remains no sort of dispute between the parties, 
The settlement has been made after understanding the account 
up to 1295 Fasli.” The executants of the agreement failed to 
pay the mortgage debts due to Dayal Pande and Sheolojak 
Pande, and in consequence two sults were instituted by the 
mortgagees to enfore payment of the mortgage debts by sale of 
the mortgaged property, and the shares'in Gauri Tar which had 
been settled upon the plaintiff were sold by auction on the 28th 
of November, 1898. Of the defendants’ share in that village a 
4 anna share had been mortgaged by them to the mortgagees, 
This left a 3 pie 2 kant and 234 til of the share unincumbered. 
The plaintiff instituted the present suit against the defendants 
to recover the loss which he had sustained by reason of the sale 
of the 4 anna share. 

The Court of first instance decreed the claim, holding that the 
agreement forming the basis of the suit was a family arrangement 
and was binding upon all the members of the family. 

Tbe learned Subordinate Judge further held that the agree- 
ment fell within the purview of the last portion of clause (c) of 
section 23 of the Specific Relief Act, and that according to it the 
plaintiff, although not a party to the agreement, being bene- 
ficially entitled under it, was entitled to sue under that section. 
Upon appeal the learned District Judge held that the agreement 
was not “a compromise of doubtful rights,” and therefore did 
not come within the meaning of that section, and that he was 
therefore “ bound to hold that plaintiff has no right to sue.” 
He accordingly dismissed the plaintiff's claim. It appears to us 
that the decision of the learned District Judge is erroneous, and 
for these reasons. The agreement of the 27th of March, 1888, 
was not so much a compromise of doubtful rights, between mem- 
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bers of a family as an agreement entered into by the adult 
members of a joint Hindu family for the partition of the joint 
family property. It is settled law that a partition so made during 
the minority of members of a joint family will be valid and if 
just and reasonable will bind the minor members of the family. 
Of cowrse the interests of minors must be regarded. A minor 
on attaining full age may sue to have a partition set aside on 
the ground that the same was fraudulent or prejudicial to his 
interests. But if the partition be just and equitable it-will be 
binding on him. In this case the plaintiff was represented in 
the transaction by his father and natural guardian, Ram Pargash 
Singh, and the partition has been acted upon and the property 
the subject of it, except the village Gauri Tar, enjoyed in accord- . 
ance with the rights of the parties as declared in the agreement. 
Now if a partition-so effected is binding upon a minor, it seems 
to. follow that the minor must have the correlative right of en- 
forcing his claims under the partition. The plaintiff was, it 
seems to us, somewhat in the position of a cestut que trust for 
whom, m satisfaction of his interest in the joint family property, 
provision was made by the partition. 

The rule of the common law that a person who is not a party 
to a contract cannot bring a suit on foot of it is not universal, as 
was pointed out by our brothers Buair and Bayergt, JJ., in their 
order of remand of the 4th of May 1904('). In that order several 
exceptions to the rule are referred to. At the date of the execu- 
tion of the agreement in question the position of the parties was 
this :—The parties to the agreement were the adult and managing 
members of the two branches of the joint family, one of them, the 
father of the plaintiff, being his natural guardian. As a member 
of the family the plaintiff was beneficially entitled to his share 
in the joint family property. In the recent case of Annamalt 
Chetty v. Murugasa Chetty(*), their Lordships of the Privy Council 
defined the position of the manager of a joint family in regard 
to a member of that family as follows :—‘‘ Such a person is not 
the agent of the members of the family so as to make them liable 
to be sued as if they were the principals of the manager. The 
relation of such person is not that of principal or agent, of of 
partners, it is much more like that of trustee and cestui que 
trust.” In this view the relation existing between the plaintiff 
and the manager or managers who were parties to the partition 
would be akin to that of cestui que trust and trustee. The case 


(1) [1904] 1 A. L. J. R., 329. 
(2) [1903] L. R., 30 I. A., 220. 
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of Gandy v. Gandy(), is instructive. The facts of that case were Civib. 
as follows :—By a deed of separation between husband and wife, 1008. 
the husband covenanted with trustees to pay them an annuity —~ 


for the use of the wife and two elder daughters and also the ex- AA eas 
penses of the maintenance and education of two younger daughters v. 
upon certain conditions. On one of the younger daughters Sita Raw SINGH. 
attaining the age of 16 the husband refused any longer to main- Stanley, C. J. 
tain her; whereupon she brought an action by her next friend nae 
against the husband and the trustees of the separation deed to en- 

force the husband’s covenant. The trustees refused to be joined 

as plaintiffs. Bacon, V. C., gave a judgment for enforcing the / 
covenant; but upon appeal it was held that upon the construction 

of the deed the plaintiff was notin the position of cestui que trust 

under the covenant so as to entitle her to maintain the action, 

but liberty was given to her to amend the writ by adding the 

trustees, the wife and the other daughters, or any of them, as 

plaintiffs. “The trustees refused to join as co-plaintiffs and the 
statement of claim was amended by making the wife a co-plaintiff. 

Tt was held that the wife had such an interest as entitled her to 

sue in equity for the enforcement of the covenant. In the course 

of his judgment, Corrox, L. J., observed as follows :—‘ Now of 

course as a general rule a contract cannot be enforced except by 

a party to the contract; and’ either of two persons contracting 

together can sue the other, if the other is guilty of a breach of, 

or does not perform the obligations of, that contract. Buta 

third person—a person who is not a party to the contract—cannot 

do so. That rule, however, is subject to this exception: if the 

contract, although in form it is with A, is intended to secure 

a benefit to B, so that B is entitled to say that he has a beneficial 

right as cestui que trust under that contract ; then B would in 

a Court of Equity be allowed to insist upon and enforce the 
contract.” Later on he said “I think what we have to consider 

is this—whether these two trustees, who are defendants, did 

enter into this contract so as to give to these infant children a 
beneficial right to the consequences of the covenant being per- 

formed.” He held that that was not so, that the deed was a 
separation deed and that the parties whose rights had to be 

provided for were the husband and wife. Bowen; L. J., observed 

that “ Whatever may have been the common law doctrine, if 

‘the true intent and the true effect of this deed was to give to the 

children a beneficial right under it, that is to say, to give them 


a right to have these covenants performed and to call upon the 
(1) -[1858] L. R., 80 Ch. D., 57. 
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trustees to protect their rights and interests undor it, then the 
children would be outside the common law doctrine and would, 
in a Court of Equity, be allowed to enforce their rights under 
the deed. But the whole application of that doctrine, of course, 
depends upon its being made out that, upon the true construction 
of this deed, it was a deed which gave the children such a 
beneficial right.” It was ultimately held in that case that the 
wite had such an interest as entitled her to sue, the deed 
being an arrangement between her and her husband, and the 
trustees being introduced on her behalf in order to get over the 
difficulty that the husband and the wife could not at law sue 
each other, so that the trustees were to be considered trustees 
for the wife, and if they refused to sue, she could sue in equity. 
Now in that case the daughter was not in the position of a cesti 
que trust under the covenant, but ihe wife was in that position. 
Therefore it was held that the wife could sue upon the covenant. 
In the case before us the true intent and meaning of the deed of 
agreement of the 27th of March, 1888, was, we think, to give to 
the plaintiff a beneficial right under if, that is, a right to have 
the enjoyment of the village which was allotted to him free 
from incumbrance, or in the alternative in lieu of the village to 
obtain payment of the sums covenanted to be paid. For these 
reasons we think that the suit was maintainable and that the 
decree of the lower appellate Court cannot be supported. 

We may add that if the agreement was not enforceable by the 
plaintiff as a binding agreement entered into by the adult mem- 
bers of a joint family for the partition of the joint family 
property, it would, we are disposed to think, be enforceable 
under the provisions of section 23 of the Specific Relief Act as 
being a compromise of doubtful rights between members of the 
same family under which the plaintiff was beneficially entitled. 
It is evident that there were disputes between the members of 
the family in regard to the family property, and apparently a claim 
was set up by his father on behalf of the plaintiff to jethansi 
rights, for we find in the agreement that the village in question 
was given to him by reason of his right of primogeniture. That 
there were disputes is apparent from the passage towards the 
end of the agreement to which we have already referred, namely, 
that there remained no sort of dispute between the parties and 
that the settlement had been made after understanding the 
account up to 1205 Fasli. 

We therefore allow the appeal, set aside the decree of the lower 
appellate Court, and masmuch as that Court decided the appeal 
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upon a preliminary point and we have overruled the decision Civit. 
upon that point, we remand the case under the provisions of 1908. 
section 562 of the Code of Civil Procedure to the lower appellate Sye 
Court with directions that it be reinstated in the file of pending Paasa Fan 
appeals in the original number and be disposed of on the merits. 

The appellant will have the costs of this appeal including fees Sita Rau Simon. 
in this Court on the higher scale. All other costs will abide the Stanley, € Co. 
event. - l aa 
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Res judicata—mortgage—decree—sale—purehase by morlgagee—Hxemp- g mea ee 
tion of son’s share—purchase of that- share by a simple money decree- non ~ 
holder—Suit for possession decreed— Effect of. i 


~“ 


The respondent obtained a decree for sale upon his mortgage against 
the father of H without making H a party. H brought a suit for 
declaration that his share was not saleable as he was not a party and 
obtained a decree. Notwithstanding this his share was sold and 
purchased by the decree-holder. J in execution of his money decree 
against Hsold that share and purchased it himself. He then brought 
a suit for possession against the respondent and obtained a decree 
“subject to any right which’ the plaintiff might have. The plaintiff 
brought this suit for possession on the ground that H as a Hindu son was 
liable to pay his father’s debt. Held that the decree in J's suit did 
not operate as res judicata inasmuch as the rights of the plaintiff were 
safeguarded in the decree and he could therefore proceed against H with a 

"view to establish his obligation to satisfy his father’s debt. 


Held further that when a suit is brought for sale of the mortgaged 
property and a portion of that property is sold but fails to satisfy the 
mortgage debt, the balance of the mortgaged property is liable to satisfy 
whatever balance remains due. f 

SECOND APPEAL from a decree of W. Tudball, Esq., LCS, | 
District Judge of Gorakhpur, affirming a decree of Babu Achal 
Behari, Subordinate Judge. 

Suit for possession, - 

The material facts appear from the judgment. 

Both Gourts decreed the claim. 

Defendants appealed. 

Tej Bahadur Sapru (for M. M. Malaviya and Satish Chandra 
Banerji), for appellants. 
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ans Sundarlal (with him Iswar Saran), for respondent. 
1906. The judgment of the Court was delivered by 
Juaar Kisnore STANLEY, ©. J.—The facts of this case are stated in the judg- 


Sanu ment of the learned District Judge, but it will be convenient 
anni to give afew of the salient facts upon which the questions 
Cnoupne. Yaisecl in this appeal [largely depend. One Ram Harakh, 

Stanteu C.J the father of Hanuman, defendant No. 1, executed a mortgage 
anley, Č.J. , bas ; 

ices in favour of the plaintiffs’ father, who is dead, of a one-anna 

share in a village called Utrasot; and also a one-anna four-pie 
share in a. village called Jhugia, to secure a sum of Rs. 1,252, 
payable in three years. The plaintiffs, after the death of their 
father, instituted a suit on foot of this mortgage to raise the 
amount of the mortgagedebt and obtained a decree for sale 
and an order absolute. The defendant No. 1, Hanuman, was 
not impleaded in that suit, and he thereupon instituted a suit 
fora declaration that his share in the property, which was 
ancestral, was not liable to sale in execution of the decree 
obtained by the plaintiffs. As the law was then understood, a 
Hindu son could obtain such a declaration on proof of the fact 
that he had not been impleaded by the mortgagees. He was 
not required to prove that the debt for which the property was 
mortgaged was contracted for immoral purposes. Notwithstand- 
ing the decree so obtained by the defendant, Hanuman, the 
plaintiffs proceeded to sell the entire share in the two villages 
and they themselves purchased both shares, obtained sale 
certificates and possession on the.12th of December, 1902. Jugal 
Kishore, defendant No. 4, held a simple money decree against 
Hanuman, defendant No. 1, and his father, and in execution of 
that decree caused asix-pie share of the village Utrasot and: 
also the equity of redemption in a plot of ground also in this 
village to be sold and himself purchased. When mutation of 
names was applied for, a contest arose between the plaintiffs- 
respondents and Jugal Kishore and ultimately mutation was 
effected in favour of the plaintifis-respondents. Jugal Kishore 
then sued for possession of the six-pie share of Utrasot, which 
was then in the possession of the plaintiffs and obtained a 
decree on the 17th of December, 1905, and, in execution of that 
decree, possession was given to him. This decree is a most 
important document in the case, because the defendants rely 
` upon it as operating as res judicata in the present case. It is 
contended on behalf of the defendants-appellants that if the 
plaintifis-respondents relied upon their mortgage of the 20th of 
January, 1886, as binding upon the mortgagee’s son by reason 
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of his pious duty as a Hindu son to satisfy his father’s debts, 
they ought to have ‘raised it in that suit. It was found in that 
suit that the sale to the plaintiffs-respondents of the six-pie 
share, that is, the share of Hanuman, defendant No. 1, was not 
valid, inasmuch as there was a binding decision of the Court in 
favour of Hanuman to the effect that his share of the property 
was not liable to sale in execution of the earlier decree of the 
plaintiffs-respondents. We think there might be force in this 
contention were it not for the language of the decree itself. 
Though the Munsif- held that the sale of Hanuman’s share was 
a nullity he expressly reserved by his judgment all questions 
touching the rights of the plaintiffe-respondents as mortgagees, 
and accordingly he gave Jugal Kishore a decree for possession 
“subject to any right which the present plaintiffs, (7.2, the 
plaintifis-respondents) might have over the property.” Now the 
effect, as it seems to us, of this decree, was to leave the plaintifis- 
respondents as regards their mortgage exactly in the position in 
which they stood before, what we may term, the abortive sale, 
to them, was carried out. That sale, so far as regards the six-pie 
share, was held to be and must be treated by us nowas a 
nullity, but no decision whatever was passed as to their rights 
as mortgagees: Those rights, whatever they were, were expressly 
safeguarded.: This being so, the plaintifisxespondents were in 
& position to proceed against Hanuman with a view to establish 
his obligation to satisfy his father’s debt and the liability of his 
share of the property, also to satisfy it so far as it remained 
unsatisfied by the sale of the other portions of the property 
carried ‘out in their favour. In view then of the reservation, to 
which we have referred in the decree of the Munsif, dated the 
17th of December, 1903, there appears to us to be no force in 
the argument that the provisions of section 13 of the Code of 
Civil Procedure bar the right of the plaintiffs-respondents to 
institute the suit out of which this appeal has arisen. The 
decision of the learned District Judge was, we think, on this 
question correct. 

The only other question which has been pressed in argument 
before us, is contained in the fourth ground of appeal, namely, 
that the plaintiffs having acquired half of the property cannot 
under any circumstances sue to recover more than half of the 
mortgage-debt. The contention is that the mortgaged property 
is liable rateably to satisfy the mortgage-debt and that the 
plaintifis-respondents having purchased half, must be treated 
as having exonerated the other half from all liability to a moiety 
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of the debt. For this contention reliance is placed upon the 
decision in the case of Bisheshar Dayal v. Ram Sarup(') in 
which it was decided that when a mortgagee buys at auction 


_ the equity of redemption ina part of the mortgage property, 


such property has, in the absence of fraud, the effect of 
discharging and extinguishing that portion of the mortgage- 
debt which was chargeable on the portion so purchased. In 
that case, however, the property which was so purchased by the 
mortgagee was purchased at a sale in execution of a decree 
obtained by a third party.. The case here is entirely different. 
The plaintifs -respondents filed their suit to have their mortgage- 
debt satisfied by sale of all the property subject to the mortgage. 
A portion only of that property was at first sold and failed to 
satisfy the mortgage-debt. In such a case it is clear, we think, 
that the balance of the mortgaged property is liable to satisfy 
whatever balance remained due after the first sale. 

We, therefore, on the two points which have been raised in 
argument, hold that the Courts below were right and we dismiss 
the appeal with costs including fees in this Court on the higher 
scale. Appeal dismissed, 

(0) L L. R., 22 Al, 284, 
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Pre-emption—sale with the concurrence of a co-sharer—purechase by the 
co-sharer concurring—revesting—suit for pre-emption, maintainability of. 
The object of pre-emption is to keep strangers out of the co-parcenary 
body of a village and to ‘maintain the unity of the co-parcenary body. 
If before pre-emption proceedings are instituted, the property has found 
its way into the hands of oo-sharers, there is no reason for allowing pre- 
emption which is by the way a very weak right. 
` Where certain property was sold to a stranger with the concurrence of 
two of the co-sharers, but before the suit for pre-emption was instituted 
they again purchased it, held thatthe suit could not be maintained. 
The fact that the co-sharer concurring could not maintain a suit, for 
pre-emption does not preclude him from purchasing and setting up a 
revesting of the property in himself. 
Bhagwan Das v. Mohan Lal, I. L. R., 25 AlL, 421, aia to. 


SECOND APPEAL against the decree of W. J. D. Burxirr, Esq., 
District Judge of Allahabad, reversing a decree of Pandit Raj 


Nath Sahib, Subordinate Judge. 
eS, A. No. 771 of 1905, 
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Suit for pre-emption. Civit 


The facts of the case are as follows :— 1906. 
e « a 2 = 
One Nazir-ud-din was the owner of a 6 pie share in mauza Lyaxat Husain 


Gaubari, patti Nanku Singh. On his death his heirs, including. v. 
Rashid-ud-din and Mukhtar Ahmad, sold the said 6 pie share aara 
along with shares in other villages to Abdul Hamid, a stranger. 
To complete the sale of the entire 6 pie share by all the heirs 
seven deeds were executed on different dates, to two of which 
Rashid-ud-din and Mukhtar Ahmad were parties. Liakat Husain 
was the owner of another 6 pie share in the same patti, and 
he brought the suit to preempt the sales so carried out in 
favour of Abdul Hamid. Before, however, the suit was `insti- 
tuted, Abdul Hamid sold and reconveyed to Rashid-ud-din and 
Mukhtar Ahmad all the property which he had purchased. The 
plaintiff alleged that this sale in favour of Rashid-ud-din and 
Mukhtar Ahmad was fictitious, collusive and without considera- 
tion. The Court of first instance decreed the plaintifs suit. 
But the lower Court reversed the decree and dismissed the 
suit. 

Thé material portion of the judgment of that Court was as 
’ follows :— l 

“On the facts as I have found them, we have it, that the share now sought 
to be pre-empted, had prior to the institution of the suit found its way back 
into the hands of a co-sharer in the village. I may premise by saying that 
no question of superior or inferior rights has been raised before me, or arises 
as between Liakat Husain and the appellants. Under the rulings in 20 
Allahabad, page 100, and 23 Allahabad, page 247, it is clear that if property 
has found its way back into the village community, no pre-emption suit can 
_ be instituted, at any rate by a co-sharer whose pre-emptive right is not superior 
to that of the co-sharer into whose hands the property has come. The leamed 
Subordinate Judge distinguished this case from those quoted above, by the fact 
that the appellants, into whose hands the property has come were themselves 
the original proprietors and vendors. He argues that as they could not have 
pre-empted their own sale to Abdul Hamid, they cannot prevent the present 
plaintiff from doing so. I cannot agree with this argument. It seems. to me 
immaterial who were the original proprietors. The main fact to look to is, in 
whose possession was the property on the date of the institution of the pre- 
emption suit. On the facts, as I have found them, it was in the possession 


of the appellants. Therefore, on the strength of the rulings cited above, I 
find that this barred the plaintiff's suit.” 


The plaintiff appealed. 
Sundar Lal (with him Karamat Husain), for the appellant. 


Tej Bahadur Sapru (with him Mohan Lal Nehru), for the res- 
pondents. 
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CIVIL. The judgment of the Court was delivered by 
1906. Srantey, C. J.—The members of the family of Shaikh Nazir- 
Urakar Hoga VEAIN were the co-sharers in a 6 pie share in patti Nanku Singh, 


v. mauza Gaubari. In the years 1903 and 1904 they sold their 
RasHID-UD-DIN. ghares to the defendant, Abdul Hamid, in seven different sale 
Stanley, C.J. transactions. These sales were carried out by seven sale-deeds. 

rae To two of these sale-deeds alone were the defendants-respon- 
dents, Rashid-ud-din and Mukhtar Ahmad, parties. These 
co-plaintifis owned shares in the patti which were not conveyed 
by them to Abdul Hamid and they continue to hold these shares. 
The suit out of which this appeal has arisen was instituted on 
the 24th of September, 1904, by the plaintiff-appellant, Liakat 
Husain, who is also co-sharer in the village to preempt the sales 
so carried out in favour of Abdul Hamid who was a stranger to 
the co-parcenary body. Before, however, the suit was instituted, 
namely, on the 16th of September, 1904, Abdul Hamid sold 
and conveyed all the property which he had so purchased to the 
defendants-respondents. The plaintiff alleged in this plaint 
that this sale to the defendants-respondents, Rashid-ud-din and 
Mukhtar Ahmad was fictitious, collusive and without considera- 
tion and was made in order to defeat the plaintiffs right of 
pre-emption. 

The Court of first instance decreed the plaintiff’s claim, but 
upon appeal the learned District Judge reversed the decision of 
the Court below and dismissed the plaintifs suit. The lower 
appellate Court agreeing with the Court below found that the 
evidence failed to show that the sale carried out in favour of 
the defendants-respondents was not genuine. 


The only question for determination by us is whether the 
defendants-respondents by joining in the sale of the shares com- 
prised in.-two of the sale-deeds to which they were parties 
thereby precluded themselves from purchasing the property 
from Abdul Hamid. The argument advanced on behalf of the. 
plaintiff-appellant is that Rashid-ud-din and Mukhtar Ahmad 
having concurred in sale in favour of Abdul Hamid, a stranger, 
forfeited their night to pre-empt that sale and in fact could not 
enter into competition with the plaintiff in the matter of pre- 
emption. As regards the shares comprised in the five sale-deeds 
to which Rashid-ud-din and Mukhtar Ahmad were no parties, it 
is clear that they did not forfeit their right of pre-emption—they 
stand on the same footing as regards pre-emption as the plaintiff. 
This is admitted by the learned Advocate for the plaintiff, 
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As regards, however, the shares comprised in the sale-deeds Cryin. 
to which they were parties, Mr. Sunder Lal presses the argument 1906, 
that the defendants-respondents having joined in the sale of ow 


these shares to a stranger must be treated themselves as stran- e i 
gers, to the co-parcenary body and cannot compete with, the Rasurp-pp-pi. 
plaintiff in the matter of pre-emption. We think that there is 
force in this argument. Rashid-ud-din and Mukhtar Ahmad are 
not claiming pre-emption. What happened is that before the 
institution of the plaintifs suit, they being co-sharers in the 
-village, purchased from Abdul Hamid all the property which 
had been conveyed to him. The property therefore found its 
way back into the hands of co-sharers before the institution of 
preemption proceedings. The object of pre-emption is to keep 
strangers out of the co-parcenary body of a village and so main- 

‘tain the unity of the co-parcenary body. If before pre-emption 
proceedings are instituted, the property has found its way into 
the hands of co-sharers, there is no reason for allowing pre-emp- 
tion which is by the way a very weak right. The principle 
governing a case of the kind is thus stated in the judgment in 
Bhagwan Das v. Mohan Lal(*) to which one of us was a party, 
namely, “ Where a share hasin violation of the provisions of the 
wajib-ul-arz been sold to a stranger, if before the institution of 
a suit for pre-emption that share has found its way into the 
hands of a co-sharer whose rights of pre-emption as such are 
equal to those of the plaintiffs in a suit for pre-emption subse- 
quently instituted, then the pre-emptor’s suit will fail. The 
reason of the rule seems to be that, as the object and cause of 
the institution of pre-emptive rights is the desire to keep stran- 
gers excluded from the co-parcenary body, that reason and 
object cannot justify a pre-emptive suit by one co-sharer against 
another, to compel the latter to surrender a share over which 
his pre-emptive rights are on the same level as those of the 
plaintiff.” We are unable to hold that the fact that the defen- 
dants-respondents, Rashid-ud-din and Mukhtar Ahmad, could 
not have enforced a right of pre-emption as against Abdul Hamid 
so far as regards the shares comprised in the two sale-deeds 
to which they were parties precludes them ‘from setting up the 
revesting of those shares in themselves by a genuine sale before 
the date of the suit as a complete answer to the plaintifl’s claim. 
We think that the decision at which the learned District Judge 
arrived is correct, and we dismiss the appeal with costs including 
fees in this Court on the higher scale. 


Stanley, C. J. 





Appeal. dismissed, 
(1) [1903] I. L. R., 25 All, 421. 
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MUNNA KHAN 
versus 
CHEDA SINGH anp OTHERS.” 


Mahomedan Law—pre-emption—talab-i-mawasibat—performance by 
i general attorney. 


A general attorney can perform the talab-i-mewasibat on behalf of 
his principal. Abadi Begam v. Inam Begam, I. L. R., 1 AIL, 52, and 
+ ` Hart Har Dut v. Sheo Parsad, I. L. R.,7 ALL, 41, followed. Afussammat 
Ojheeoontssa v. Shaikh Rustam Ali, W. R., 1864, p. 219 not followed. 
SECOND Appest from a decree of Muhammad Shafi, Esq., 
Additional Subordinate Judge of Moradabad, reversing a decree 
of Pandit Mohan Lal Hukku, Munsif. 


Dult for pre-emption. 
The material facts appear from the judgment. 


The Court of first instance decreed the claim, but the lower 
appellate Court reversed the decree. 


Plaintiff appealed. 

Abdul Raoof, for the appellant. ` 

Satya Chandra Mukerji (with him S. C. Chaudhri for 8. C. 
Banerji), for the respondents. 


The following judgment was delivered by _ 

AIKMAN, J.—This is an appeal by a plaintiff who brought a _ 
suit for pre-emption. According to the plaint the immediate 
demand required by the Muhammadan Law was made by the 
plaintif’s general attorney who, it appears from the récord, 
is the plaintiff's brother looking after his property during the 
plaintifP’s absence at Lucknow. In their written statements, 
the defendant did not deny that the person who is said to 
have made the immediate demand was the plaintifl’s general 
attorney but they alleged that the general attorney had no 
power or authority according to law to perform the required 
preliminaries. The Court of first instance overruled this plea 
and decreed the claim. The defendants appealed. In their 
grounds of appeal they take a plea that it was not proved by 
the evidence on the record that the plaintiffs agent was compe- 


tent to perform on behalf of the plaintiff the legal requirements - 
= S. A. 887 of 1904. 
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of pre-emption. The learned Additional Subordinate Judge held 
that although the second demand or invocation in the presence 
of witnesses may under certain circumstances be made through 
an agent, the first demand or talab-i-mawasibat must be per- 
formed by the claimant personally. The learned Additional 
Subordinate Judge went on to say that no mukhtarnama or copy 
thereof in favour of the person who made immediate demand 
had been filed. It was urged before the Additional Subordinate 
Judge that the mukhtarnama was filed in another case pending 
before him in appeal, but he declined to refer to that record. 
Looking to the pleadings, I think the learned Additional Sub- 
-ordinate Judge, if he had any-doubt on the point, should either 
have examined that record or at least should have given the 
plaintiff an opportunity of putting in the mukhtarnama ora 
copy thereof. The appeal was decreed and the plaintiffs suit 
dismissed by the Court below. The plaintiff comes here in 
‘second appeal. The view taken by the Court below to the effect 
that an agent cannot perform the immediate demand but that 
it must be performed by the pre-emptor personally is opposed to 
the rulings of this Court. The case of Abadi Begam v. Inam 
Begam(1) was a suit for pre-emption under the Muhammadan Law. 
In that case the immediate demand was made by the plaintifl’s 
husband. The learned Judges (SPANKIE and OLDFIELD, JJ.,) say : 
“Nothing was shown to us to support the plea that a claim so 
made was invalid. On the contrary it appears to us that an 
agent or manager as in this case the husband for his wife may 
legally assert a pre-emptive claim.” In the case of Hari Har Dutt 


v. Sheo Prasad{*) the learned Judges (Srraremrt, Officiating C. J., - 


and Manoop, J.,) observe: “It is a general rule of pre-emption 
that any action on the part of a duly authorized agent or manager 
of the pre-emptor has the same effect on pre-emption as if each 
act had been made by the pre-emptor himself.” The case given 
on page 181 of MacNaughten’s Principles and Precedents of 
Muhammadan Law, 4th edition, is also directly opposed to the 
view taken by the lower appellate Court. The learned vakil for 
the respondents relies on a case, Musammat Ojheeoonissa Begam v. 
Shaikh Rustam Ali(*), The Judges there no doubt make the 
following observations: “Acts done by an agent are recognized 
in law as the acts of the principal, and we see no reason why the 
same maxim should hot apply in a case of pre-emption to those 

(1) [1877] L L. R., 1 AD., 521. 

(2) [1884] I. L. R. 7 AIL, 41. 

(3) [1864] W. R. 219. 
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he ceremonies which in their nature are capable of being performed 
1906, ° by an agent. What he (the pre-emptor) could not do by agent, 
ve age viz. declare his determination to become the purchaser as soon 
AS the news of the sale reached him, he did in person.” a 18 


v. 
Onuva Sinan. Clear therefore that the remark relied on was obiter. 
Vikan, J. I do not deny that a good deal might be said in favour of the 
pasa view expressed by the lower appellate Court, but the authori- 
ties of this Court cited above are binding on me. Following 
those authorities, T am bound to hold that the decision of the 
- lower Court on the question cannot be sustained. I allow the 
appeal, and setting aside the decree of the lower appellate Court, 
I remand the case to that Court under the provisions of ‘section 
562 of the Code of Civil Procedure, with directions to readmit 
this appeal under its original number in the register and dispose 
of the remaining pleas raised in the appeal to it. The appellant 
will have his costs of this appeal, including fees on the higher — 
scale in any event. Other costs will abide the result. 


Appeal allowed, 
Ovir. BHOLA NATH 
1908. VErSUs 
l it 
May 16. NET RAM AND ANOTHER. 
ee | 
Sranuey, C. J Balance of account-—eurtt on—acknow edgment 
Knox, J. Where the defendants had money dealings with the plaintiffs and 
aaa borrowed money from time to time and on several occasions N as 


manager of the family acknowledged the amount remaining due by 
striking the balance and signing in plaintiff's account-book, held that the 
plaintiff was entitled to recover the balance due in as niuch as the 
acknowledgment is an acknowledgment of the accuracy of details of 
the account as appearing in the plaintiff’s account-book. Ganga Prasad 
y. Ram Dayal, I. L. R., 23 AIL, 502 distinguished. 
SECOND APPEAL from a decree of Pandit Pitamber Joshi, Subor- 
dinate Judge of Aligarh, reversing a decree of Babu Sheo Pershad, 
' Munsif. 
Suit for recovery of money. : 
The defendants used to borrow money from the plaintiff. On 
28th December, 1902, a balance was struck and the first de- 
fendant, as manager of his family, signed the account-book of 
the plaintiff, 
The plaintiff brought this suit on that balance of account. 
aN, A, 123 of 1905, 
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The Court of first instance decreed the suit, but the lower 
appellate Court reversed the decree. 


Plaintiff appealed. 


Balram Chandra Mukerji (with him Satish Chandra Banerji), 
for appellant. . 


The respondents were not represented, 


The judgment of the Court was delivered by 

StaNtey, C. J.—The learned officiating Subordinate J udge 
appears to us to have entirely misunderstood the case of Ganga 
Prasad v. Ram Dayal(?). In that case it was held that a mere 
acknowledgment of a debt signed by a debtor in the account 
book of his creditor, showing a balance standing against the 
debtor, the account not being a mutual account, is neither 
an account stated to which Article 64 of Schedule II to the 
Limitation Act applies, nor is it evidence of a new contract 
which can be the basis of a suit. In that case the plaintiff 
merely alleged that the defendant examined his account, acknow- 
ledged a balance to be due by him and affixed his signature to 
the plaintiff's account book. The defendant denied all the alle- 
gations in the plaint and the parties went to trial on the single 
issue “whether or not the defendant had signed the plaintiff’s 
account book as alleged. No evidence was given regarding the 
transactions recorded in the book. This decision in no way 
governs the present case. In the present case the plaintiff 
alleged in his plaint that the defendants had money dealings 
with him and-borrowed money from him from time to time and 
‘that on several occasions the defendant No. 1, as managing 
member of the defendants’ family, admitted and acknowledged 
the amount remaining due. - The suit is a suit for moneys lent 
and advanced. The acknowledgment by the principal defendant 
is an acknowledgment of the accuracy of the details of the account 
as appearing in the plaintiffs books. ‘As appears from the judg- 
ment of the learned Munsif, both the plaintiff and two other 
Witnesses, Durga Das and Niladhar, were examined as witnesses 
to prove the plaintiffs claim, and the baht-khata of the plaintiff 
was also produced. This evidence established to the satisfaction 
of the Court of first instance that the amount claimed was due. 
In view of the evidence and of the nature of the claim as disclosed 
in the plaint, it is difficult to understand how the lower appellate 
Court was misled by the case which was cited before it. His 

(1) [1901] 1. L. R., 23 AN., 502. 
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decision is based upon an entirely erroneous notion of the law 
and cannot be supported. We allow the appeal, set aside the 
decree of the lower appellate Court, and restore the decree-of the 
Court of first instance with costs in all Courts. 

We have also to deal with an objection which was filed under 
section 561 of the Code of Civil Procedure by the respondents. 
No one appears to support this objection. Tt is dismissed with 
costs, 

Appeal allowed. 


et it tr eee 


JUGAL KISUORE, 
versus 


MUL CHAND.* 
Agra Tenancy Act (11 of 1901)—eection 177—appeal—auit for recovery 
of fees under the Excise Act~-relief for compensation joined—not 
entertainable by the Assistant CoNector—no appeal lies. 


Section 28 of the Excise Act is confined to the recovery of arrears of 
fees, Under the section the plaintiff is not entitled to sue in the 
Revenue Court for recovery of compensation or damages in respect of 
a breach of contract, 


Where, therefore, a claim for fees amounting toa sam below Rs. 100 
is not entertained by the Assistant Collector, no appeal lies to the District 
Judge under section 177 of of the Tenancy Act supplemented by section 
28 of the Excise Act and no second appeal will lie to the High Court. 


Letters Patent Appeal from judgment of BANERI, J. 


Appellant was a Government farmer for the sale of intoxicat- 
ing drugs. He allowed defendant to sell retail and in case 
defendant could not sell a fixed quantity within. a stipulated 
period, the latter was to pay damages to plaintiff-appellant. 
Defendant fell in arrears with the fees. Under section. 28 of 
the Indian Excise Act, plaintiff sued deferidant in the Revenue 
Court for recovery of arrears of fees. He also joined with the 
above a claim for recovery of compensation for breach of con- 
tract. The Assistant Collector held that the latter claim was 
not cognisable by him. The District Judge on appeal held 
that the claim was cognisable at any rate vy him as being the 
appellate Court for both revenue and civil appeals and decided 
the case on the merits, the plaintiff appealed to the High Court, 
and BANERI, J., dismissed the appeal. Plaintiff appealed un- 
der section 10 of the Letters Pattent. 


+ L. P. A. No. 31 of 1906, 


VOL. 01} HIGH COURT. è 


Sital Prasad Ghosh, for the respondents, raised a preliminary 
objection, aud contended that no second appeal lay inasmuch as 
the suit being for compensation for less than Rs. 500 was only 
cognisable by a Court of Small Causes. Further-the claim for 
fees being less than Rs. 100, no appeal lay even to the Judge. 


Gulzari Lal, for the appellant, contended that a portion of the 
claim was cognisable only by a Revenue Court and therefore not 
cognisable by a Court of Small Causes. To debar the appellant 
from coming up in second appeal it must be shown that the 
suit was cognisable by a Civil Court. The Judge could under 
section 197 of the Agra Tenancy Act, entertain both the reliefs, 


Sital Parshad Ghosh, in reply. 


The judgment of the Court was delivered by 


Saxer, C. J.—This appeal in our opinion fails for the 
following reasons. The suit was instituted in the Revenue 
Court before an Assistant Collector of the first class to recover 
a sum of Rs, 94, alleged to be due for arrears of fees payable 
by the defendant, a retail seller of intoxicating drugs, to the 
farmer of the licence of the Crown to sell those drugs. In addi- 
tion to claim for fees the plaintiff also claimed damages for 
compensation for an alleged breach of contract on the part of 
the defendant in not having sold the amount of drugs which he 
had undertaken to sell. The Assistant Collector gave a decree 
to the plaintiff for a sum of Rs. 35 in respect of the fees claimed 
by him, but refused to entertain the claims for compensation on 
the ground that he had no jurisdiction to entertain it. There- 
upon an appeal was preferred to the District Judge, who held 
that the contract entered into in respect of the sale of the drugs 
whereby the defendant undertook to sell not less than a certain 
quantity in the year, was contrary to public policy, and he 
dismissed the appeal. A second appeal was preferred to this 
High Court and the learned Judge before whom it came held 
that the District Judge was right in the view which he took, 
namely, that the contract was contrary to public policy. The 
present appeal has been preferred to us under the provisions 
of the Letters Patent, the ground of appeal being that the 
contract for payment of compensation in case of deficiency in 
the quantity of articles purchased by the respondent was not 
opposed to public policy. We are of opinion that no appeal 
under the circumstances lay to the District Judge and that he 
had no jurisdiction to entertain it, and that consequently the 
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CivıL, appeal to the learned Judge of this Court was bound to 
1906. fail. The suit was brought under the provisions of section 28 
KH of the Excise Act of 1896. Under that section a farmer of a 
JcGaL aoe licence for the sale of intoxicating drugs is entitled to use the 


Mun Ogaxp. same means and process for the recovery of any arrear of fees 
ee Tey, © ] due to him from any retail vendor as may be lawfully used by 
"the local land-holders for the recovery of arrears of rent to them 
from their tenants. This section, it will be observed, is confined 
to the recovery of arrears of fees. Under the section the 
plaintiff is not entitled to sue in the Revenue Court for the 
recovery of compensation or damages in respect of a breach 
of contract. This being so, the Assistant Collector had no 
jurisdiction to entertain the claim, advanced by the plaintiff ‘in 
respect of the alleged breach of contract, and he so held, 
and in as much as the value of the suit for fees admittedly 
amounted to only Rs. 94, no appeal lay to the District Judge 
under the provisions of section 177 of the Tenancy Act of 1901 
supplemented by section 28 of the Excise Act. The District 
Judge therefore had no jurisdiction to entertain the appeal, nor 
had the learned Judge of this Court jurisdiction to entertain 
the second appeal. The result is that the appeal from the 
Assistant Collector was rightly dismissed but for reasons other 
than those assigned by the District Judge. We therefore 
dismiss the present appeal with costs including fees in this 

Court on the higher scale. 





B. 0. M. Appeal dismissed. 

Civin. PERMANAND RAOT AND OTHERS 

1006. | plied 

er GOBARDHAN SAHAI AND orueErs.” 

Fy) 

May 2. Pre-emption—application for restoration of posscasion—Ooste not deposited 
BAXERJI, J. by decree-holder—set off. 
AIKMAN, J. ` 


The appellants obtained a decree for foreclosure on a mortgage. The 
respondents brought a suit and obtained a decree for pre-emption on 
payment of Rs. 2,100 “together with costs of the purchaser in the fore- 
closure case,” which amounted to Rs. 25-12-0. The costs of the suit 
(amounting to Rs. 117) were, however, awarded to the plaintiffs. They 
deposited Rs. 2,100 within time, but failed to deposit Bs. 25-12-0. Held 
that as the decree awarded the costs of the suit to the respondents they 
were entitled to set off that sum from the amount which they were 
ordered to pay and therefore Rs. 2,100 were in excess of the sum which 
thoy had to pay after deducting their costs. [ehri v. Gopal, I. L. R, 6 
AIl, 501, referred to. 

* ELS. A. 689 of 1905, 


a 
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Secon APPEAL from the decree of W. Ludball, Esq., District CrviL. 


Judge of Gorakhpur, reversing the decree of Babu Achal Behari, 1906. 
Subordinate Judge. . Say. y 
The material facts appear from the judgment. | ar 
“Application for restoration of possession to judgment-debtors. — Gopanpuan 

The Court of first instance allowed the application. sauces 


The lower appellate Court reversed the decree. 
Judgment-debtors appealed. 
Sundarlal (with him Govind Prasad), for the appellants. 


O'Connor (with him J. N. Chaudri and Durga Charan Banerjv, 
for the respondents. 


The following judgments were delivered 

BaNeERJI, J.—The facts of this case are these -—On the Banerji, J. 
24th of September, 1904, the respondents obtained a decree- 
for pre-emption in respect of the foreclosure of a mortgage. The 
judgment directed that the plaintiff pre-emptor should pay 
Rs. 2,100 within two months together with the costs incurred by 
the purchaser in obtaining an order absolute for foreclosure, if 

any. The words in the decree drawn up in accordance with the 
judgment are, “ together with the costs of the purchaser in the 
foreclosure case, ifany.” The plaintifis, decree-holders, deposited 
Rs. 2,100 only within the time fixed. 

On the 24th of February, 1905, the judgment-debtors, appel- 
lants, applied to the Court to be restored to possession, on the 
ground that the costs of the proceedings relating to the order 
absolute for foreclosure amounting to Rs. 25-12-0 had not been 
deposited, and consequently the plaintifis’ suit must be deemed 
to have been dismissed. 

This application was granted by the Court of first instance. 
The lower appellate Court agreed with the Court of first instance 
in holding that the full amount directed by the decree to be 
deposited had not been paid, but it was of opinion that the 
decree-holders had made an honest mistake, and accordin gly 
" dixected them to pay Rs. 25-12-0, within 6 days from the date 
of the judgment and ordered that upon payment being made, 
the appeal would be decreed. We are informed that payment 
` has been made. 

If the learned Judge were right as to the T of the 
decree, it would be difficult to reconcile his order with the Full 
Bench ruling in Jagger Nath-Pande v. Jokhu Tewari(*), 

(1) [1896] I. L. R., 18 Al., 225. 
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CiviL. There is another ground, however, upon which the decision may 
1908. be supported. The decree awards to the plaintiffs Rs. 117-4-0, 
“—— as costs. This they were entitled to set off against the amount 

z PRA > which the decree ordered them to pay, vide the ruling of this 
v Court in shri v. Gopal Saran and another(*). If this amount - 


GosanDHaN of costs be set off against Rs. 2,100 plus Rs, 25-12-0, the costs of 
Saal, ote 
obtaining the order absolute for foreclosure, it would appear that 
Banerji, J. ihe amount they deposited was in excess of what they were bound 
a to pay. They have therefore committed no default and the 
application of the judgment-debtors to be restored to possession 
cannot succeed. In this view it is not necessary to consider 
whether under the decree the plaintiffs, decree-holders, committed 
an error in not depositing the costs of the proceedings relating to 
the order absolute. I would therefore dismiss the appeal with 
costs including fees on the higher sclale. 
Aikman, J. = Arxaan, J.—I am of the same opinion. If, however, it had 
a been necessary to put a construction on the decree in the pre- 
emption suit, I should have found it difficult to agree with what 
the learned Judge says. The decree in the pre-emption suit, 
directed the plaintiffs to pay in within the time specified Rs. 2,100 
“ mai kbarch mushtari mukadama ka tai agar kuch ho” which 
may be translated “together with the costs of the purchaser in 
the case regarding the order absolute if there are any costs.” 
On referring to the order absolute, we find that the Court which 
passed that order, although under the provisions of ‘section 94 
of the Transfer of Property Act, it might have added to the 
mortgage money the costs incurred-by the mortgagee in the 
suit, did not see fit to do so. All it did was to append to its 
order a statement of the costs incurred by the plaintiff and the 
defendant, 
Confining our attention merely to the language of the pre- 
emption decree, I am of opinion that the construction put upon 
it by the respondents’ pleader was not only a possible but a 
natural one. Of course if we refer not merely to the decree but 
to the judgment in the pre-emption swt, it may be gathered that 
the Court which passed that decree intended to give the defen- 
dants the costs which they had incurred in getting the order 
absolute, and not merely the costs “if any” which had been 
awarded. But the insertion of the words “if any” would lead 
one,to believe that the intention of the decree was to give the 
costs awarded, since the Court must have known that some 


expenses must be incurred in getting an order absolute. It is 
(2) [1884] I. L. R., 6 AIl, 351. 
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quite clear, however, that tho appellants have received, and 
within time, everything to which they were entitled under the 
pre-emption decree. I concur in the order proposed. 


By tae Court.—The appeal is dismissed with costs including 
fees on the higher scale, 


Appeal dismissed. 


BARU 
versus 
KUNDAN ayn ormens.” © 
Hindu Law—marriage—presumpltion—Co-habitation. 
Under the ‘Hindu Law no presumption of a lawful union arises from 
mere co-habitation. 
SECOND APPEAL from a decree of A. ©. Chatterji, Esq., Addi- 
tional Judge of Saharanpur, reversing a decree of Pandit 
Kunwar Bahadur, Munsif of Deoband. 


Suit for possession. ‘ 


The material facts appear from the judgment. 


The Court of first instance decreed the suit but the lower 
appellate Court reversed the decree. 


Plaintiff appealed. | 
Abdul Raoof (with him Muhammad Ishaq), for appellant. 
Sital Prasad Ghose. for respondents. 


The following judgment was delivered by 

AIKMAN, J.—The plaintiff who is appellant here sued for 
possession of an occupancy holding and other property. The 
property in suit had belonged to one Badam. It is admitted that 
the plaintiff is the legitimate son of Badam. The principal 
defendant is one Kundan, who is said to have been born to 
Badam by Musammat Mathuri, the widow of Badam’s deceased 
brother. The question at issue in the case is whether Badam 
entered into a karao marriage with Mathuri. The Court of first 
instance found that no such marriage was proved and decreed 
the ‘suit. An appeal by the defendant was allowed by the learned 
Additional Judge. He says, “it is true there is no evidence of 
a formal marriage but a karao wedding is usually inferred from 
the fact of the parties living together as husband and wife, and 


it is seldom that evidence of a formal ceremony is forthcoming.” 
eS. A, 150 of 1905, 
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The learned Judge also says, “ there can be little doubt that for 
three or four years preceding the death of Badam, Mathuri was 
living in the same house as Badam.” The plaintiff comes 
here in second appeal contending that under the Hindu Law no 
presuinption from mere co-habitation arises in favour of a law- 
ful union. JT must sustain this plea. The learned vakil for the 
respondent has not been able to refer me to any authority in 
support of the opinion expressed by the Judge and I know of 
none. In decreeing the appeal I think it necessary to remark 
that the zamindar not having been made a party to the suit, the 
decree as to the occupancy holding is of course not binding on 
him. I allow the appeal with costs and setting aside the decree 
of the lower appellate Court with costs, restore the decree of the 


Court of first instance. 
Appeal allowed. 


SUGHAR SINGH AND ANOTHER 
DErSUS 
KING-EMPEROR.® 

Evidences Act—(I of 1872)—section 114—uillustration (a)—presumption— 

possession of stolen ornaments—siz months after dacoity—no explana- 

tion—effect of. 

Where more than six months after the dacoity some ornaments (consist- 
ing of a pair of bangles, a frontlet and earrings) were found in the 
possession of the acoused, held that having regard to the nature of the 
ornaments, which were of common description and were likely to pass 
from hand to hand, the case was not covered by section 114, illustration (a) 
of the Evidence Act, and the accnsed should not have been called upon to 
explain their possession. @.-H. v. Burke, L L. R, 6 AN., 224, Ina Sheikh 
v. Q.-B., I. L. R., 11 Cal., 180, followed. ; 

APPEAL against the order of H. E. Holme, Esq., Sessions Judge 
of Jhansi. 

The facts of the case are as follows :—A dacoity was committed 
at the house of one Latore in mauza Kamuina in the district of 
Jhansi, on the 10th March, 1905. In September, 1905, the 
houses of Sughar Singh and Nethi weve searched on suspicion 
that they had taken part in another dacoity. Sughar Singh and 
Nethi were natives of the Gwalior State. In Sughar Singh’s 
house a pair of bangles and frontlet were found, which were 
subsequently identified to have belonged to Latore. Nothing 


was found in the house of Nethi, but in an adjoining unoccupied 
"Cr, A. No. 443 of 1908, 


VOL. Itt] | HIGH COURT. 809 


house were found a pair of earrings and a bracelet which were Caminan. 


identified as belonging to Latore. These two persons were 1906. 
charged and convicted of an offence under section 395, Indian ` =~ 
Penal Code. i Scanar BINGIN 


G. W. Ddlon, for the appellants, submitted: (a) That the Kina-ExParon. 

presumption was inapplicable because six months could not aia 

be considered to be “soon after” after the dacoity. (b) That 

conviction on the presumption would be very dangerous con- 

sidering that the articles found were of an ordinary and very 

common nature, such as would pass readily from hand to hand 

and might in this case have been the subject of sale twenty 

times in the six months. He relied on the passages at p. 18 of 

Roscoe's Criminal Evidence, and cited 


Queen-Empress v. T, Burke, [1884] I. L. R., 6 AlL, 224, 
Ina Sheikh v. Queen- Empress, [1885] I. L. R., 11 Oal., 160. 


The Government pleader (Ghulam Mujtaba), for the Crown, 
submitted that the question of recent possession under illustration 
(a) was a question of fact and should be decided according to facts 
proved in each case. The decision of the point would in each case 
depend on a number of considerations. The nature and value of 
property stolen, the position in life of the person found in posses- 
sion thereof, and the means of the person concerned, were among 
others, things to be taken into consideration in deciding the 
point whether the accused person could be said to have come into 
possession of the property innocently. A person, if found in 
possession of valuable property which having regard to his position 
in life he could not have possessed in the ordinary course of 
affairs, he might be taken to have received it dishonestly even 
after the lapse of considerable time. The Judge in view of all 
the circumstances had found that the accused received the 
jewels dishonestly. 

The judgment of the Court was delivered by 

Strantey, C. J.—This is an appeal of two persons, namely, Stanley, C. J. 
Sughar Singh and Nethi, who were convicted by the learned Sess- 
ions Judge of Jhansi of the offence of dacoity, punishable under 
section 395 of the Indian Penal Code. The dacoity in respect 
of “which these persons were convicted took place on the 10th of 
March, 1905. The only evidence to connect the appellants with 
the crime lay in the fact that about six months after the date the 
dacoity, namely, in September, 1905, certain ornaments which 
were proved to have been carried away in the dacoity were 
found in the house of Sughar Singh, and other ornaments were 
found in an empty house adjoining the house of Nethi. The 
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ornaments found in the house of Sughar Singh consisted of 
a pair of bangles and a frontlet, and in the empty house adjoin- 
ing the house of Nethi a pair of earrings and a necklet were 
also found. The learned Sessions Judge convicted the appel- 
lants of dacoity holding that he was justified under the provi- 
sions of section 114 of the Evidence Act in presuming that they 
took part in the dacoity from the fact that property proved to 
have been stolen in the dacoity was found in their possesion and 
was not accounted for. The illustration allowing the presump- 
tion which the learned Sessions Judge deemed applicable to 
the case runs as follows :— 

“Thata man who is in possession of stolen goods soon after 
the theft is either the thief or has received the goods knowing” 
them to be stolen, unless he can account for his possession”. 

An important word in the illustration is the word soon, In 
case of the appellants the goods which were found in their poss- 
ession were not found until six months from the date of the dacoity 
had elapsed. It appears to us that it is impossible to say, 
particularly having regard to the nature of the ornaments which 
were discovered, which are of very common description and 
would readily pass from hand to hand, that the case is covered 
by the illustration in question. In view of the length of time 
which elapsed from the date of the dacoity, we do not think 
that the appellants ought to have been called upon to explain 
their possession of the articles—we have not been referred to 
any case in which the presumption which may be raised under 
section 114 was raised where goods were found after such a 
lapse of time. In the case of Queen-Hmpress v. T. Burke(*) 
it was held that the presumption did not arise in a case 
in which a stolen pocket handkerchief was found in the 
possesion of the accused more than a month after the date of 
the theft. Again, in the case of Ina Sheikh v. Queen-Hmpress(*) 
in which a common brass drinking cup was stolen in Octo- 
ber, 1883, aud was found in the possession of the accused 
in September, 1884, it was held that the possession was not 
such recent possession as came within the purview of the 
illustration and that the presumption against the accused was 
so slight that taken by itself he ought not to have been called 
upon to explain how its possession was acquired. We consider it 
unnecessary to consider the question whether in view of the fact 


that Sughar Singh and Nethi are not British subjects, they could 
(1) [1884] I. L. R., 6 AL., 224. 
(2) [1885] I. L. R., 11 Cal., 160. 
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‘be convicted of an offence under- section 412 in respect of pro- 


perty found in their possession in Gwalior but actually stolen in 
British India. We are of opinion that the evidence did not 
justify the conviction of these two appellants for the offence of 
dacoity, nor would it, if the charge had been altered into-a 
charge under section 412, have justified conviction under that 
section. We therefore allow the appeal, set aside the convic- 
tion of Sughar Singh and Nethi and, acquitting them, direct 
that they be immediately released. l 
Appeal allowed. 





In the matter of MUHAMMAD ABDUL HAI, 
© 0O PLEADER. 
Legal Practitioners Act (XV111 of 1879)—section 13—Subordinate Courts— ` 
jurtediction of—enguiry into offences referred to in cl. 6 of section I3. 

A pleader was found guilty of tempting and enticing two subordinates 
of the Collector’s Office to act contrary to their duty, in allowing him 
to examine the treasury accounts. The Collector directed a Deputy 

. Collector to charge him and to try the charge. Held that the Deputy 
Collector was competent to adjudicate upon the charge. A Court 
subordinate to High Court is competent to’ try offences falling under 
clauses (¢ to f) of section 13 of the Legal Practitioners Act. In the matter 
of Purna Chandra Pal, Mukhtar, I. L. R., 27 Cal. 1023, dissented from. 
In the matter of Sonthekal Krishna Rao, I. L. R., 15 Cal, 152. In the 
matter of a pleader, I: L. R., 26 Mad., 448, referred to. 


APPLICATION under section 15 of the Indian High Courts Act. 


The facts of the case are as follows :— 

Abdul Hai, a pleader of the subordinate grade practising 
in the Courts at Bijnor, was engaged in some case on behalf of 
the Kashipur Court of Wards estate. He received some fee from > 
the Court of Wards, but having felt some doubt as to what 
amount he had got, he wanted to examine the register kept 
up by the treasurer. With the permission of one Ram Chandra, 
a servant of the treasurer, who was at the time in charge of the 
register, he examined the register. While he was doing this, 
the “treasury officer happened to pass by and made a report to 
the Collector. The Collector directed the treasury officer to 
take proceedings against him under the Legal Practitioners Act 
for tempting and inducing two subordinates to act contrary to 
their duty. The pleader applied to the High Court, praying 
that the Collector might be ordered not to make any inquiry 
against him, l 
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Abdul Majid (with Surendra Nath Sen), for the pleader, 
submitted that under section 14 of Act XVIII of 1879, a subor- 
dinate Court could take action- only in cases falling within 
clauses (a) and (b) of section 13 and not under any other clause. 
He relied on 


(1) In the matter of Purna Chandra Pal Mukhtar, [1899] I. L. R., 27 Cal, 
1023, p. 1031. 


(2) In the matter of Sonthekal Krishna Rao, [1887] I. L. R., 15 Cal., 152. 


[Kxox, J.—The case in I. L. R., 15 Cal., was under section 13 
of the Act as it originally stood, the language of which was quite 
different from the language of the section as it now stands.] 

There was no substantial difference in the language and in that 
case, too, the words ‘reasonable cause’ had to be interpreted. 


The Officiating Government Advocate (William Wallach), for 
the Crown, supported the order and submitted that two points 
were to be considered, that is, (1) whether a subordinate Court 
acting under section 14 of Act XVIII of 1879 had jurisdiction 
to take proceedings for any cause falling outside clauses (a) and 
(b) of section 13, and (2) even if it had no jurisdiction to take 
proceedings under section 14, would this Court exercise its 
power under section 15 of the Charter. He submitted that the 
remarks of Hii, J., in the case in I. L. R., 27 Cal, 1028, 
were obiter dictum, and if that obiter was to be followed, no 
inquiry .could be initiated against any legal practitioner. He 
relied on 

In the matter of a-pleader, [1902] I. L. R., 26 Mad., 448. 

This case was a sufficient answer to the obiter dictum of 
Hit, J.—Section 14 of the Act was governed by all the clauses of 
section 13 and not only clauses (a) and (4), and so the Collector 
had jurisdiction to take proceedings under section 14 read with 
section 13 (f). He further submitted that even if he had no 
jurisdiction, High Court should not exercise its power given by 
section 15 of the Charter. 


Abdul Majid was heard in reply. 


The following judgment was delivered by 

Kxox, J.—On the 15th of May, 1906, the Collector and Magis- 
trate of Bijnor directed a Deputy Magistrate subordinate to him 
to charge a certain pleader under section 14 with improper 
conduct and to adjudicate on the charge. The improper conduct 
in another portion of the order is set out as consisting of tempt- 
ing and enticing two subordinates of the Collector’s office to act 
contrary to their duty in allowing him, the pleader, to examine 
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the treasury account-book. The pleader concerned applied to 
` this Court under “section 15 of the Indian High Courts Act” 
and asked this Court to direct the Collector of Bijnor not to make 
any inquiry. The learned counsel who appears for the pleader 
concerned contends that section 14 of the Legal Practitioners 
Act, 1879, empowers Courts subordinate to this Court only to 
hold inquiry into cases which fall within clauses (a) and (6) of 
section 13 of the said Act. Clause (f) of the same section, which 
contains the words “for any other reasonable cause,” must, he 
argued, be interpreted, so far as section 14 is concerned, as “ for 
some cause amounting to misconduct in the discharge of his 
professional duties” and it did not empower such Court to hold 
inquiry for any cause under section 13 falling outside clauses (a) 
and (b) of section 13, and misconduct in the discharge of pro- 
fessional duty. In support of his argument he referred this Court 
to the case of In the matter of Purna Chundar Pal, Mukhtar(*) 
‘and particularly to that portion of the judgment of Mr. Justice 
Hitt which is to be found at page 1041 :—“ Section 14 deals with 
that power and provides that, if a pleader or mukhtar practising 
in any subordinate Court is charged in such Court with ‘ taking 
instructions as aforesaid’ or ‘with any such misconduct as afore- 
said,’ the presiding officer shall send him a copy of the charge 
and also a notice that, on a day to be appointed therein, such 
charge will be taken into consideration ; and then follow directions 
as to the procedure to be adopted in the matter. The taking of 
instructions and misconduct here referred to relate to clauses (a) 
and (b) respectively of section 13—(see In the matter of Sonthekal 
-Krishna Rao(*) and it is only in such cases that a subordinate 
Court is authorized to proceed under section 14.” The view 
taken by Hirt, J., undoubtedly supports the argument put 
forward by the learned counsel, but with the greatest respect 
to that learned Judge, it appears to me that sufficient weight 
was not attached to the important change which was introduced 
into section 13 of Act XVID of 1879, by Act No. XI of 1906. 
At any rate I find no specific allusion to the change by which 
the various offences enumerated in section 36 of Act No. XVIII 
of 1879 were removed from the place where they originally stood 
in the Act and so placed as to precede section 14, or it may be 
that, as the misconduct which was then before the Judge was 
misconduct which had taken place in 1891, or some earlier date, 
it was held that the case was one which fell within the law as 


(1) [1902] I. L. R., 27 Cal, 1023. 
(2) [1887] 1. L. R., 16 Cal., 152. 
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contained in the earlier Act. I find that this point was specially 
considered by Guosu, J., who came to the conclusion that it was 
extremely doubtful whether such misconduct, namely, misconduct 


antecedent to enrolment of the mukhtar as mukhtar was “any ` 


other reasonable cause,” within the meaning of section 13, and 
he doubted that the Legislature ever intended to provide for 
such a case. Still, as will be seen from the whole tenor of his 
judgment, he considered that the words “any such misconduct 
as aforesaid ” in section 14 of the Act as amended did apply to 
all the provisions contained in the amended section 13. Anyhow 
the case upon which Hitt, J., relied namely, In the matter of 
Southekal Krishna Rao(*), was a case in 1887, antecedent to the 
change which was made in section 13. IfI were to adopt the 
construction which the learned counsel for the pleader wishes me 
to adopt, I should be practically holding that offences falling 
within clauses (e) to (f) are not misconduct into which subordinate 
Courts can hold inquiry. Although I do not base my judgment 
on the inconvenience which would be caused to subordinate 
Courts, I base my judgment on the inconvenience which would 
be caused to legal practitioners, and also to this Court, were this 
Court the only Court that could hold inquiry into the cases fall- 
ing under clauses (e), (d), (e) and (f) which had been committed 
or which were said to have been committed before a subordinate 
Court. Looking to the difference between sections 13 and 14 as 
they originally stood, and sections 13 and 14 as they now stand, 
I find myself compelled to hold that the words “any such mis- 
conduct as aforesaid” relate to all the cases set out in section 13. 
In reply my attention was called to the case—In the matter of a 
Pleader(*), in which the writing of an anonymous letter by a 
pleader containing allegations which were intended to prejudice 
the mind of an officer in connection with a matter which he was 
investigating was held by the Madras High Court to be “other 
reasonable cause ” within the meaning of clause (f) of section 13. 
In so holding that High Court added that they accepted the 
interpretation of clause (f) of section 13 of the Legal Practi- 
tioners’ Act of 1879, which was adopted by the Calcutta High 
Court in In the matter of Purna Chunder Pal Mukhtar. Holding 
therefore, as I do, that the subordinate Court has jurisdiction to 
take action under section 14 of Act No. XVII of 1879 I find no 
cause i interfering. J dismiss the application. 
Appeal dismissed. 


(8) [1887] L L. R., 15 Cal., 152. 
(4) [1902] I. L. R., 26 Mad., 448. 


la 


" VoL. IIL] HIGH COURT. 815 


LACHHMAN DAS CRIMINAL. 
Versus 1906. 
ed 
NARAIN DAS anp anoruer.* Aug. 1 10. 


Lawler Act (XI of 187 7)—Sehedule 11, article 179-—Seal warrani— Suner O.J. 
application for—in accordance with law—Step in atd of Execution. RUSTONJE E, J. 
Non-payment of wages-—Genuineness of application. ee 
An application for a seal warrant is an application made in accordance 

with law and therefore is an step in aid of execution within the meaning 

of article 179 of the Limitation Act. Jagan Nath Khan v. Brojo Nath 

Pal, I. L. R., 29 Cal., 581 followed. An application for execution was 

made to the Court of Small Causes at Calcutta. The record having been 

transferred, the Judge ordered that the fee be received, but the execution 

should not be issued. The money was deposited but 1 rupee for peon’s 

wages for having charge of the property was not paid. Held that the 

‘> non-payment of this fee did not affect the genuineness of the application. 
Apprar under section 10 of the Letters Patent against the Judg- 
ment of Knox, J., confirming a decree of J. S. CAMPBELL, Esq., 
District Judge of Bareilly, confirming a decree of Babu Banke 
Bihari Lal, Munsif. 
Application for execution. 


The Courts below dismissed the application. . 
Decree-holder appealed. 


The material facts appear from the judgment 
William Wallach, (with him Gulzarz Lal), for the appellant. 
Snndar Lal (with him J. N. Chaudri), for the respondents. 


The following judgment was delivered by 


Srantey, C. J.—This is an appeal against a decree ofa learned Stanley, C. J. 
Judge of this Court upholding the decrees of the Courts below. edi 
The deorece koldar appellant obtained a decree against one Narain ` 
Das and another on the 25th of May, 1897, in the Small Cause 
Court at Calcutta. On the 2nd of October , 1899, be made an 
application to that Court for the execution of the decree. The 
proceedings, however, proved abortive. He renewed his appli- 
cation again on the 8th of August, 1902, which was within the 
three years allowed by law. The form which the application 
took was an application for what is termed a “seal warrant ”— 
proceeding which is not familiar to us in this Court. An order 
was passed upon this application on the 11th of August, 1902— 
u + L. P. A. No. 12 of 1906. 
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the order being in these terms :—“ Receive costs for execution, 
but do not issue it.” This is signed by a Judge of the Small 
Cause Court. The decree-holder then applied for a transfer of 
the execution case to Bareilly, and he applied to that Court for 
execution on the 22nd of September, 1903. His application was 
dismissed on the ground that it was barred by limitation under 
article 179 of the second schedule to the Limitation Act. That 
article prescribes a period of limitation of three years from, 
among others, the date of an application in accordance with law 
to a proper Cowrt for execution, or to take some step in aid of 
execution of the decree or order. The learned Judge of this 
Court stated that there was nothing to satisfy him that there 
was “a bond fide application made to enforce execution” and 
he observes :—“ This view gathers strength from an endorsement 
which I find upon an application made by the decrge-holder, on 


which neither I nor the learned vakil for the appellant can find 


any date, but which was apparently put into the Court of Small 
Causes of Calcutta some time in August, 1902.” The appellant 
asks that execution costis be received to save the decree from 
being time-barred and the endorsement of the Judge is:— 
“ receive costs for execution but do not issue it.’ Now that an 
application for a seal warrant is a step in aid of execution has 
been decided by a Bench of the Calcutta High Court in the case 
of Jagan Nath Khan v. Brojo Nath Pall). In that case it was 
held that an application for a seal warrant to the Calcutta Small 
Cause Court is an application made in accordance with law for 
execution or to take steps in aid of execution of a decree. In 
the course of their judgment the learned Judges, Rampint and 
Pratt, JJ., observe as follows:—" The applications for seal 
warrants appear to us to have been applications in accordance 
with law of execution or to take steps in aid of execution. We 
are not aware that it is necessary for the holder of a Small Cause 
Court decree, when seeking to execute his decree, to do more 
than apply for the issue of a seal warrant for the attachment and 
sale of his debtor’s property. In any case such applications 
would certainly seem to us to be applications made in accordance 
with law to take steps in aid of execution.” In view of the 
information which has been given to this Court in regard to the 
nature of seal warrants by the Registrar of the Calcutta Small 
Cause Court, we entirely agree in the view thus expressed by 
the learned Judges of the Calcutta High Court in the case referred 
to. We now come to the documents which did not satisfy the 
(1) [1901] L L. R., 29 Cal., 581. 


VoL. ttt] HIGH COURT. 817 


learned Judge of this Court that a bond fide application for exe- ORIHINAL. 
cution was made. We have before us a stamped document coming 1906. 
from the warrant department of the Court of Small Causes at a 
Calcutta which is entitled “an application for a seal warrant 24cmHMaN Das 
against first and second defendants.” The names of the parties NARAIN Das. 
are then given, the date of the decree of the Chief Judge, and 
the amount of that decree with costs, and following this is the 
acknowledgment of the payment of a fee of Hs. 6, which is the 
fee payable upon an application for a seal warrant. This docu- 
ment is signed by the plaintiff's pleader and is also signed by 
somebody, apparently an official of the Court. We also have 
before us a document of the same date which purports to be an 
application on behalf of the plaintiffs for an order that “ execu- 
tion costs in the shape of a seal warrant be received in this Court 
to save the decree from being barred.” Then the grounds of 
the application are stated as follows, namely :—“ a similar appli- 
cation having been made on Tuesday last, the Court ordered a 
recall of the decree from the Court of Bareilly, which has not 
sent back the decree. That the plaintiff cannot wait as the 
decree is going to be barred.” Upon that in red ink is an 
endorsement containing, amongst others, a notification that on 
the 22nd of August, it was ordered thata “C. J.” (whatever 
that be) be transmitted to the District Court of Bareilly, that on 
29th of August, 1899, application for a “C. J.” was filed and ~ 
“OJ.” issued, and that on the 29th of July 1902, on the appli- 
cation of the plaintiffs it was ordered that the decree be recalled. 
The order then passed is that which we have already stated, 
namely, “ Receive costs for execution but do not issue it.” Now 
it is said that this is not a bond fide application for execution, 
but we have no grounds for thinking that it was not bonå fide. 
An application for execution was made in the ordinary form and 
Rs. 6 were paid as the costs for the issue of a seal warrant. The 
Court not having the record before it was, it would seem, not 
in a position to issue the seal warrant, and therefore, no doubt, 
gave the direction that the seal warrant should not be forthwith 
issued. The only other matter to which we need refer is that 
the learned Judge of this Court says that from a return made 
to the commission issued by the Court for the purpose of as- 
certaining what a seal warrant is, it appears “ that before the 
warrant is issued the applicant is also required to deposit Re. 1 
on account of the wages of the peon to be placed in charge of 
the property ” and that it was neither shown nor alleged that the 
extra money was paid, and therefore there was nothing to satisfy 
111 
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him that there was a bond fide application made to enforce 
execution. We are unable to hold that the non-payment of this 
fee to the peon under the circumstances in any way affected the 
genuineness of the application for a seal warrant. It was, no 
doubt, due to the fact that the Court directed that the seal 
warrant was not to issue that the 1 rupee was not forthwith 
paid; if the seal warrant was not to issue forthwith there would 
be no immediate attachment of property avd no occasion for the 
payment of the fee for the peon’s services. We therefore 
allow this appeal, set aside the decrees of the learned Judge of 
this Court and of the Courts below, and we remand this case 
to the Court of first instance with directions that 1t proceed with 
the execution of the plaintifl’s decree. The plaintiff decree-holder 


will be entitled to his costs in all Courts. 
Appeal allowed, 
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LATIF-UL HASAN 
VETEUS 
MUMTAZ ALI KHAN.” 
Penal Code (Act LXV of 1860)—seotion 70—fine—Wrote off as irrecoverable 
—recovery of. 

The mere fact that in 1904 a Magistrate thought that the fine could not 
be recovered from an accused person and wrote it off in his register 
under rule 60 of the rules of 14th August, 1897, is no bar to his taking 
action to levy the fine within the time allowed by law. 

This. was a reference made by E. O. E. Leggatt, Esq., Sessions 
Judge of Bareilly, with a recommendation that the order of L. M, 
Stubbs, Esq., Magistrate of the first class of Bareilly be set aside. 


The material facts appear from the judgment. 


The Assistant Government Advocate, (W. K. Porter) in support 
of the reference. 


` Muhammad Raoof, for the opposite party. 


The following judgment was delivered by : 
AIKMAN, J.—On the 26th September, 1903, one Mumtaz Ali 
Khan was sentenced to imprisonment and fine. The Court 
ordered that the fine if realized should be paid to the complainant 
by way of compensation. Apparently a warrant was issued for 
the recovery of the fine, but this proved infructuous. On the 5th 
of March, 1904, the Magistrate wrote off the fine as irrecoverable, 
ə? Or, Ref. No. 397 of 1906. 
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After this, on its appearing that there was a large sum of money, 
upwards of Rs. 3,000, at the credit of Mumtaz Ali Khan at the 
Bareilly Treasury, the complainant, to whom compensation had 
been ordered to be paid, moved the Magistrate to take steps to 
recover the fine. Upon this application the Magistrate recorded 
the following order :—“ The fine was struck off as irrecoverable 
and cannot be recovered now.” The case has very properly been 
reported by the learned Sessions Judge. The view taken by the 
Magistrate is quite erroneous, and he ignores the provisions of 
section 70 of the Indian Penal Code. The mere fact that in 1904, 
the Magistrate considered the fine to be then irrecoverable and 
wrote it off in his register under the provisions of Rule 60 of the 
Rules of the 14th August, 1897, is no bar to his taking action to 
levy the fine within the time allowed by law. The action taken 
in 1904, merely shows that the Court was too hasty in coming to 
the conclusion that the fine could not be recovered, but it im no 
way prevents the Court from taking steps to levy the fine within 
the time allowed by law. With these remarks let the case be 
sent back to the Magistrate for such action as is necessary. 


ee ra nin AT 


SUMER CHAND 
VETSUS 
WAHID HUSAIN KHAN.* 


Oivil Procedure Code (det XIV of 1882)—sectton 815—-Sust for refund 
of purchase money—sale in execution—warranty of title—fatlure of 
consideration—suit after confirmation of sale—matnitainability of — 


If a party purchase at a sale in execution with full knowledge of the 
true state of things and knowing thai the title offered is defective, a claim 
to be relieved from the consequences of his purchase cannot be listened 
to. Dorab Ally Khan v. Abdool Azeez (L, R., 5 I. A., 116) referred to. 


A fortiori where a purhaser had allowed a sale, by the Court to him, to 
be confirmed and the purchase money to be paid over to a judgment credi- 
tor, he cannot be allowed to succeed in a suit for the recovery of that 

e purchase money. 

Before a suit for the refund of purchase money can be maintained, two 
events must’ occur—first, it must have been found that the judgment- 
debtor had no saleable interest and, secondly, the purchaser must be 
deprived of the property. Gurshidawa v. Gangaya, I. L. R., 22 Bom., 783, 
referred to. A suit fora return of purchase money will be maintainable 
where there has been a total failure of consideration. 


a 8, A. No. 641 of 1905, 
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Civin. The procedure under section 315 of the Code of Civil Procedure is by 
summary application within a limited time and not by suit. So, where a 


es 


2a purchaser at a Court sale held in execution of a decree purchased the 
SUMER CHAND property and the sale was confirmed, but who subsequently succeeded in 
v. establishing his title to the property in a suit under section 283 of the 
wae a Code of Civil Procedure, and who then sued for the refund of his purchase 


money. Held, that the suit could not be maintained. 
There is no warranty of title in sales under s decree of Court. 


SECOND APPEAL against the decree of Babu Ramdhan Mukerji, 
Additional Judge of Allahabad, confirming a decree of Pandit 
Raj Nath Sahib, Subordinate Judge. 


Suit to recover money. 


aame ieren 
kaal 


The facts of the case are as follows :— 


One Kalyan Chand, father of Sumer Chand, held a simple 
money decree against one Mata Bhik. In execution of that decree 
Kalyan Chand attached certain property as belonging to bis 
judgment-debtor. One Mahabir Parshad Narain Singh filed 
objections under section 278, Civil Procedure Code, that the pro- 
perty attached belonged to him and not to Mate Bhik. The 
objections were disallowed on the 11th December, 1897, and the 
property was sold on the 20th December, 1897, and was purchas- 
ed by Wahib Husain Khan benamz for Mahabir Parshad Narain 
Singh. The sale was duly confirmed. Mahabir Parshad Narain 
Singh brought a suit under section 283, Civil Procedure Code, 
against both Kalyan Chand and Mata Bhik on the 8th October, 
1898, for a declaration that the property belonged to him and 
was not saleable in execution of Kalyan Chand’s decree as the 
property of Mata Bhik. The Court of first instance decreed the 
claim against both the defendants. But on appeal the High 
Court dismissed the suit against the decree-holder. The auction 
purchaser, Wahid Husain Khan, brought the present suit against 
the son of the decree-holder for refund of the purchase money 
with interest. The Court of first instance decreed the suit and 
the lower appellate Court confirmed that decree. The defendant 
appealed. 


Baldev Ram Dave, for the appellant. The real purchaser being 
Mahabir Parshad Narain Singh, and he having purchased the 
property at an auction sale in execution of a decree with full 
knowledge that the judgment-cdebtor had no saleable interest in 
the property in dispute was not entitled to the refund and he 
referred to 

Mahabir Prasad v. Dhuman, [1881] L L. R., 3 All, 527, 
a case decided under section 313 of the Code, 
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[Srantey, C. J.—Has the plaintiff been deprived of the pro- ci 


perty ?] | 1906. 
No. He is still in possession. Two conditions are essential ene 
before the plaintiff can suecceed—one “when it is found that the ce j 


judgment-debtor has a saleable interest in the property”, and Wamp Husain 
2ndly, that he has been “ deprived of it.” SHAN 


Garshidawa v. Gangaya, [1897] I. L. R., 22 Bom., 783. 
None of these conditions have been fulfilled in this case. 


Karamat Husain (for Rahmat Ullah), for the respondent. 
The real point is whether the judgment-debtor had an interest 
in the property sold. Mahabir Parshad Narain Singh has two 
capacities, one as a purchaser and the other as an owner, and he 
has been deprived of the property in his capacity of an auction 
purchaser though not in the capacity of an owner. 


[Stantey, C. J.—The plaintiff purchased the property with 
full knowledge that the judgment-debtor had no saleable interest. 
The principle of caveat emptor applies]. 


I submit not. 
Munna Singh v. Gajadhar Singh, [1883] I. L. R., 5 AL, 577. 

This is a case of failure of consideration. I rely on 

Kissori Mohun Roy v. Harsukh Das, [1889] I. L. R., 17 Cal., 436. 

Kiskun Lal v. Muhammad Shafdar Alt Khan, [1891] L L. R., 13 AIL, 383 (385). 
Shanto Chandar Mukerji v. Nain Sukh, [1901] I. L. R., 23 AIL, 355 (357). 
Fatima Khatoon Chowdrain y. Mahomed Jan Chowdri, [1868] 12 M. I. A., 65. 
Gheran v. Kunj Behari, [1887] L L. R., 9 AJl, 418. 


The action of the decree-holder was a wrongful act. 


I further submit that it was not necessary that the purchaser 


be actually deprived of that property and I rely on 
Nityanund Roy v. Jaggat Chandra Guha, [1902] 7 C. W. N., 105. 
Sivrama v. Rema, [1884] L L. R., 8 Mad., 99. 


Baldev Ram Dave was heard in reply. 
0. A. V. 


The judgment of the Court was delivered by 
StanLeY, C. J.—This appeal arises out of a suit brought stanley, ©. J. 
by the plaintiff-respondent for return of purchase money with —— 
interest paid by him for the purchase of some landed property 
in the district of Allahabad purchased by him at an auction sale 
in execution of a decree on the allegation that the judgment- 
debtor had no saleable interest in the property. The Court of 
first instance decreed the claim, and this decree was confirmed 
by the Lower Appellate Court. 
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The facts are shortly as follows :—One Kalian Chand, father 
of the appellant Sumer Chand, held a simple money decree 
against one Mata Bhik, and in execution of that decree attached 
the property in question. One Mahabir Parshad Narain Singh 
claimed to be entitled to the attached property and filed an 
objection to the attachment but this objection was overruled on 
the llth of December, 1897. The property was thereupon put 
up for sale and was purchased on the 20th of December, 1897, 
by Mahabir Parshad Narain Singh in the name of the plaintiff, 
Wahid Husain Khan. On the 8th of October, 1898, that is nearly 
& year after this purchase, Mahabir Parshad Narain Singh insti- 
tuted a suit under section 283 of the Code of Civil Procedure, to 
have his right to the property established, and in this suit he 
impleaded Mata Bhik and Sumer Chand, the son of Kalian Singh, 
who was then dead, and obtained a decree. On appeal to this 
Court the suit was dismissed as against Sumer Chand on the 
ground that the decree obtained by his father having been satis- 
fied, as was the fact, he had no concern with the suit. The decree 
was therefore limited to a decree against Mata Bhik, the suit 
being dismissed as against Sumer Chand. The plaintiff-respon- 
dent then, on the 22nd of August, 1902, instituted the suit which 
has given rise to this appeal for recovery of the purchase money 
paid by him on the sale of the property in December, 1897, with 
the result which we have mentioned. 

The appellant’s main ground of appeal is that the property 
was purchased by Wahid Husain Khan as a benamidar for 
Mahabir Parshad Narain Singh with full knowledge that the 
judgment-debtor had no saleable interest therein if such was 
the case and therefore was not entitled to a refund of the pur- 
chase money, We are of opinion that this ground of appeal 
is well founded. 

The learned Additional District Judge in his judgment states 
that Mahabir Parshad Narain Singh “ was obliged to bid for and 
purchase the property, which was his ancestral property, to 
make sure that it did not pass away to anybody else.” We are 
unable to take this view of the matter. An objection to the 
attachment had been filed on behalf of Mahabir Parshad Narain 
Singh which was overruled, and in view of this fact if he did 
not intend to submit to the overruling of his objection, he 
certainly ought not, in our opinion, to have bid at the auction, 
for the property, paid the purchase money and allowed the sale 
to be confirmed, 
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In the absence of a covenant for title or a warranty or of any Civ. 
fraud or misrepresentation on the part of a vendor according to 1906 


Englsh Law a purchaser of real property purchases subject to we 
the rule of caveat emptor. It is not suggested that there was any SUR Cand 
fraud or misrepresentation on the part of either the judgment- Wilkin iaa 
debtor, Kalian Chand or Mata Bhik, and no fraud or misrepresen- Kuan. 
tation has been alleged. In the sales under a decree of Court Stanley, | CJ 
there is no warranty of title either by the decree-holder or by a 
the Court. Mahabir Parshad Narain Singh, at the time of the 

purchase, was aware that his title to the property was disputed, 

his objection to the attachment having been overruled. With full 
knowledge as to the true state of facts he bid for the property 

and became the purchaser. Mr. Karamat Husain on behalf of 

the respondent relied upon the case of Fatima Khatoon Chowd- 

rain and another v. Mahomed Jan Chowdry('), as supporting his 
contention, but we are unable to see that that case helps him. 

In that case, in order to. save a family estate about to be sold 

under a decree of Court made in a suit against one member of 

the family, the members of the family interested in the property, 

being entitled to dower charged on the estate, paid the amount 

of the decree into Court to be handed over to the decree-holder 

under protest and subject to a suit to be brought by them to set 

-aside an order rejecting a claim to their charge on the estate, 

The money so paid into Court was taken out by the decree-holder, 

Tt was held that an action would he against the decree-holder 

to recover back the amount so paid into Court and handed over 

to him, as it was a deposit under protest to prevent any injurious 

sale. The learned Judges of the Calcutta High Court held that 

the payment of the money under the circumstances in which it 

was made constituted a voluntary payment with the full know- 

ledge of the facts and therefore the money could not be recovered 

back. Their Lordships of the Privy Council overruled this 

decision, holding that the money was not voluntarily paid and 

in their judgment they state that “If it had been such a payment 

no doubt such is the law” (that is the law laid down in the 

judgment of the High Court). They found, however, that the 

payment was not voluntary unlike this case. In the case before 

us there was no compulsion or necessity whatever on the plaintiff- 
respondent to make the purchase and, as it appears to us, he 

certainly ought not to have done so, ought not to have paid the 
purchase-money save under protest. He should not have allowed 

the sale to be confirmed if it was his intention afterwards to 

(1) [1868] 12 Moore’s I. A., 65. 
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Orv. repudiate the transaction and seek to recover back the purchase- 

1906. money. 

n Tn the case of Dorab Ally Khan v Abdool Azeez), the question 
KUMER CHAND 


for decision was, can a purchase at a Sheriff's sale under a writ 
Wano Hosan of fi-fa upon being evicted by the execution debtor recover the 

Kran. purchase money from the execution creditor, when the Sheriff 
Stanley, C. J. was without authority to execute the writ at the place where the 

— property was situate, but did so under the authority and by the 
express direction of the judgment creditor. Their Lordships 
of the Privy Council remanded the case for the trial of the 
following issue :— 

“ Whether on the facts to be proved a cause of action 
having been shown by the plaint, the evicted purchaser was 
entitled to recover back the purchase money as money had and 
received to his use as upon a total failure of consideration 
and to any other and what relief.” In the course of the 
judgment, Sir James W. Corvin observed, “ Their Lordships 
of course offer no opinion whether the plaintiff will ultimately 
succeed in establishing his right to any relief. It may turn 
out that his testator, who never made any claim for a return 
of the purchase money in his lifetime, bought with know- 
ledge of the defect in the Sheriff's jurisdiction, or has -by 
acquiescence or in some other way, forfeited any right which he 
might otherwise have had to relief”. From these words we 
gather that if a party purchase ata sale in execution with full 
knowledge of the true state of things and knowing that the title 
offered is defective, a claim to be relieved from the consequences 
of his purchase cannot he listened to. A fortiori where a 
purchaser has allowed a sale by the Court to him to be confirmed 
and the purchase money to be paid over to a judgment creditor, 
he cannot, we think, be allowed to succeed in a suit for the 
recovery of that purchase money. But it is contended by Mr. 
Karamat Husain that in view of the provisions of section 315 
of the Code of Civil Procedure, the plaintiff was entitled to 
maintain his suit. That section provides that “when it is 
found that the judgment-debtor had no saleable interest in the 
property which purported to be sold and the purchaser is for 

that reason deprived of it, the purchaser shall be entitled to 

receive back his purchase money from any person to whom the 

purchase money has been paid”. The contention is that it was 

found that the judgment-debtor had no saleable interest when 

the decree was passed in the suit instituted by the plaintiff 
(1) [1880] L. R. 51. A., 116, 


TT 


s 
we 
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under section 283 of the Code; and this no doubt is the case, 
but this is not enough. The cause of action does not accrue 
until the purchaser has been deprived of the property. Before 
he can sue, two events must occur—first, it must have been found 
that the judgment-debtor had no saleable interest, and secondly, 

` the purchaser must be deprived of the property, see Gurshidawa 
v. Gangaya("). Here the purchaser has-not been deprived of 
the property. We may further point out that the plaintiff did 
not avail himself of the provisions of that section. The procedure 
under it is by summary application within a limited time and 
not by suit. A suit will, no doubt, be maintainable for a return 
of purchase money when there has been a total failure of 
consideration, but not, we think, in a case in which the plaintiff 
acted as the plaintiff did here. 

For these reasons we think that the decisions of the Courts 
below are erroneous. We allow the appeal, set aside the decrees 
of both the lower Court, and dismiss the plaintiff's suit with 
costs in all Courts including fees in this Court on the higher 
scale. 

J. B. L. a Appeal allowed. 

(1) [1897] I. L. R., 22 Bom., 783. 
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EMPEROR 
VEVEUS ' 


SYED SAJJAD HUSAIN? 


Criminal Procedure Code (Act V of 1898), sections 6, 838 —Jurisdiction— 
Ist class Magistrate, officiating as District Magtstrate—commencement 


‘of trial as by District Magistrate—Reversion as Joint Magistrate. 


A Magistrate of the first class while officiating for the District Magis- 
trate commenced to try a case against the accused. During the pendency 
of the trial he reverted as Joint Magistrate but continued the trial without 

‘ objection by any party. Held that he had jurisdiction to continue the 
trial and the fact that while he commenced he was a District Magistrate 
did not oust his jurisdiction on his reverting to his substantive appoint 


ment. 
© Chunni Lal v. Harbans Rai, 1 A. L. J. R., 315, not followed. 


Queen v. Sri Ahbolamatam Jeer, I. L. R., 22 Mad., 47, referred to. 
Cramar Revision against an order of E. O. E. Leggatt, Esq., 
©. S., Sessions Judge, Bareilly, reversing an order of H. A. 
Lomas, Esq., C.S., Joint Magistrate. 


The facts are shortly as follows. The trial of the accused was 
commenced by Mr. Lomas, who was the Officiating District 


* Cr. R. 243 of 1006. 
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Criminal. “Magistrate. During the course of the trial Mr. Lomas reverted as 
1908. Joint Magistrate but continued to try the case. In the result he. 
—— convicted the accused. The Sessions Judge set aside the con- 

SA viction, on the ground that Mr. Lomas had no jurisdiction to 

Srep Saszap continue the trial, and ordered a retrial. The Government’ 
HusaIN. © applied to the High Court to revise the order. 


W. Wallach (Officiating Government Advocate), for the Crown, 
submitted that Ma. Lomas was a Magistrate, lst Class, in 
the Moradabad district and the trial was held before him all 
through. It did not matter that he was presiding over two 
different Courts. A Magistrate when appointed to a district has 
jurisdiction over every part of that district and when he begins 

~ atrial he is bound to finish the same, although he may have 
been shifted to a different Court in the meanwhile. He relied 
on sections 16 and 24 of the Code of Criminal Procedure 
and on 
Queen v. Ahbolamatam, [1898] I. L. B., 22 Mad., 47. 

Satya Chandra Mukerji, for the applicant, submitted that the 
trial had in reality been held in two different Courts and the 
fact that the oficer presiding over them was the same, did not 


affect the question of jurisdiction. He relied on 
Chunnt Lal v. Harbans Rai, [1904] 1 A. L. J. R., 315. 


The trial began before Mr. Lomas as District Magistrate and 
ended before him when he had been relieved of the office of 
District Magistrate and had reverted as Joint Magistrate. There 
was no order of transfer made by the District Magistrate and 
Mr. Lomas had no jurisdiction to proceed with the case after his 
reversion. 

The judgment of the Court was delivered by 
l Rionarps, J.— In this case Syed Sajjad Husain was charged 
dereliares, J. with an offence under section 193, Indian Penal Code. The 
trial was commenced by Mr. Lomas who was then acting as 
District Magistrate of Moradabad. After the trial had proceeded 
to a considerable length, Mx. Harrison took up duty as District 
Magistrate at Moradabad, and, on the 2nd December, Mr. Lomas 
reverted to the position he held prior to discharging the duties 
of District Magistrate, viz., Magistrate of the First Class for the 
District of Moradabad. He continued to hear the still pending 
case against Sajjad Husain without objection on the part of the 


accused or of the District Magistrate. The result of a protracted 
trial was a conviction followed by an appeal to the Sessions 


Judge. The latter set aside the conviction and ordered a, re-trial 


A 


? 
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on the ground that Mr. Lomas having ceased to be the District 


Magistrate, had no jurisdiction to continue the trial. The ques-- 


tion accordingly is one-of jurisdiction only. Mr. Lomas as a 
Magistrate of the First Class for the District of Moradabad would 
have had jurisdiction originally to try the case. After he was 
succeeded by Mr. Harrison as District Magistrate he could clear- 
ly have been entitled to try a similar case committed in the same 
district, and the only question is, “ Did the mere fact that he 
ceased to be District Magistrate oust his Jurisdiction to continue 
and conclude the trial he had commenced while he was District 
Magistrate?” The Criminal Procedure Code does not recognize 
any particular Court as being the Court of the District Magistrate. 
Sections 6 and 32 of the Criminal Procedure Code show that the 


` Magistrate’s Courts other than in Presidency towns consist of (1) 


Courts of Magistrates of the First. Class, (2) Courts of Magis- 
trates of the Second Class, and (3) Courts of Magistrates of the 
Third Class. 

I cannot find and my attention has not been drawn to any 
section of the Criminal Procedure Code which prevents a Magis- 
trate who had and still has jurisdiction to try an offence of the 
nature in question from continuing a trial regularly commenced. 
In the case of Queen v. Sri Ahbolamatam Jeer(!), it was held that 
a Head Assistant Magistrate who had been appointed to the 


office of Deputy Magistrate in another part of the same district 


might proceed with the trial notwithstanding. In that case 
there had been a transfer by the District Magistrate, but I do 
not think that anything turns on the question of transfer. On 
the other side the case of Chunni Lal v. Harbans Rail”), has 
been cited. In that case a Magistrate who had refused to sanc- 
tion a prosecution was posted as a Treasury Officer. After an 
appeal to the Sessions Judge against the refusal of sanction the 
case was sent back to him by the order of the latter. Mr. Justice 
Biarr decided that the Magistrate was no longer competent to 
deal with the case or to make an order under section 476, 
Criminal Procedure Code. In the course of his judgment, after 
veferying to the facts, he says: “In that capacity (Treasury 
Officer) it is frankly conceded by Mr. O’Conor that he could 
take -cognizance of no case which was not sent before him by 
order of the District Magistrate or of the High Court.” This 
concession of Mr. O’Conor formed the basis of the decision of 
the learned Judge. It is said that as Treasury Officer he still 


(1) [1898] L L. R., 22 Mad., 47. 
(2) [1904] 1 A L. J. R., 315- 
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retained his powers under. section 476, Criminal Procedure 
Code. However this may be, the learned Judge clearly gave 
his decision on the ground that when the case came back to the 
Magistrate he no longer possessed jurisdiction. Ido not think 
therefore that the decision is binding on me in any way and 
that 1 am entitled to consider the question apart altogether 
from that case. In my opinion the case being of a nature that 
Mr. Lomas had jurisdiction to hear and determine before he 
was District Magistrate, after he was District Magistrate, and 
when he ceased to act as District Magistrate, the mere fact that 
he commenced it while he was officiating as District Magistrate 
did not prevent him from continuing to try the case after he 
reverted to be a Magistrate of the First Class for the district. I 
accordingly ‘allow the appeal and set aside the order of the 
Sessions Judge and direct him to hear the appeal and determine 
it according to its merits. 
Appeal allowed. 


rt Ee a 


BABU PRASAD 
VETUS 


KHIALI RAM.® 


Transfer of Property Act (IV of 1882), section 98—Eatension of time, 
granting of —appellate Court. 


The proper Court to hear an application to extend the time for pay- 
ment’of the amount due to a mortgagee decree-holder, is the Court of 
first instance, but an appellate Court also has jurisdiction to extend the 
time in a cage in which there has been an appeal. Sheo Narainv. Chunnt 
Lal, I. L. R., 23 All., 88, explained. 


SECOND APPEAL against a decree of A. B. Bruce, Esq., District 
Judge, reversing a decree of the Munsif of Mahaban. 


Application for extension of time to pay the amount due. 


The material facts appear from the judgment. 

The Court-of first instance rejected the application. z 
The lower apellate Court granted extension of time; 
Defendant appealed. 

Satish Chandra Banerji, for the appellant, 


Lakshmi Narain, for the respondent. 
E.S. A. 1271 of 1905, 
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The following judgment was delivered by 

RicHarps, J.—In this case it appears that one Ide Khan mort- 
gaged certain property to one Babu Prasad. He subsequently 
mortgaged the same property to one Khiali Ram and his brother. 
One CGulzari Lal attached the property in execution of a simple 
money decree, whereupon Khiali Ram, who had purchased his 
brother’s interest and had become sole owner of the second 
mortgage, brought a suit on the latter making Ide Khan, the 
mortgagor, Gulzari Lal, who has attached the property, and Babu 
Prasad, the first mortgagee, defendants. Gulzar Lal was father 
of Babu Prasad, the first mortgagee. Khiali Ram obtained a 
decree for sale subject to his redeeming the first mortgage which 
amounted to a sum of Rs. 238-10-0. The decree, however, only 
found Rs. 40 as being due to Khiali Ram on his own mortgage 


and it gave him a limited time to redeem the much larger sum - 


due to Babu Prasad. Khiali Ram appealed against the decree 
awarding him only Rs. 40, and the result of his appeal was that 
a sum of Rs. 200 was substituted as being due on foot of his 
mortgage instead of the sum of Rs. 40 decreed by the Court of 
first instance. The appellate decree seems to have been careless- 
ly prepared and it made no provision for extending the time 
allowed to Khiali Ram to redeem the mortgage of Babu Prasad. 


~ - On the 29th March, 1905, Khiali Ram applied to the Munsif to 


‘deposit the amount due to Babu Prasad. The Munsif refused. 
Khiali Ram then applied to amend the decree in some particular 
including an amendment providing for an extension of time. 
The decree was amended, though not in this particular, but on 
the 8th of August the Court which made the decree on appeal 
extended the time for redeeming the mortgage of Babu Prasad 
to the 20th of August, 1905. In pursuance of this order Khiali 
Ram lodged in Court the amount due to Babu Prasad upon foot 
of his mortgage, and on the 6th of November, 1905, the present 
appeal was filed. The sole ground is that the order of the 8th 
of August, 1905, was made without jurisdiction. The appeal is 
wholly void of merits. Babu Prasad, the appellant, has now 
waiting for him in Court all that he is legally entitled to, viz., 
the full amount of his prior mortgage, principal and interest ; 
he now seeks by a technical objection to prevent Khiali Ram 
obtaining the benefit of his second mortgage and the suit which 
he brought on foot thereof. The contention of the appellant is 
based on the case of Sheo Narain v. Chunni Lall’) in which it 
was held that the proper Court to apply to for postponement of 
(1) [1900] L L. R., 23 AIL, 88. 
. 113 


829 


CITIL. 

1908. 

m 
Basu Prasad 
Kuranı Rax. 


Richards, J, 


830° 


CIVIL. 


1906 » 
Amey“? 
BARU PRASAD 


v. 
Kma Raw, 


Richards, J. 


— eair am 


d 


CIVIL. 
1908. 
ye 


Nov. 14. 





BTANLEY, C. J. 
BurKITT, J. 


ert eee 


T d æ . 
ya Ng can i 


HIGH COURT. TALL SR. 


the date fixed for redeeming the prior mortgage is the Court 
of first instance. I am bound by this decision and I have no 
doubt that the proper Court to hear such an application is the 
Court of first instance and not the appellate Court, but I do not 
understand the Court to decide that the appellate Court had no 
jurisdiction to extend the time in a case in which there had been 
an appeal toitself. It is conceded that it might and ought to 
have provided for an extension of time by its decree. It seems 
to me that although the proper Court to which to apply for an 
extension of time to redeem Babu Prasad’s mortgage would have 
been the Munsif, there is nothing to oblige me to set aside the 
order now appealed against and in so doing work a great 
injustice, I dismiss the appeal. Under all the circumstances I 
direct that each party shall abide his own costs of the appeal. 
Appeal dismissed. 


A TY le 


JAGANNATH SINGH 
. VETEUS 
DULAR KUNWAR AND OTHERS.? 


Pre-emplion— W ajib-ul-arz—construction—reeord of contract end 
with settlement. 

Where chapter 2 of a wajtb-ul-ara headed as “ rights amongst co-sharers 
based on custom or special agreement” contained a clause about pre- 
emption with directions as to the regulation of price if there was 
any “difference between the seller and a pre-emptor as regards the 
amount of price, it shall be settled as follows—in case of sale Re. 1 per 
kutcha bigha of the culturable land and in case of mortgage 8 annas per 
kutcha bigha of culturable land,” held that the record was a record of 
contract which came to an end with the next settlement, in the wajib-1l- 
ars of which no such clause was to be found. 

First APPEAL against a decree of C. Steel, Esq., District Judge, 
Shahjahanpur. 

Suit for pre-emption. 

The property was sold for Is. 599 to a stranger. Plaintiff 
claimed that the price should be Rs. 144-8-0 by virtue of a 
custom recorded in the wayjzb-ul-arz, which after reciting a 
“special custom” of pre-emptioin, went on to’ say :—“‘ And if 
between the seller and the pre-emptor there shall be a dispute 
as to the price, it shall be settled as follows :—In case of sale 
Re. 1 per kutcha bigha cultivated, in a case of mortgage 8 
annas per cultivated bigha.” 

* F. A. No. 276 of 1904. 
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- The Court below held that the plaintiff was entitled by custom 
to pre-emption, but not to have the price fixed according to the 
above tule. He found that “if the Re. 1 per kutcha bigha 
arrangement were a custom, it has fallen into desuetude, if a 
contract, it was a contract made only for the settlement of 1872 
A. D., and based on the circumstances then existing.” 


Plaintiff appealed. 


Govind Prasad, for the appellant, argued that the stipulation 


as to the price was a covenant running with the land, and cited | 


Karim Baksh Khan v. Phula Bibi, [1886] I. L. R., 8 AIL, 102, F. B. 
Bahadur Singh v. Ram Singh, [1904] I. L. R., 27 AlL, 12. 


ke. Maleomson, for the respondents, distinguished the first case 
and referred to 
Akbar Singh v. Juala Singh, [1885] 6 A. W. N., 216. 


[Stantey, C. J.—The 1885 case has been overruled e the 
Full Bench case of 1886. I cannot understand the distinction 
TYRRELL, J., seeks to draw. ] 


‘He then referred to the evidence and argued that the plaintiff 
had refused to purchase the property before sale. 


He next urged that the stipulation evidenced a contract and 
not a custom. 


Govind Prasad, in reply. 


The judgment of the Court was delivered by 

STANLEY, C. J.—The question arising in this appeal is not free 
from difficulty. The suit which has given rise to it was one for 
pre-emption, the plaintiff being a co-sharer in the thok, a portion 
. of which was sold to the defendant vendee. It is based upon a 
provision contained in a wajtb-ul-arz of 1872. According to that 
provision a share-holder in any thok or patti wishing to sell his 
share was bound to sell it to persons arranged in four categories 
and in default of purchase by any. of them then to any one he 
pleased. Then there is this passage at the end of the provision, 
namely, “If there be a difference between a seller anda pre- 
emptor. as regards the amount of price, it shall be settled as 
follows :—In case of sale Re. 1 per ‘utcha bigha of the cul- 
turable land and in case of mortgage 8 annas per kutcha 
bigha of the culturable land.” In the existing settlement this 
provision does not appear.. The property was sold to the 
. defendant vendee for a sum of Rs. 599. The price, if calculated 
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according to the provision in the wajib-ul-arg of 1872, only 
amounts to Rs. 144-8-0. The plaintiff claims to be entitled to 
the benefit of the purchase on payment of the lesser amount, 
namely, Rs. 1448-0, The learned District Judge held that 
the provision in the wajib-ul-arz of 1572 as to the price 
was a matter of contract between the zamindars and- not the 
record of a custom, and that in as much as the provision is 
not embodied in the recent wajib-ul-arz, the plaintiff could 
not rely upon it. He held that if the arrangement as to the 
price was oue which could be treated as a custom, it had 
fallen into desuetude, and if a contract, 1t was a contract made 
only for the period of the settlement of 1872, based on the 
circumstances then existing, and that the plaintif could not 
now claim to have the price fixed in accordance with it. He 
accordingly gave the plaintiff a decree for possession of the 
property on payment of Rs. 599, the sum actually agreed to be 
paid by the vendee., The learned Vakil for the appellant relying 
chiefly upon a decision of a Full Bench of the Court in the case 
of Karim Bakhsh Khan v. Phula Bibi) contended that the 
wajib-ul-arz of 1892 recorded a custom, and that this custom ran 
with the land and that his client was entitled to obtain the benefit 
of the purchase on payment of the price fixed in accordance 
with it. We have carefully considered the language of the 
wajrb-ul-arz of 1872. Paragraph 10 in which the rights as to 
pre-emption are set forth, falls under chapter II of the wajib-ul- 
arz and chapter II is entituled. “Rights amongst co-sharers 
based on custom or spécial agreement.” If the record as re- 
gards pre-emption was a record of custom alone, there might be 
force in the argument which has been presented to us on behalf 
of the appellant, but in view of the fact that chapter II deals 
with rights arising not merely from custom but also rights aris- 
ing by contract, we must, having regard to the language of the 
wajrb-ul-arz, see if the provision in question is the record 
of an agreement between the parties or a record of a custom 
previously existing. We are disposed to agree with the learned 
District Judge that the condition as to the price was inserted 
by agreement of the parties and was intended to regulate their 
rights during the period of the settlement and no longer, and 
that it was not a record of a pre-existing custom. This being 
so, the decision of the Court below was right. We have care- 
fully considered the case of Karim Bakhsh Khan v. Phula Bibi 
mentioned above, and it appears to us that the pre-emption right 
(1) [1886) I. L. R., 8 All, 102. ` 
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which was considered -in that case was also one created by _ CIVIL 
contract of the parties and not one existing by custom. We find 1908, 
in the judgment of the learned Chief Justice several references =~ 

‘to the nature of the right. He states “ that by the wajib-ul-arz ae 
of the village it was agreed by the co-sharers that if any of them v 


desired. to sell his share, he should offer it to the others,” &c., PULAU KONNAN: 
and again he says that “it has always been considered that Stanley, C. J. 
agreements of this nature run with the land” and in several cota 
other places he refers to the agreement of the parties. In that 
case, therefore, the pre-emptive right was one arising by 
contract, and the rule by which the price of the land was to be 
calculated was a matter of contract and not of custom. 
= We therefore dismiss the appeal with costs in both Courts. 
At the request of the appellant we extent the time for payment 
of the pre-emptive price for three months from this date. If the 
plaintif-appellant fail to pay the sum of Rs. 599 with the cost 
of this appeal, and the cost in the Court below, his suit will be 
dismissed with costs in all Courts. Ifthe money be paid within . 
the time mentioned, he will be entitled to possession of the pro- 
perty. 
We have considered the objection which was filed by the 
respondent under section 561 of the Code of Civil Procedure. . 
It has no foundation and is dismissed with costs. 


B. 0. M. Appeal dismissed. 
RAM SARUP i ; CRIMINAL. 
VET EMS 1905. 
EMPEROR.* =e 
Dec. 12. 


Arms Act (XI of 1878)—secttons 20 and 25—Concealment—meaning of— 
denial to a police officer—possesston of arms-—room under control of a  Banenri, J. 
member of Joint family. sites 
The words “conceals or attempts to conceal” in section 20 of the Arms 

Act must be read with what precedes, namely, that the concealment or 

attempt at concealment was made on a search being made under section 

25 of the same Act. A denial of any arms being in the house is not 

equivalent to concealment or attempt at concealment. There must be 

e some overt act of concealment or attempt at concealment with a view to 
prevent the discovery of the arms searched for. 

Where the arms are found ina room in the exclusive control of one mem- 

ber of the joint family he must be deemed to be in possession of the arms. 

Queen-Empress v. Sangam Lal, J. L. R., 15 AIL, 129, distinguished. 


CRIMINAT APPEAL against a Judgment of E. O. E. Leggatt, Esq., 
Sessions Judge of Bareilly. 
*Or. A. 820 of 1908. 
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The material facts appear from the judgment. 
Sir Walter Colvin, (with him O'Conor), for appellant. 
Assistant Government Advocate (W. K. Porter), for the Crown. 


The following judgment was delivered by 


Baxersi, J.—The appellant, Ram Sarup, has been convicted 
under section 19, clause (c) of the Arms Act, under section 20 read 
with section 19, cl. (f) of that Act, and under the second para- 
graph of section 20 of the Act, and has been sentenced to differ- 
ent terms of imprisonment, including solitary confinement. It 
appears that upon information received by the District Magistrate, 
the house of Ram Sarup was searched by the police. A pistol ' 
was found in a granary attached to a shop carried on by Ram 
Sarup among bales of cloth. Three swords and another pistol 
were found in another room concealed behind some beams. . 
Some ammunition was also found in that room. The learned 
Sessions Judge has convicted Ram Sarup of having imported 


. arms in contravention of the provisions of section 6 and of being 


in possession of such arms. He has also convicted -him of 
having concealed, or attempted to conceal, arms on search being 
made in his house. I shall consider the questions raised in the 
order in which they were argued by Sir Walter Colvin on behalf 
of the appellant. He contends that the conviction under the 
second paragraph of section 20 is illegal, as upon the facts 
found there was no concealment or attempt at concealment 
within the meaning of the section. The learned Judge finds, 
and the evidence proves, that when Mr. Williamson, the District 
Superintendent of Police, went to search the house in which 
Ram Sarup lived, the latter denied that he had ‘any arms in his 
possession. The learned Judge says that this amounted to 
concealment, as the word “conceal” bears the meaning of “ for- 


-, bearing to disclose.” I am unable to agree with the learned 


Judge. The words “conceals or attempts to conceal” in the 
second paragraph of section 20 must be read with what precedes, 
namely, that the’ concealment or attempt at concealment was 
made on a search being made under section 25. This obviously 
does not mean that a mere denial to a Police Officer making a 
search of any arms being in the house is equivalent to conceal- 
ment or attempt at concealment. There must be some overt act 
of concealment or attempt at concealment with a view to prevent 
the discovery of the arms searched for. No such thing happened 
in this case. J am therefore of opinion that the conviction 
under the second paragraph of section 20 cannot be sustained. 
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The learned Assistant Government Advocate made no attempt to 
support the learned Judge’s view upon this point. The convic- 
tion and sentence under the second paragraph of section 20 
must therefore be set aside. 

The next question is whether it has been proved that the 
accused had arms in his possession. As I have already said, a 
pistol was discovered in a granary behind the-shop which is 
carried on by the accused alone. The other arms were found in 
a room of which the accused had the key. He stated to the 
District Superintendent of Police that he had lost the key of 
that room, and thereupon the padlock was broken open, the 
room was entered and the arms were discovered. The arms 
were thus found ina part of the house which was in the ex- 
clusive possession of the appellant. Jt is.true that according 
to the evidence of Gobardhan Das, the brother of the accused, he 
and his brother form a joint Hindu family. But the evidence 
discloses that the rooms in which arms were found were in the 
exclusive possession and under the control of the accused. This 
distinguishes the present case from the case of Queen-Hmpress v. 
Sangam Lal("\. I am therefore of opinion that the conviction 
upon the charge of being in possession of arms must be upheld: 

As for she charge of importing arms, the evidence proves these 
facts:—Ram Sarup went to Gwalior on the occasion of the 
funeral ceremonies connected with the death of the father of 
one Chiranji Lal. He was staying with Chiranji Lal, and on 
that occasion at his request Chiranji Lal bought certain aims, 
one of which was the pistol, exhibit I, found in the possession 
of the accused. It has also been proved that he was on that 
occasion accompanied by two men, Teja and Kalian, who, ac- 
cording to the evidence of Gobardhan Das, are associates of one 
Burana, who is said to have ruined the accused Ram Sarup. 
After Ram Sarup’s departure from Gwalior some more arms 
were brought by Chiranji Lal and put in a box which contained 
the pistol, exhibit I. The box was made over to Teja and Kalian 
who brought it away. Some of those arms were found in the 
possession of the accused and have been duly identitied. Coup- 
ling these circumstances together, it is reasonable to infer that 
the arms were imported by the accused. I think the conclusion 
at which the learned Sessions Judge has arrived upon this part 
of the case is correct. 

Now remains the question of sentence. The T 18 & 
young man belonging to a respectable and well-to-do family of 

(1) [1803] I. L. R., 16 All, 129, 


r 


835 


CRIMINAL. 


1905. 
gn 
Rau Sarvp 
v. 
EMPEROR., 





Banerji, J. 


a 


836 


CRIMINAL, 
1905. 
aw 

Rax Sagup 


v. 
EYUPEROR. 


_——- 


Banerji, J. 


ened 


CIVIL. 
-= 1905, 
yn 


Dee. 12, 


— ee 


BaNBRJI, J. 


Banerji, J. 


HIGH COURT. (A. L. J. R. 


zamindars and money-lenders. It is manifest that the arms 
were not imported for the purpose of committing any crime. 
Under these circumstances the sentences passed on him are in 
my judgment unduly severe. I think the ends of justice will ` 
be sufficiently met by altering the sentences under section 19, 
clause fe), and under section 20 read with section 19, clause (f), 
to sentences of six months’ rigorous imprisonment, the two sen- 
tences to run concurrently, and I order accordingly. The sen- 
tence of solitary confinement is set aside, as also are the con- 
viction and sentence under the second paragraph of section 20. 
To the above extent I. allow the appeal. 

Appeal allowed in part. - 


BHAGWAN DAS 
VETSUS 
SUKHDEI.® 
Civil Procedure Code (Act XIV of 1882), section 260—contempt of 
authority—-Enforcing of —Limitation Act (XV of 1877)—article 179 — 
application of. 

Where a decree was passed against the appellant in 1899 restraining 
him from a particular act and he had an opportunity of obeying the 
decree but wilfully failed to obey it, held that he committed a contempt 
of the authority of Court for which further proceedings could be taken 
under section 260, Civil Procedure Code. Article 179, Schedule H, 
Limitation Act, was inapplicable and did not preclude the Court from 
taking proceedings to enforce its authority. Ramsaran v. Chhatar Singh, 
JI. L. R., 23 AN., 465 followed. 

SECOND APPEAL. from a decree of Babu Ramdhan Mookerji, 
additional Judge of Allahabad, affirming a decree of Pandit 
Rajnath Sahib, Subordinate Judge. 


The material facts appear from the judgment. 
Judgment-debtor appealed. 


Tej Bahadur Sapru (with him Satish Chandra Banerji), for 
appellant. | 


Lalit Mohan Ban erji, for respondent. 


The following judgment was delivered by . 
Banerji, J-—The facts which have given rise to this appeal 
are these :—-On the 14th of June, 1899, one Sheo Din obtained a 
decree against the appellant for possession of a house and for 
| e B. A. 611 of 1905, 
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an injunction restraining him from occupying the house. The 
respondent who is the mother of the appellant, has stepped into 
the shoes of Sheo Din, who is now dead. She made the present 
` application for execution and prayed under section 260 of the 
Code of Civil Procedure that the appellant should be ordered to 
comply with the injunction mentioned in the decree, and to 
remove his possession, and that an-order should be issued for 
his arrest, and for the attachment of his property. The allega- 
tion was that in the violation of the perpetual injunction made 
in the suit he had taken possession of the bouse and placed 
tenants in it. He opposed the application on two grounds—{1) 
that the application was time-barred, and (2) that Sheo Din had 
allowed him to occupy a part of the house. The allegation 
contained in the second objection has been found by both the 
Courts below to be unfounded, and they have also found that 
the appellant has, in disregard of the terms of the decree, placed 
a tenant in the house. The Court of first instance disallowed 
both the objections and ordered execution to issue. This order 
has been affirmed by the lower appellate Court. The first con- 
tention raised in this appeal is that the application is time- 
barred. This contention is in my judgment without force. The 
decree was one ordering the appellant to abstain from a particu- 
lar act, namely, the occupation of the house. He disobeyed that 
order and put a tenantin the house. He thus committed a 
contempt of the authority of the Court, for which proceedings 
_can be taken under section 260 of the Code of Civil Procedure. 
Article 179, schedule II, of the Limitation Act, upon which the 
appellant relies, is inapplicable and does not preclude the Court 
from taking proceedings to enforce its authority. This was 
held in Ram Saran v. Chatar Singh.) Under section 260 of 
the Code of Civil Procedure the decree-holder was entitled to 
ask the Court to enforce the decree which was passed against 
the appellant for abstention. from a particular act, and all that 
the Court had to see was whether the appellant had an opportu- 
nity of obeying the deéree or injunction and had wilfully failed 
to obey it. The decree was made so far back as 1899. The 
present application was made so long ago as the 26th of July, 
1904. The appellant had thus ample opportunity for obeying 
the decree and had failed to obey it. The Court below was 
therefore justified in ordering enforcement of the decree. This 
appeal i is untenable, and I dismiss it with costs. 
Appeal dismissed, 
(1) [1901] I L. R., 23 AIL, 465. 
ge ~ H4 
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RAM TAHAL SINGH 
VETSUS 


DUBRI RATI.” 


Court Fees Act (VII of 1870)—seetion 28—defisiency in Court fee 
discovered in appellate Court—effect of.. 


In a suit for pre-emption a plaint was presented on an insufficiently 
stamped paper but the deficiency was not discovered in the Court of 
first instance. -In appeal the plaintiff was required to make good the 
deficiency which he did. Held that there was no valid plaint upon the 
file within the time prescribed by limitation. Held further that section 
28 of the Court Fees Act did not apply as there was no mistake or in- 
advertence on the part of the Court or its officers. 


APPEAL under section 10 of the. Letters Patent against a 
judgment of Mr. Justice Sir George Knox, reversing a decree of 
M. Ishaq Khan, Esq., District Judge of Azamgarh. : 


The material facts appear from the judgment. 
Defendant appealed. | l 

Surendro Nath Sen, for appellant. 

Mahomed Ishag, for respondent. 


The judgment of the Court was delivered by 

STANLEY, ©. J.—The suit which has given rise to this appeal 
was ove for pre-emption, and was instituted on the last day 
allowed by limitation for the filing of a suit. The plaint was 
insufficiently stamped, but this insufficiency was not discovered 
in the Court of first instance. That Court decreed the plaintiff's 
claim. An appeal was preferred, and at the hearing of the 
appeal the objection was raised that the plaint was ‘insufficiently 
stamped, and that, inasmuch as the period allowed by limitation 
for the presentation of a valid plaint had expired, the suit failed 
and the appeal must be allowed. The mistake in regard to the 
stamp was not a mistake of the Court or any officer of the Court. 
It was a mistake on the part of the plaintiff, attributable to him. 
The learned Disirict Judge, when his attention was directed 
to the insufficiency of the stamp, directed the plaintiff to make 
good the deficiency, and this was done in the course of a week. 
The hearing of the appeal was then proceeded with, -with the 

oT, P. A. 41 of 1905. 
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result that the learned District Judge came to the conclusion that 
the suit was barred by limitation, inasmuch as there was no valid 
plaint upon the file within the time allowed by limitation. A 
second appeal was preferred to this Court, with the result that the 
decision of the lower appellate Court was reversed on the ground, 
as appears by the judgment, that the District Judge, when he 
directed payment of the deficiency in the court fee, acted under 
section 28 of the Court Fees Act of 1870, and that, therefore, his 
direction, which was complied with, validated any defect due to 
the insufficiency of the stamp on the plaint. We are unable to 
agree with our learned brother in this view of the question. It 
. has been decided by a Full Bench of this. Court in the case of 
Balkaran Rat v. Gobind Nath Tiwari(") that the mistake or 
inadvertence referred to in section 28 of the Court Fees Act is a 
roistake or inadvertence on the part of the Court or its officers. 
There was no such mistake in this case. Therefore section 28 
does not apply. This being so, it appears to us there was clearly 
no valid plaint upon the file within the time prescribed by 
limitation and the plaintiffs suit therefore failed. A similar 
question to the one before the Court was decided in several 
recent cases, and amongst others in the cases of Munro v. The 
Cawnpore Municipal Board(*), Muhammad Ahmad v. Muhammad 
Siraj-ud-din(*) and Jagram v. Chatarpal(*). The learned Judge 
ot this Court relies upon a decision of the Madras High Court 
in the case of Valambal Ammal v. Vythilinga Mudaliar(*\. We 
may point out, however, that the Madras High Court Has not 
taken the same view of section 28 of the Court -Fees Act as was 
adopted by the Full Bench of this Court. We therefore allow 
the appeal, set aside the decree of the learned Judge of this 
Court, and restore the decree of the District Judge with costs. 
~ Appeal allowed. 

(1) [1890] L L. R., 12 AIL, 129. 
(2) [1889] L L. R., 12 All, 57. 
(3) [1901] L L. R., 23 AIL, 423. 


(4) [1904] A. W. N., 133. 
(5) [1900] L L. R. 24 Mad., 331. 
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SALIG RAM 
VETUS 
EMPEROR.” 


Penal Code (Act XLV of 1860)—seetion 273—contents of a closed grain 
pit—sale of—whether any offence. 


Where the accused sells a closed grain pit in the way of trade and 
and a considerable portion of grain in it is found to be unfit for human 
consumption, he is not guilty of an offence ander section 273, Indian 
Penal Code, inasmuch as he did not sell the grain as food. 

CRIMINAL Rererenoe made by J. H. Cuming, Esq., Sessions 
Judge of Aligarh, recommending that the conviction of the 
accused be set aside. 


The accused, a Munib of one Rabi Dat, who kept a grain pit, 
sold the closed grain pit at Rs. 3 per maund. The grain was 
to be delivered in. whatever condition it was found. On opening 
the pit was found that a considerable portion of the grain was 
unfit for human consumption. The accused was convicted under 
section 273, Indian Penal Code, and sentenced to pay a fine of 
Rs. 25. He applied in revision to the Sessions Judge we 
referred the case io the High Court. 


Neither party was represented. 


The following judgment was delivered by 


Banensi, J.—The Deputy Magistrate who convicted the accused 
in this case clearly misconceived the scope of section 273 of the 
Indian Penal Code. What is punishable under that section is 
the sale or offer or exposure for sale of noxious articles as food 
or drink aud not the mere sale or offer or exposure for sale of 
noxious articles. In this case the accused did not sell any article 
as food or drink. He sold to a trader in grain a grain-pit con- 
taining some 355 maunds of grain, a portion of which was found 
to be in a state unfit for human consumption. As the sale was 
for purpose of trade and not as food, no offence under section 273 
was committed. Acceding, therefore, to the recommendation 
of the learned Sessions, Judge, I set aside the conviction and 
sentence, and acquitting Salig Ram of the offence of which he 
was convicted, direct that the fine, if paid, be refunded. 


Conviction set aside, 
o Or, R, 674 of 1905, 
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Civil Procedure Code (Act XIV of 1882)—Section 647—Procedure in 
miscellaneous applications—appointment of Guardian—Mahomedan 
Law—Mother married again. 


The mere circumstance of a Mahomedan mother having married again 
does not disqualify her from being appointed guardian of the person of 
her minor daughter, if otherwise she is a fit person to be so appointed. 

When an application for appointment of guardian is opposed, the pro- 
cedure to be adopted is the procedure prescribed with respect to suits 
by section 647, Code of Civil Procedure. 


First APPEAL from an order of A. B. Bruce, Esq., District 
Judge of Agra. 


The material facts appear from the judgment. 
Plaintiff appealed. 

Satish Chandra Banerji, for appellant. 
Mahomed: Ishaq, for respondents. 
The.following judgment was delivered by 


Banerst, J.—This is an appeal from an order refusing to appoint 
the appellant guardian of the person of her minor daughter 
Musammat Kuresha, aged 12 years. The case has not been 
tried by the Court below in accordance with law. The applica- 
tion appears to have been opposed by Changa and Musammat 
Nanhi. But the record does not show on what grounds these 
persons opposed the application. The learned Judge did not 
record the evidence of witnesses in the manner required by law. 
He simply made on the back of the application notes of the 
statements of certain persons examined by him. Under section 
647 of the Code of Civil. Procedure he was bound in a proceed- 
ing of this kind to follow the procedure prescribed in the Code 
“in respect of suits. The only reason assigned in the judgment 
of the learned Judge for refusing the application is that the 
applicant has. married a second time after the death of her 
husband, the father of the minor, and that the opponents have 
adopted the girl. The learned Judge overlooks the fact that 
among Muhammadans there can be no legal adoption. The mere 


circumstance of the mother having married again does not dis- 
æ F. A. F. O. 98 of 1905. 
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qualify her from being appointed guardian of the person of her 
own daughter. The learned Judge ought to have taken evidence 
and satisfied himself whether the applicant was a fit and proper 
person to he appointed guardian of the minor, and for that 
purpose should have taken into consideration the circumstances 
mentioned in section 17 of the Guardians and Wards Act. As 
the case has not been properly tried, I set aside the order of the 
Court below, and send back the case to that Court with direc- 
tions to try it in accordance with law. Costs of this appeal will 
follow the event. 
Case remanded, 


manner teenie pel 


MULAI SINGH 
VETEUS 
- RAJWANT SINGH.® 


Li Tenancy Act (II of 1901), Local—Section 9—fixzsd rate tenant— 
record at last revision—Conolusive proof. 


When at the last revision of settlement a person is recorded as a fixed 
rate tenant, it shall be conclusive proof of his being such a tenant. A 
Court cannot enquire whether his name was recorded with the consent of 
another tenant. 
SECOND APPEAL against a decree of Mohammad Ali, Esq., 
District Judge, affirming a decree of the Munaif. 
Suit for possession. 
Courts below decreed the suit. 
Defendant appealed. 
Govind Prosad, for appellant. 
Satya Chandra Mukerji, for respondent. 
The judgment of the Court was delivered by 
AIKMAN, J..—This second appeal arises out of a suit brought 
by the plaintiff, Rajwant Singh, who is respondent here, for 
possession of fixed rate holdings in four villages and of a 
house and other property. The Court of first instance decreed 
the claim. The lower appellate Court upheld the decree *of 
the Court below. The defendant comes here in second appeal. 
We have it proved that at the last revision of records before 
Act No. II of 1901 came into force, the appellant, Mulai Singh, 
and one Musammat Ablakhi were recorded as joint fixed rate 


tenants of the holdings claimed. The plaintiff is the representa- 
> S, A. 337 of 1904, 
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tive in title of Musammat Ablakhi. His case as set out in the 
plaint was that the entries made at the revision of settlement 
were only paper proceedings. The defendant relies on the 
provisions of section 9 of Act No. I of 1901, which declares that 
every entry at the last revision of records recording a person as 
a fixed rate tenant shall, in the absence of a judicial decision to 
the contrary in proceedings instituted before the commencement 
of the Act be conclusive proof that the person recorded is a fixed 
rate tenant. The lower appellate Court has held that this sec- 
tion does not bar a Court from inquiring whether a man’s name 
was entered merely with the consent of the real fixed rate tenant. 
In our opinion this view cannot be supported. The language 
of the section is clear and imperative. The appellant attacked 
the whole of the decree, but the learned vakil for the appellant 
very properly admits that he cannot support the appeal save as 
to the defendant’s right to the fixed rate holdings. We allow 
_ the appeal in part. We discharge the decisions of the Courts 
below, and we decree the plaintiff's claim for possession jointly 
with Mulai Singh of the four fixed rate holdings, scheduled in 
the plaint, also for possession of the tiled house and half. of the 
well and the stone mill and also we award him Rs. 50 as damages 
for mesne profits. To this extent the appeal is allowed. Quoad 
ultra it is dismissed. Having regard to the facts of the case 

we direct that the parties bear their own costs in all Courts. 
Appeal allowed in part. 

WAZIR-UN-NISSA 
l.. VETEUS 
NISIRAN BIBI anp anotuen. * 
Pre-emption—finding of no sale—vendees right of appeal. 

In a suit for pre-emption the vendee pleaded that there was no sale as 
she had not purchased the property. The Court of first instance decreed 
the claim buat the appellate Court dismissed it finding that as a matter of 


fact there was no sale. Held that the so-called vendee had an interest in 
maintaining the appeal before the lower appellate Court. 


Naubat Rat v. Bajrangi Lal, 6 N.-W. P., 412, distinguished. 

Secon APPEAL from a decree of M. Tajjammul Husain, Sub- 
ordinate Judge of Ghazipur, reversing a decree of B. Harimohan 
Banerji, Munsif. 

Suit*for for pre-mption. 

The Court of first instance decreed the claim but the lower 
appellate Court reversed the decree. 

> S. A. 838 of 1904, 
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Plaintiff appealed. 
M. Ishaq Khan, for appellant. 
Govind Prasad, for respondents. 


The material facts appear from judgment. 


The following judgment was delivered by 

AIKMAN, J.—This is an appeal by the plaintiff in a pre-emp- 
tion suit. The suit was decreed by the Court of first instance, 
but it was dismissed on appeal by the learned Subordinate 
Judge. The plaintiff comes here in second appeal. The cir- 
cumstances of the case are peculiar. On the 30th of March, 
1903, one Shujaat Ali executed a sale-deed by which he profess- 
ed to transfer to his wife, Mussammat Nasiran Bibi, shares in 
nine villages and a house in lieu of what the lower appellate 
Court describes asa “small fictitious consideration,” namely,. 
Rs. 200, which was stated to be part of the vendee’s dower debt. 
The suit was brought against the vendee, Nastran Bibi, and her 
husband, the vendor. The husband put in no appearance, nor, 
though he is made a respondent to this appeal, does he appear 
in this Court. The suit was resisted by Musammat Nasiran Bibi. 
Her case was that there was enmity between her husband and 
herself, that the sale-deed was merely’ a fictitious transaction to 
defraud her of her dower, and that she had never purchased the 
property. The learned Subordinate Judge has found on Musam- 
mat Nasiran Bibi’s appeal that there was in point of fact no sale, 
that the transaction was merely fictitious and benam, and that 
the consideration was also fictitious. Jt having been found in 
point of fact that there was no sale, it is difficult to see how a 
claim to pre-empt can be established. The learned counsel for 
the appellant has, however, argued that Musammat Nasiran Bibi 
had no interest in the case which would entitle her to appeal 
against the Munsilf’s decision. This is a contention to which I 
cannot accede. If the Munsif’s decision stood unreversed, it 
would amount to a finding against Nasiran Bibi that she had 
purchased a large share of her busband’s -property for a minute 
fraction of her dower debt. Seeing that the plaintiff’s right to pre- 
empt if there had been a veal sale could not have been success- 
fully resisted, her interests might, in my judgment, have been 
seriously affected if she had not been in a position to appeal 
against the judgment of the first Court. The learned counsel 
relied, in support of his contention that her appeal ought not to 


have been entertained, upon Nuabal Rai v. Bajrangi Lall) But 
(1) [1874] 6 N-W, P. H. C, 412. 
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the circumstances of that case are not at all similar to those of 
the present. I hold then that the respondent, Musammat Nasiran 
Bibi, was entitled to appeal, and as it has been found by the 
lower appelate Court that there was no sale, the plaintiffs claim 
to pre-empt against the vendee must be dismissed. I dismiss this 
appeal. The respondent, Nasiran Bibi, will have her costs 
against the appellant which will include fees in this Court on 
the-higher sale. But having regard to the peculiar circum- 
stances of the case I am of opinion that the appellant is entitled 
to recover his costs from the respondent, Shujaat Ali, and I 
order accordingly. l 
l Appeal dismissed. 





` BEHARI LAT, MISR 
DETSUS 
JAGANNATH PRASAD.” 


Limitation Act (XV of 1877)—artioles 178, 179-~sale of property declared 
" oid—application to revive a previous application more than 8 years 
after the first application—right to apply. 
An application for execution was made for sale of several properties 
in 1899. The decree was satisfied by sale of some of those properties 
and satisfaction was . entered up. Subsequently in 1902 the sale of 


those properties was declared void. ‘The decree-holder in 1905 made an . 


application for sale of the remaining property mentioned in the applica- 
tion of 1899. Held that the application was an application to take 
proceedings in continuation of the previous application. Held further that 
this was an application to which article 178 applied and the decree- 
holder's right to‘apply accrned when the sale of 1899 was declared void. 


First APPEAL against a decree of M. Zain-nl-abdin, Subordinate 
Judge, Jaunpur. 


The material facts appear from the judgment. 
The Court below dismissed, the application. 
Judgment-debtor appealed. 

- Lakshmi Narain, for appellant. 
Gokul Prasad, for respondent. 
The judgment of the Court was delivered by 


BaneErgi, J.—The facts out of which this appeal has arisen are 
these., The respondent, Jagannath Prasad, obtained a decree 
for sale on a mortgage on the 28th of July, 1896. He applied 
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for the execution of that dècree and caused a portion of the 


mortgaged property to be sold by auction and thus realized 


a portion of the decretal amount. On the 17th of January, 1899, 
he applied for sale of the remainder of the mortgaged property 
consisting of shares in five villages to realize the balance. The 
shares in two villages were sold and were purchased by the 
decree-holder himself. The amount for which he purchased 
those shares was sufficient to discharge the decree. Satisfaction 
was accordingly entered up. It appears that before the auction 
sale, one Madho Prasad had purchased the shares in those two 
villages in execution of a simple decree for money. ‘He brought 
a suit for a declaration that the villages sold in execution of the 
respondent’s decree were not liable to sale, inasmuch as he (Madho 
Prasad) had not been joined as a party to the suit on the mort- 
gage and that the sale was null and void. The prayer in his 
plaint was that “ the sale be set aside and declared void.” This 
claim was decreed by this Court on the 3rd of May, 1902. The 
decree-holder having.thus been deprived of the property pur- 
chased by him, made an application to the Court asking it to 
proceed with his previous application of the 17th January, 1899, 
and to sell the remaining items of the property mentioned in 
that application. This application, which had been presented ` 
on the 28rd of July, 1904, was allowed by the Court by its order, 


_ dated the 7th October, 1904, which was passed ex-parte. The 


judgment-debtor made an application to have the order set aside, 
but that application was dismissed, and the Court issued a 
proclamation of sale at the instance of the decree-holder. The 
judgment-debtor again presented an application objecting to the 
sale, and thereupon the sale was postponed pending the disposal 
of the application and a fresh proclamation of sale was ordered 
to issue. Process fees for the issue of the fresh application not 
having been paid by the decree-holder, his application was struck 
off the files on the 27th of April, 1905. On the Ist of May, 1905, 
he made the application out of which this appeal has arisen. In 
that application be prayed that the decree might be executed, or 


- if the Court did not accede to that prayer, the proceedings on his 


application of 1899 should be revived, and the remainder of 

the property mentioned in that application should be sold.. - 
The objection raised by the judgment-debtor in regard to 

this application having being overruled, this appeal has been 

brought. The first contention raised was that: the application 

was not maintainable as the judgment-debtor has still a sale- 

able interest in the property. This contention has no force, 

$ 
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The mortgagee decree-holder having obtained a decree for sale 
_ of several items of property is entitled to proceed against any 
of those items which he chooses. As the sale which took place 
in regard to the two items of property has been declared to 
be a nullity, the balance of the decretal amount in satisfaction 
of which he purchased those two items is still due, and for the 
realization of this balance he is entitled to proceed against the 
‘yemainder of the mortgaged property. . No question relating 
to the applicability of section 315 of the Code of Civil Procedure 
arises in this case. The question which at first raised a difh- 
culty in our minds was that of limitation. Had this application 
been a fresh application for execution, the plea of limitation 
might have had considerable weight. As we have already said, 
the application of the lst May, 1905, is an application to revive 
- the previous application of the 17th January, 1899. By that 
application the decree-holder had asked for the sale of shares 
in five villages. He now prays that as the sale of two of these 
villages has been declared to be a nullity, the application should 
be proceeded with, and the village which it was not then neces- 
sary to sell, by reason of the proceeds of the sale of the other two 
villages being sufficient to satisfy the decree, should now be 
sold. This is in substance as it isin terms an application to 
take proceedings in continuation of the previous application of 
1899. Therefore itis not an application under article 179 of the 
second schedule of the Limitation Act, but an application to 
_ which article 178 applies. The decree-holder’s right to apply 
accrued when, by the decree of this Court, the sale of shares 
in two villages was set aside on the 8rd of May, 1902. The 
present application was made within three years of that date 
and is therefore within time. Two cases are relied on by 
the learned vakil for the appellant. One of these Khatr-un- 
nissa v. Gauri Shankar(") is clearly distinguishable. There the 
decree-holdvr purchased ‘the rights and interest of his judgment- 
- debtor, Musammat Khan-un-nissa, in execution of his decree. 
It turned out that Khair-un-nissa’s interest in the property did 
ngt extend to the whole of it and upon suits being brought 
by the persons entitled. to portions of the property the decree- 
holder had to compensate them for the value of those portions. 
That was a case in which the decree was satisfied by the pur- 
chase made by the decree-holder of Khair-un-nissa’s interest, 
although those interests were not so large as the decree-holder 


supposed them to be. In the present case the decree-holder has 
(1) [1881] LL. R., 3AM, 484. 
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got nothing at all by his purchase and this distinguishes the - 
present case from that relied upon. The second case cited 
is that of Virasami v. Athi(*). In that case the subsequent 
application was to take steps for which the decree-holder had 
not applied in the previous application. The learned Judges 
say “in this case the respondent has made an application, 
not for execution by the attachment and sale of properties to 
which his former application applied, but by arrest of the 
judgment-debtor. It is a fresh application and the rule of 
limitation applies to it which would apply to any second or 
subsequent application, namely, that it must be made within 
three years from the date of the last application to the Court 
executing the decree to execute the decree or to take some step 
in ald of execution.” This distinguishes that case from the 
present. The appeal therefore fails and is dismissed with costs 
including fees on the higher scale. | 
Appeal dismissed. 
(2) [1884] L R. R., 7 Mad., 595. 
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à LALMAN 
versus 
" MOHAR SINGH AND oruers.* 


Tranepar of Property Act (No. IV of 1882)—section 88—Property subject 
to charge—suil maintainable. 


In a suit for sale on foot of a mortgage of properties subject to a 
charge for maintenance. Held that the plaintiff did not occupy the position 
of a second mortgagee and could maintain the suit. The person entitled 
to maintenance from the properties had a charge thereon and was nota 
mortgagee. 

Mata Din Kasodhan v. Kazim Husain, I. L. R., 13 AILL, 432, distin- 
guished. 

Frrst APPEAL from a decree of S. P. O’Donell, Esq., Subordi- 
nate Judge of Dehra Dun, dismissing the suit in part. i 


Suit for sale on foot of a mortgage. 


The plaintiff alleged in his-plaint that one Musammat Gulabi 
had a charge for maintenance on the bulk of the property mort- 
gaged to the plaintiff except on a house, as well as on other pro- 
perties not mortgaged. He prayed that the property might be 
sold free from the charge and out of the proceeds, Government 
Promissory Notes might be purchased so that the maintenance ` 

-% F, A. 246 of 1904. 
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allowance might be paid out of the interest thereof. The 
Subordinate Judge held that the plaintiff was in the position 
of a subsequent mortgagee, and as he did not offer to redeem 
the prior mortgage, dismissed the suit for sale. The plaintif 
appealed. l 


Sundar Lal, for the appellant. 

Motilal Nehru, for the respondents. 

The following judgment was delivered by 

Srantey, O. J.—This appeal arises out of a suit brought by 
the plaintiff-appellant for sale of mortgaged property. It is 
admitted in the plaint that the mortgaged property with other 
property is hable to a charge for maintenance in favour of 
Musammat Gulabi, namely, to the payment to her of Rs. 40 
per mensem. The learned Subordinate Judge dismissed the 
greater part of the claim on the ground that the property 
comprised in the mortgage, which was subject to the charge 
for maintenance, could not be sold in view of the decision of 
this Court in the case of Matadin Kasodhan v. Kaizm Husain(*) 


In his judgmént the learned Judge treated the plaintiff as in - 


the position of a subsequent mortgagee, and held that with- 
out redeeming what he described as the mortgage of Musammat 
Gulabi, the Court could not direct the sale ofthe property. 
It appears to us that he was quite in error in treating Musammat 
Gulabi as a mortgagee. She has only a charge upon the pro- 
perty for maintenance and is not a mortgagee, and the decision. 
therefore, in Matadin Kasodhan v. Kazim Husain, ) has no 
application. We therefore allow the appeal and, in lien of the 
decree passed by the learned Subordinate Judge, give a decree 
to the plaintiff for the amount of his claim. We extend the 
time for payment of the mortgage debt up to the 22nd of May 
next.. In default of payment we give a decree for sale of the 
mortgaged property, the sale to be made subject to the charge 
for maintenance of Musammat Gulabi. We direct that the 
decree be drawn up in the form prescribed by section 88 of the 
Transfer of Property Act. In other respects the decree will 
stand. The plaintiff-appellant will have the costs of this appeal 
as against the mortgagors the same to be added to the mortgage 
debt. ` 


B, O. M, Appeal allowed., 
(1) [1891] I. L. R. 13 All 432. 
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BALDEO SAHAI 
versus 
NAGAI AHIR anv ornenres.* 


Pre-emption—conatructton—contract or custom. 


- Where the recital in a wajib-ul-ars does not clearly show that it is a 
record of a contract it must be held to be record of custom. Majidan 
Bibi v. Sheikh Hayatan, 1897, A. W. N., 3, followed. Where a wajb-ul-are 
provided that co-sharera wished to “record the matters entered below 
and that they will remain bouud by it” and in matters of transfer it 
provided that at the time of transfer “it shall be necessary (lasim koga)” 
for a co-sharer to transfer it to his co-sharers held that the recital was 
not a record of contract and that the words lazim koga did not make it 
a record of contract, ) 


It is always dangerous to construe one wajt)-ul-ara by another. 


SECOND APPEAL against the decree of W. Tudball, Esq., District 
Judge of Gorakhpur, reversing a decree of Babu Daya Nath, 
Munsif of Basti. 


Suit for pre-emption. 
The facts of the case are as follows :— 


The plaintif brought this suit for pre-emption. He based his 
claim on custom, which was recorded in the wajib-ul-arz of 
1860. The preamble of the wajib-ul-arz after giving the names 
of the co-sharers and the fact of the settlement, concluded as 
follows :—‘‘ They wish to record the matters entered below 
and that they will remain bound by them (ust bamujib karband 
rahenge)’. Then the wajib-ul-arz provided as follows :—“ Each 
co-sharer, has aright to transfer his share, but at the time of 
transfer it shall be necessary (lazim hoga) for him to offer it to 
his co-sharers in a certain order, and if they do not take it or 
offer a proper price then he shall be at liberty to sell to -a 
stranger, and they shall no longer have any right to pre-empt.” 
The Court of first instance, holding that the wajib-ul-arz wgs a 
record of custom, decreed the suit. The lower appellate Court 
reversed the decree and dismissed the suit. 

Plaintiff appealed. 

Tej Bahadur Sapru (with him Iswar Saran), for appellant. - 

. R. K..Sorabjee, for respondent. 


No. 148 of 1905. 
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The following judgment was delivered by 

Arxm an, J.—The sole question raised in the appeal is whether 
the wajib-ul-arz of village Nahua, upon which the plaintiff, who 
is appellant here, based his suit for pre-emption, is, as held by 
the Court of first instance, the record of a custom or as held by 
the. lower appellate Court the record of a contract. The case 
has ‘been argued at length before me by the learned advocates 
on each side and reference has been made to the language of the 
wajib-ul-arzes in other pre-emption cases. But in no instance is 
the language of any of these documents exactly similar. to the 
language used in the wajib-ul-arz under consideration. It is 
always dangerous to construe one document by another, and I 
shall confine myself to the consideration of the wajib-ul-are in 
this case. In so doing I bear in mind what was laid down 
in the Full Bench decision in Majidan Bibi v. Sheikh Hayatan 
and another). It was said there “if the wajib-ul-arz did not 
itself show, or if it was not otherwise proved that the pre-emption 
clause was merely the embodiment of a new contract as to pre- 
emption, the reasonable and proper construction of such a 
document would be that the pre-emption clause was merely the 
recital of a pre-existing custom in force in the village’. There 
is no evidence in this case to show that the clause relied on 
was the embodiment of a new contract and the question has to 
be decided on the language of the document. 

Now, does the wajib-ul-arz in this case “clearly show’, to 
_-use the words in the Full Bench judgment referred to, “ that 
the clause as to pre-emption embodies a new contract.” I have 
great respect for the opinion of the District Judge, but in this 
case, I regret I cannot agree with the construction which he has 
placed on the document. The learned Judge relies on the 
fact that in the preamble of the wajib-ul-arz the co-sharers say 
“they will remain bound” or as it might be more correctly 
translated, “ will continue to act up to the matters recited below.” 
The learned Judge remarks that this prima facie appears to be 
an agreement. “It is” he says, “an agreement to remain bound 
by and to act according to the points and matters recorded 
further on.” Amongst these matters recorded further on, the 
learned Judge says and in this, I agree with him, that there are 
matters clearly subject to custom. If this is the case, as I think 
it is, it destroys the effect of the learned Judge’s argument. 
The co-sharers could, as I think they did, undertake to continue 


to act according to the old custom as well as to new agreements, 
(1) [1807] A. W. N, 3, 
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Ovir, . Now, coming to the pre-emption clause itself I have carefully 
1908. studied the language of this clause and find myself unable to 
E hold that it clearly shows that it is the embodiment of a new 
i contract. I am unable to infer that it is a contract from the 


Nacar Aurr. use of the future tense lazim hoga. This is quite consistent 
ae with the view that it lays down the course which it will be 
oe necessary for intending sellers to follow, having regard to the 
existing custom. As the language of the clause does not, in 

my opinion, clearly show that it embodies a new contract, I 

follow the principle laid down in the Full Bench decision referred 


to above, and hold that it is the recital of a custom. - 


For the above reasons I allow the appeal. As the learned 
Judge threw out the appeal on the preliminary ground as to the 
meaning of a wajrb-ul-are, I send back the case to the lower 
appellate Court under the provisions of section 562 of the Code 
of Civil Procedure with direction to readmit the appeal under 
its original number in the register, and dispose of the remaining 
pleas in the appeal. The appellant will, in any event, have 
his costs in this Court including fees on the higher scale. 
Other costs will abide the result. 


J. B. L. Appeal allowed. 
CRININAL, DWARKA KURMI 
1908. VETSUS 
May 17. EMPEROR”. 
Banens, J, Criminal Procedure Code (Act V of 1898), section 288—evidance in Magistrate's 
AIKMAN, J, Court—admissibility of Sessions Court. 


ete 


Depositions of witnesses taken before the committing Magistrate 

may in the discretion of the Judge be admitted in evidence at the trial 

` of the accused in the Sessions Court. Queen-Hmprese v. Dan Sahai, I. L. 

R., 7 AN., 862, Queen-Bmpress v. Jeochi, I. L. R, 21 AIL, 111, Empress 

v. Juwahir, A. W. N., 1888 p. 356, Bmprese v. Nirmal Das, I. L. R., 22 
Al., 445, Umar v. Empress, P. R., No. 51 Cr. Jta., referred to. 


CRIMINAL APPEAL from an order of W. Tudball, Esq., Sessigns 
Judge of Cawnpore. 


The material facts appear from the judgment. 
Howard (with him Hamilton), for the appellant. 


The Government Advocate for the Crown. 
“Or, A, 290 of 1906. 
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The following judgments were delivered :— 


Bayerst, J.—This is an appeal by Dwarka Kumi, who gave 


his age as sixteen but who, according to the learned Sessions 
Judge, was at least twenty years old, against a conviction and 
sentence of death for the murder of his uncle, Nand Lal: 
Dwarka is the son of one Raghubar and lived in the same 
house with his grandfather, Tika Ram, and his uncle, Nand Lal. 
About midday on the 25th January last, Nand Lal was killed by 
some one in his house. The medical evidence shows that a 
series of blows had been delivered on the back .of the neck and 


that his head was practically separated from the trunk. A report, 


was made to the Police the same day by an ex-chowkidar of the 
village, in which it was stated that Dwarka had murdered the 
deceased. When the Sub-Inspector came to the spot shortly 
afterwards, he found Dwarka in the custody of Debi Dial, 
chowkidar. Debi Dial has sworn that he saw Dwarka strike 
Nand Lal on the neck with ‘a gandasa whilst Nand Lal was 
eating his food, that on seeing him Dwarka threw down the 
gandasa and ran away, that the witness pursued and caught him 
and that. he sent the ex-chowkidar to the Police to make a 
report. The accused in his statement in the Court of Sessions 
admitted that the chowkidar, Debi Dial, had arrested him on the 
day of the murder. 

Lachhman, another witness, who was working close by at the 


= house‘of Misri, also swore that he saw Dwarka strike Nand Lal 


with a gandasa on the neck, that on the arrival of Debi Dial, 
chowkidar, Dwarka threw down the gandasa and fled, and that 
Debi Dial ran after and brought him back. The witness Says 
_ he was at a distance of ten paces from the spot of the murder. 

The Sub-Inspector found traces of blood in the cookroom 
where the murder is said to have been cominitted, and the same 
day he recorded the statements of some of the. women who lived 
in the same house with Nand Lal and Dwarka. 

Dwarka made a coufession on the 27th of J anuary, in which 
he stated that he had aimed a blow at the neck of his uncle but 
that he was suffering from insanity at the time and did not 
know that he had murdered his uncle. He gives as the reason 
for the attack that the deceased had abused him for having dug 
up potatoes from the field cultivated by both of them. He Says 
that he was in his senses when he was being abused, but that 
when he went inside he got an attack of insanity and felt that 
the deceased was still abusing him, that he was in his senses 
when he saw the neck of the deceased and aimed a blow at it 
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Criminal. with the gandasa, but that after this all was darkness and he 
1908. could see nothing. 
—— With reference to this allegation of insanity, it may be’ 
core KuRMl Observed that there is no evidence to support it, but on the 
Evrrror. contrary, the wife of the deceased and Musammat Udeti, both 
” nerji ye of whom in the Court of Session retracted the statements made 
a by them before the committing Magistrate, deposed that Dwarka 
was not liable to fits of insanity. He did not adhere to this 
allegation when the first statement made by him was subse- 
quently retracted in the Court of the committing Magistrate and 
also in the Court of Session. In the Court of the Magistrate, 
“Musammat Belasi, the wife of Nand Lal, Musammat Udeti, a 
cousin, and Musanunat Bhagwana, another relative of Dwarka’s, 
stated that Dwarka had struck Nand Lal several blows on the 
neck with a gandasa whilst he was taking his midday meal. In 
the Court of Session, however, they withdrew these statements, 
and said that they did not see Dwarka commit the murder, and 
gave evidence exculpating him. The learned Sessions Judge 
considered that the statements made before him by these three” 
Witnesses were untrue, and under section 288 of the Code of 
Criminal Procedure he admitted in evidence the statement made 
by them before the committing Magistrate. Mr. Howard, on 
behalf of the appellant, contends that these statements were 
Wrongly admitted, and in support of his contention refers to the 
ruling of Stratics, J., in Quween-Hmpress v. Dan Sahar?) and 
to my judgment in Queen-Empress v. J eochi(*). 
Having regard to the clear language of section 288 it cannot 
be held that these statements could not be admitted in.evidence 
under the section. In the case of Queen-Hmpress v. Jeochi(?) I did 
not intend to liold that such depositions were wholly inadmissi- 
ble. What I intended to lay down and did lay down was, as the 
the head note correctly states, that a Sessions Court would not 
be justified in basing a conviction solely on statements made 
before another tribunal and retracted before itself. I do not 
think that in Queen-Hmpress v. Dhan Sahai‘) Mr. Justice 
Srraigut intended to lay down a different rule. The words “at 
any rate the Judge was bound to put to the witness, etc.,” were 
clearly intended to qualify what he had said immediately before. 
I think in this case the learned Sessions Judge acted rightly 
in treating as evidence in the trial before him the evidence given 
by the three witnesses named above before the committing 
(1) [1885] I; L. R., 7 ALL, 862. 
(2) - [1898] I. L. R., 21 AIL, 111. 
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Magistrate. Apart from this, I think there is sufficient evidence 
on the record to prove that it was Dwarka who committed the 
murder. There is no reason to disbelieve the statements of 
Debi Dial and Lachman. Dwarka was, as I have already stated, 
named as the murderer in the first information given to the 
Police. He was arrested and detained in custody, and there is not 
_ the slightest evidence to show that any other person committed 
the murder, or had any motive for domg so. In my judgment 
Dwarka has been rightly convicted, and having regard to the 
cruel nature of the crime I think he has been rightly sentenced. 
For these reasons I would dismiss the appeal. 

Aikman, J.—I am also of opinion that this appeal must be 
dismissed. J consider that itis proved beyond any possibility 


of doubt that it was the appellant, Dwarka, who murdered Nand- 


Lal about noon on the 25th of January last, by striking him 
repeated blows with a gandasa on the neck. I have nothing to 
add to the convincing judgment of the learned Sessions Judge. 

I wish to say a few words in regard to the-objection taken by 
the appellant’s learned counsel to the admission of the evidence 
which was brought on the record by the lower Court under the 
provisions of section 288 of the Code of Criminal Procedure. 
The learned Sessions Judge brought on the record the whole of 


the depositions made by the three witnesses in the presence of 


the accused before the committing Magistrate. 

In the case of Queen-Hmpress v. Dan Sahar’), Mr Justice 
Srraiaut referring to this section says: “ That section was never 
intended to be used so as to enable a Court trying a cause to 
take a witness's deposition bodily from a Magistrate’s record, 
as the Judge has done here, and to treat it as evidence before 
itself”. ` With all deference to the learned Judge, I am of 
opinion that this dictum is clearly opposed to the plain language 
of the section which says: “ The evidence of a witness duly taken 
in the presence of the accused before the committing Magistrate 
may, in the discretion of the presiding Judge, if such witness is 
produced and examined, be treated as evidence in the case.” I 
entirely agree with what was said by Enaz, C. J., in Empress 
v. Jawahir(*) as to the preliminaries which koad be adopted 
and precautions which should be taken before the deposition 
of a witness taken before a committing Magistrate is treated as 


evidence at the trial. For the appellant reliance was also placed ` 


on what was said in the Queen-Empress v. Nirmal Das’). 


(1) [1885] I. L. R., 7 AD. 862. (2) [1886] 6 A. W. N., p. 256. 
' (3) [1900] L L. R., 22 All, 446, 
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CRIMINAL. The learned Judges there say :- “The terms indeed of section 
1906. 288 of the Code of Criminal Procedure, which render the 
noes evidence of a witness taken before a committing Magistrate 

2 ee Kuri capable of being treated as evidence in the discretion of the 

Expzron, presiding Judge, are couched in the widest possible language ; 


anne 


Pree but we entertain the strongest opinion, in common with Mr. 
moni Justice Srraicat, that it never was the intention of the Legisla- 
ture thai the substance of such a statement before a Magistrate, 
when retracted and repudiated, should be used by the prosecu- 
tion as substantial evidence of the allegations made in it.” 
What the learned Judges in that case mean by “ substantial 
evidence,’ I am unable to understand. As to this I would refer 
to what was said by: Piowpey, J., in Umar v. Empress(?). 
-Referring to section 288 the learned Judge says: “That seems 
to me clearly to enable the Judge in his discretion to treat the 
deposition containing such evidence, when duly taken, as proved, 
aud also to treat the evidence in the ceposition, as if it had been 
given before him instead of before the committing Magistrate ;” 
: ~ the learned Judge goes on to say, “But Iam wholly unable 
to find anything in this section which prescribes the value or 
weight to be attached to the evidence thus admitted.”............ 
EET “Once admitted itis on the same footing with all 
other evidence in the case, that is to say, it is to be considered 
by the jury, or by the assessors and the Judge, according to the 
nature of the trial, as part of the materials upon which the 
verdict or a finding is to be given.” ...........0.. “ Its value isa 
question in the particular case for the jury or for the assessors, 
subject to the directions of the Judge in summing up, or for the 
Judge in cases where he is a Judge of fact,’”............ “Whether 
any portion or the whole of the evidence thus admitted is 
entitled to credit, and if so, to such a degree that a conviction 
may be based upon it wholly or in part, are very important 
questions for the jury or assessors, or for the Judge, as the case 
may be, but they are in no way affected by this section. They 
are also very important questions for the superior Court (when 
the verdict or finding is not final), but then also they are hot 
affected by section 288.” With these observations as to the 
scope of section 288 I am in full accord. Iam glad to bave had 
an opportunity of expressing my dissent from the dictum in 
Empress v. Dhan Sahat?) referred to, as to.the correctness 
of which I have for many years entertained the strongest 


doubt. 
(1) [1887] 22 P. R. No. 51, Cr. Its, ' 
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By rae Courr.—We dismiss the appeal, affirm the conviction CRININAL. 


and sentence, and direct that the sentence be carried into 1906. 
execution according to law. Baas 
; ee Dwarka Kurwi 
Appeal dismissed. v. 
ENPEROR. 
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Bengal Regulation (XIV of 1806),—Ssetion 8—foreclosure proceedings— nee tC: 


Validity of—purwanah intitalled—o ficial signature. BURKITT, d. 
In a question arising in respect of the validity of foreclosure proceed- = 
ings under section 8 of the Bengal Regulation XVI of 1806, in which the 
- purwanah required to be issued under that section was initialled by the 
Judge held that the requirement of the Regulation that the purwanah 
should be under the geal and official signature of the Judge, in the 
absence of evidence to the contrary ought, on the principle omnia præsu- 
muntur rite esse acta, to be deemed to be satisfied by the affixing of the 
seal of the Court and writing of the initials of the Judge. To hold other- 
wise would be unduly restricting the language of the Regulation. 
Madho Pershad v. Gajadhar, I. L. R., 11 CaL, 111 (P. C.), distinguished. 
Kubra Bibi v. Wajid Khan, I. L. R, 16 All, 59, doubted. 
Speaking genorally a signature isthe writing of a person’s name by 
himself or his authority for the purpose and with the intention of 
authenticating a document as being that of the person whose name or 
mark is so written. 
SECOND APPEAL from ‘the decree of L. Marshall, Esq., District 
Judge of Ghazipur, confirming a decree of Babu Ram Chandra 
Saksena, officiating Munsif.of Muhammadabad. 


The facts are as follows :— 


A mortgage by conditional salé was made in favour of the 
respondents before Act IV of 1882 came into ‘operation. The 
mortgagees gave notice of demand under Regulation XVII of 
1806, and a purwana was issued by the Zillah Judge, Mr. J. W. 
Poaver, bearing the seal of the Court and his initials “J. W. P.” 
Before the expiration of the year of grace, the mortgagors and 
mortgagees compromised the matter, but neither party acted 
upon it. The appellants purchased a portion of the property 
given to the mortgagors under the compromise. In the first 
Court they contended that they had an absolute title under 


their purchase, and if not, they were entitled to redeem the 
i oS. A. 298 of 1905, 
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mortgages as they were nọ parties to the foreclosure proceedings. 
The reply was that since the compromise was not acted upon, 
the parties were relegated to their original position under the 
notice of demand, and on the expiry of the year of grace, the 
respondents became full owners, and that the appellants could 
not rely on the absence of notice as their title accrued after the 
expiry of the year of grace and even if the proceedings be not 
considered to have been closed then, their purchase was pendente 


‘late. They lost on both points in the first Court and in appeal 


to the District Judge repeated the same grounds as well as an,- 


- additional one, tiz., that the purwana was invalid inasmuch as 


it did not bear the Judge’s full signature. The Judge’ affirmed 
the decision of the first Court on the points decided by it, and 
held that the purwana bearing the initials and the seal of the 
Court, the Regulation had been sufficiently complied with. 

Plaintiffs appealed. 

Govind Prasad, for appellants, submitted that the purwana was 
invalid and the foreclosure proceedings were invalid, and there- 
fore. the mortgagor had not lost his right of redemption. 


Kubra Bibi v. Wajid Khan, [1893] I. L. R., 16 ALL, 59. 
Madho Parsad v. Gajadhar, [1884] I. L. R., 11 Cal, 111. 
Basdeo Singh v. Mata Din Singh, [1882] L L. R., 4 All, 276. | 
Sitla Baksh v. Lalta Prasad, (1886] I. L. R., 8 Al, 388. 


Initial and signature are two different words. 
[Sranuey, C. J.—We only initial our judgments.] 


The Lower Courts cannot. Section 202 of the Code of Civil 
Procedure applies to the Lower Courts and section 633 to the 
the High Courts. 

M. L. Agarwala (with him Sital Prasad Ghosh), for the res- 
pondents, contended that signature meant any symbols used to 


. show the authenticity of anything on which it is affixed. The case 


in 11 Cal. was distinguishable inasmuch as the purwana had no 
seal and bore only the Judge’s initials. There were other defects 
as pointed out by their Lordships who held the document to be 
invalid on account of all the defects noticed by them and mot 
because of the initials only. The case in 16 All. was wrongly 
decided. A slight irregularity ought not to vitiate the whole 
proceedings. 

[Stanuey, C. J.—What is meant by ‘official.’] 

Official signature meant such a one as denoted the office of 
the person signing. Here the seal denoted the office and the 


initials the signature, s 
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See Stroud’s Dictionary of J udicial Terms. 
Govind Prasad, replied. 
The Judgment of the Court was delivered by 


STANLEY, C. J.—In this appeal the sole question argued before 
us on behalf of the appellants touches the question of the 
validity of foreclosure proceedings taken under section 8 of 
Regulation. XVH of 1806. That section directs that the Judge 
on receiving a written petition from a mortgagee, or holder of a 
deed of conditional sale for the foreclosure of a mortgage; shall 
cause the mortgagor or his legal representative to be furnished 
` with a copy of the petition and shall at the same time “notify 
to him by a purwanah under his seal and official signature” that 
if he shall not redeem the property mortgaged in the manner 
provided by the preceding section within one year from the date 
of the notification, the mortgage will be finally foreclosed and the 
conditional sale will become conclusive. The appellants con- 
` tended that the requirements of this section were not complied 
with inasmuch as the purwanah which was issued by the Judge 
to the .mortgagors, though it bore the seal of the Court and was 
in every other respect regular, did not bear on its face the full 
signature of the Judge but merely his initials. The purwanah 
bears the initials “ J. W.” and it is admitted that these are the 
‘initials of Mr. Power, the then presiding Judge. It is said that 
the initials of a Judge cannot be regarded as his official signature, 
and reliance has been placed by the appellants on the ruling 
of their Lordships of the Privy Council in the case of Madho 
Pershad v. Gajadhar(*). | 

By the term official signature as used in the Regulation we 
understand the signature which a Judge usually adopts in 
signing purwanahs and other similar orders. Speaking generally 
a signature is the writing of a person’s name, or mark to 
represent his name by himself or his authority, for the purpose 
and with the intention of authenticating a document as being 
that of the person whose name or mark is so written. Official 
doeuments are in these provinces very frequently signed merely 
by initials, In this Court judgments and orders are asa rule 
merely initialled by the Judges.. No evidence has been laid 
before us to prove what was the usual official signature of 
the District Judge at the date when the pumcanah in question 
was issued. 

(1) [1884] L L. R., 11 Cal, 111, 
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Tn the case of Madho Pershad v. Gajadhar the purwanah refer- 
red to therein did not bear the seal of the Court, but merely 
the initials of the J udge. ln other respects also it did not 


Buacwar Kort comply with the provisions of the Regulation ; for example, it 
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Stanley, C. J. 


did not notify from what date the order during which redemp- 
tion should be made began to run, and it neither was nor 
purported to be a copy of the petition for foreclosure, the 
furnishing of which to the mortgagor was essential. In fact, 
there was no attempt made to comply with the requirements 
of the Regulation. In consequence of these defects the Privy 
Council held that the requirements had not been complied 
with. Their Lordships did not hold that if in all other respects 
the requirements of the Regulation had been complied with, 
the fact that his initials only were signed by the Judge would 
be a fatal defect. 

In the case of Kubra Bibi v. Majid Khan) our brother, 


. AIKMAN, drew the conclusion from the decision of the Privy 


Council that their Lordships declined to accept initials as an 
oflicial signature within the meaning of section 8 of the Regula- 
tion. We do not think that this inference can be reasonably 
deduced from the language of their Lordships. Our view is that 
the requirement of the Regulation that the purwanah shall be 
under the seal and official signature of the Judge, in the absence 
of evidence to the contrary ought on the principle omnia presum- 
untur rite esse acta to be deemed satisfied by the affixing of the 
geal of the Court and writing of the initials of Judge, and that 
it would be unduly restricting the language of the Regulation if 
we were to hold otherwise. 

We think therefore that the view taken by the court below 
is correct, and we dismiss the appeal with costs. 

Appeal dismissed. 
(1) [1808] 1. L. R., 16 All, 59. 


INDEX. 


: Pace. 
Account—Balance of, suit for—achknowledgment. 


Whore tho defendants had money dealings with the plaintiffs and 
borrowed money from time to time and on several occasions N as 
manager of the family acknowledged the amount remaining due by 
striking the balance and signing in plaintiff's account-book, held 
that the plaintiff was entitled to recover the balance due in as 
much as the acknowledgment is an acknowledgment of the accuracy 
of details of the account as appearing in the plaintiff's account- 
ps sans Prasad v. Ram Dayal, L L. R., 28 All, 502, distin- 
guished, 
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Act No. AIX of 1843. 

See Registration Act, 1877, soction 50. 
Act No. XV of 1856. 

Seo Hindu Law—Marriage. 
Act No. XXXV of 1858. 

Sce Lunatic Estates Act, section 14. 
Act No. XIV of 1859. 

See Limitation Act. - 
Act No. XXI of 1860. 

Sce Registration of Societies Act. 
Act No. XLV of 1860. 

See. Penal Code. 

See Code of Criminal Procedure, 1898. 
Act No. II of 1864, 

See Adon. 
Act No. VII of 1870. 

See Court Fees Act, 1870. 
Act No. 1 of 1872. 

Seo Evidonee Act, 1872. 
Act No. X of 1878. 

Bee Oaths Act. 
Act No. XV of 1878. 

See N.-W. P. and Oudh Municipalities Act, 
Act No. XIX of 1878. 

° See Land Revenue Act, N.-W. P., 1878. 

Act No. XVII of 1876. , 

See Oudh Land Revenne Act. 
Act No. I of 1877. 

See Spacifie Rellef Act, 1877. 
Act No. III of 1877. 

Seo Registration Act, 1877. 
Act No. XV of 1877. 

Seg Limitation Act, 1877, 
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Act No, ZX of 1878. 

Seo Arms Act. 
. Act No. XVIII of 1879. 

Seo Legal Practitioners Act, 1879. 
Act No. V of 1881. 

Sce Probate and Administration Act, 1881, 
Act No. XXVI of 1881. 

See Nogotiable Instruments Act, 1881, 
Act No. IV of 1882. 

Sco Transfer of Proporty Act, 1882. 
Act No. V of 1882. — 

See Easements Act, 1882, 
Act No. XIV of 18982. l 

Sce Code of Civil Proceduro, 1882, 
Act No. I of 1887. 

See General Clause Act, 1887, 
Act No. VII of 1887. 

Sec Suits Valuation Act, 1887, 
Act No. IX of 1887.’ 

Seo Provincial Small Cause Court Act, 1887. 
Act No. XII of 1887. 

Seo Bengal, N.-W. P. and Assam Civil Courts Act, 1887. 
Act No. VIII of 1890. 

Seo Guardian and Wards Act, 1890. 
Act No. XV of 1895. 

See Crown Grants Act. 
Act No. XII of 1896. 

Bee Agra Tenancy Act, 1901~—section 177. 
Act No. V of 1898. 

Sco Codo of Criminal Procedure, 1898. 
Act No. VII of 1880.—(Bengal.) 

Seo Publio Demands Recovery Act. 
Act No. I of 1895.—(U. P.) 

See N.-W. P. and Oudh Municipalities Act. 
Act No. I of 1900.—(U. P.) 

Sco N.-W. P. and Oudh Municipalities Act, 
Act No. II of 1901.—(U. P.) 

Sco Agra Tenancy Act, 1001. 
Act No. III of 1901.—(U. P.) 
i Soo Land Revenue Act, N.-W. P. 
Act No. II of 1903.—(U. P.) 

Seo Bundelkhund Land Alienation Act. 
Aden,—Administration of Justice—(No. II of 1864—Seclion 81. 


The High Court of Bombay has power to make general rules for 
regulating the practico and proceedings of the Court of Resident 
at Aden. 


TAB MONICIPAL OFLIOB OF ADEN v. HAJER ISMAN: AND OTHERS, P.C. 
Adoption. 
See Hindu Law—Adoption, 
Adverse Possession. 
See Landlord and tenant ure a 
Sec Possession. : 


Page. 
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Paco, 
Advocate.—Misconduct—Letters Patent, N-W. P.—Section 8. 


Any act which tonds to diseredit or bring into contempt the 
order of Advocates or the Court amounts to miscondact of which 
the High Court can take notice. Acts which on the part of a 
private individual offend against the dignity of the Court or aro 
calculated to prejudice the course of Justice aud are in his case 
contompts of Court do not cease to bo acts of misconduct because 
they are committed by an Advocate. Rather are they aggravated 
inasmuch as the Advocate is bound to uphold and maintain the 
dignity of the Court. Acts which scandalise the Court as libels 
on its integrity, or the integrity of its Judges, officers and pro- 
cecdings are all instances of such misconduct, In re Weare, LL. 
R. 2 Q. B. D., 489. Ex parte Turner 8 Mont D and D 523, Reg v. 
Castro, L. R. 9 Q. B. 219. Lechmere Charlton case, 2 Myl. and Or. 
816, referred to. i 


Hence when an Advocate published in a paper published by him 
articles throwing discredit upon the Judges of the Comt in 
various ways, and his defence inter alia was that he had dono so 
in his capacity of Editor and notin his capacity of Advocate of 
the Court, held that he was guilty of professional misconduct and 
the High Court had power to doal with him under section 8 of the 
Letters Patent and Rule 2 of the Rules of the Court. 


In the matter of Mr. SARYADINOARY vi ids svi 592 
—— m Barrisler—Right to appear. 


The right of any Barrister to appear in the N.-W. P. High Court 
rests upon his being admitted to the Roll of Advocates to the 
Cowt and not upon his being called to the Bar. 


In the matter of MR. SARVADHICARY sis m 


Agra Tenancy Act (No. II of 1901), [U. P.]—ections? (4) 
and 21—usufructuary mortgage made before the passing of the Act— 
Suit for possession by the mortgagee after the Act came into force, 


The Agra Tonancy Act cannot have retrospective effect. If, 
therefore, a nsufructuary mortgage of an occupancy holding, 
which was valid under Act No. NII of 1881, was made when that 
Act was in force, and if the mortgagee was entitled to enforce his 
mortgage before the passing of the new Tenancy Act, he would 
be equally ontitled to do so after the passing of the Act. Khiuli 
Ram v. Nathu Lal, I. L. Ra, 15 Alb, 210, FP. B. and Brijmohan Das v. 
Algu, L L. R.. 26 All, 78, referred to. 


Babu LAL v. RAMKALI oa is Sai 40 


—---- sections 8 and 
2e—tenant at fixed rate—oecupancy tenant—transfer by deed— 
Succession to such land—sister no heir, 


A tenant at fixed rate is a tenant described in section 8 of the 
Tenancy Act, and not a tenant who under a contract with the 
_zamindar holds at a fixed rate of rent. 


Hence where a zamindar transfers land under a deed to a tonant 
conforring on him the right to oceupy at a fixed rato of rent, tho 
transferee becomes only an occupancy tenant and not a tenant at 
fixed rate as defined by section 8 of the Tenancy Ach. 


Tho sister of such a transferrce not being mentioned in the list 
of heirs given in section 22 of the Tenancy Act is not cntitled to 
inherit, 


BACHOHI v. BAOCHCHI whe aan see wae a 313 
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section 9— 
fixed rate temint—record at last revision—Conclusive proof. 

When at tho last revision of settlement a person is recorded as 
a, fixed rate tenant, it shall be conclusive proof of his being such 
a tenant. A Court cannot enquire whether his name was recorded 
with the consent of another tenant, - 
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Agra Tenancy Act (No. II of 1901), [U. P.J—section 20— 


occupancy rights sold—purchaser of such rights acquires uothing. 


It is of the utmost importance that occupancy holdings should 
not be subject to prolonged litigations. When such holdings are 
sold in exccution of a decree contrary to the provisions of saction 
20 of the Tenancy Act the purchaser acquires nothing. Tho Act 
renders it illegal to sell an occupancy holding in exeention of a 
decree, : 


MADAN LAL v, SATYAD MUHAMMAD ALT NASIR 


ane : -~~— section 20-—~ 
Mortgige of occupancy holding—redemption of a prior valid mort- 
gage -rights of mortgagees discussed. 

A usufructuary mortgage of an occupancy holding was cxecuted 
after the passing of Agra Tenancy Act. Tho mortgagee sned to 
redeem a prior mortgagoe of the samo holding, whose mortgage 
was exccuted before the passing of the Act. Held that the mort- 
gage under which tho plaintiff claimed was invalid and wilawfal, 
that the plaintiff had acquired no right under his mortgage and 
was not entitled to redeem the prior mortgage which was valid 
under the law. 


BANWALI PANDE u. BISUESHAR SINGH 




















i PEET ces section 20-— 
occupancy interest, morigage of—bond execuled while Act XII of 
1881 in force—default after 1902—usufiuctuary mortgage. 


Whoro certain debtors executed 2 bond covenanting to place 
the crecitor in possession of the “land mortgaged” upon default 
in payment of intercat aud stipulating that “tho land mortgaged 
shall remain hypothecated and pledged in Jicu of the amount of 
debt so long as it is not paid off,” held that “ the land mortgaged ” 
meant “the land when mortgaged,” and the bond was not intended 
to and did not operate as a deed of usufructuary mortgage until 
the date on which the dofault was mado, 


Where the money was borrowed whew Act No. XIIL of 1881 was 
in forco and default in payment of interest acerued after Act No. 
Il of 1901 camo in force, held that tho latter Act would govern the 
casc. Proprictors whose proprictary rights are mortgaged under 
a deed of usufructnary mortgage become tenants with rights of 
occupancy and those rights cannot be mortgaged. 


HARNANDAN RAI v. NAKOUBRDI RAI 
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usufructuary mortgage. 


“Query,—whether section 21, Agra Tenancy Act, prohibits an 
ceenpancy tenant from parting with the possession of his oceu- 
paney holding by making a usufructuary mortgage. 


’ Banu LAL v. RAMKALI 
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section— 21, 
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secllon— 22, 
(sce section 8) is via 
= e section 32— 
Agreement dividing holdings—landholder not bownd—-sutt for 
possession of a moiely— barred, 


A suit for possession of a moicty of cullivatory holdings.is a 
suit for division of those holdings Inasmuch as the Court is asked, 
to declare that the plaintill is entitled to an undivided share of 
the holdings and to put him in possession of that share. ° 


If the owners of an ocenpancy holding entor into an agreement 
and divido tho holding, the division would not be binding on the 
landlord. 

A suit for possession of a share in such holding undor the agree- 
ment is barred by tho provisions of section 82., Agra Tenancy Act. 

e 


ÀACHHEY LAL V. JANKI PRASAD .,. ‘iste fan ae 
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Agra Tenancy Act (No. ILof1901), [U. P.]—sections 56, 
57, (a), (c), (d), and 80—ejectment for breach of conditions in the 
lease inconsistent with the provisions of the Act. 


No tenant shall be ojected otherwise than in aecordanco with 
the provisions of the Act. ` 


Honce where a docree for arrears of ront in respect of an agri- 
cultural holding has beon obtained on account of an agricultural 
year which docs not romain unsatisfied at tho cnd of such year a 
decree for the ejectment of a tenant would be inconsistent with 
the provisions of the Act. 7 


Held also that the tenant is entitled to costs only, his lease 
expiring by effluxion of time after the expiry of tho agricultural 
ear in which the decroe is passed reversing ejectment by the 
ower Courts. - 


TARA SINGH v. KUUBHILAL KUNWAR 


i i e nt amaa SECTOR GS 
Tenant—acquiring zemindarl, effect of—ejectment, 

When a porson enters upon a laud as tenant, be is liablo to all 
the incidents of the tenancy. The fact that during the timo of his 
occupancy he acquires a share in the proprietorship of the villago 
makes no change in his status. oF 


_ABUL HASAN KUAN uv. BHURA is st mr 763 
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Rec section 56 z 


349 


- BAD 
section 83— 
Surrender of the holding after assigning it to a third person. 

Semble, an occupancy tenant after assigning his rights or sub- 
lotling can relinquish his occupancy rights to the prejudice of his 
assignee or sub-lessee. 

Jagoe v. Harrington, 10 L. R. tn, 885; Donoughmore v. Forest, 
Ir. R. 5, Com., L, 448 and Gilman v. Murphy, Iv. R. 6, Com., L. 84, 
referred to. ` 


MADAN LAL v. SATYAD AIUHAMALAD ALI Nasm 
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section 102— 
one suit for rent of both occupancy aud non-oceupancy holding. 


A landlord cannot bring a joint suit for rent of several holdings 
both occupancy and non-occupancy. The Agra Tenancy Act con- 
templates separate suits for arrears of rent in respect ofseparato 
holdings. : 


JAGANNATH PRASAD v. TORE ... ee a 610 


te Ot tt pee me FECTION 164 (2), 
166—Successor of a lanbardar—tability of—for profits not collected 
by his predecessor. l 

The successor in title of a deceased lambardar is not liable to 
acconnt for profits which his predecessor may have failed to 
collect or which he permitted to remain uncollected owing to 
negligence or misconduct. 


Dip SINGH v. RAM CHARAN ae ic Sa GUS 


0 eetion 105 
possession in proportion—Suit for settlement of accounts. ; 


Where the plaintiff and the defendants were in oxclusive pos- 
session of the cultivated portion and in joint possession of the 
uncultivated portion of the village in the proportion of 12 to 4 and 
the terms of the waJib-ul-arz in respect to the latter wero that if 
a ¢co-sharer would cultivate waste Jand newly broken up, ho 
should pay rent like a tenant, and a co-sharer did break up and 
cultivate a portion of waste land, held that the reasonable inter- 
pretation of the contract was that if either party brought into 
cultivation any of the waste land, he should become and he 
treated as tenant to his co-sharer of the part so brought into 
cultivation aud that he showd be liable ‘to pay rent to his 
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Agra Tenancy Act (No. II of 1901), [U. P. ]--(covtinued.) 
co-sharer in proportion to the shares in which the villago was 
held. As there were no accounts to'be settled the suit might be 
maintained in the form in which it was brought. 


Hus LAL v. RAM CHARAN 


et eee A 




















Ha 


meane profils, suit for—suil for profll8—Lessee. 
A swt for mesne profits cannot be troated asa suit for profits 
under the Tenancy Act. 


A lessee from a co-sharer is not a trespasser and a suit for 
mesne profits cannot be maintiined against him. Bhola Nath v. 
Buskin, A. W. N., 1804, p. 127, followed. 


AAUN-UL-LAH v. HAJRA 








section 165— 








—— 


See section 164 
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section 175— 
no appeal from orders to execute a decree--orders—decrees, 

An appeal does not lie from an order of an Assistant Collector 
of the First Class passed on an application to executo a decree of 
a Court of Revenne, such orders vot having the foree of decrees. 

Kharag Singh v. Pala Ram, [1905] I. L. R., 27 All, 81, overruled. 

MUSAMMAT ZOHRA v. MANGU LAL 


————_— — 








- seclion 177— 
Appeal—question of proprietary title—sir holder and sub-tenant. 
Where the plaintiffs sued the defendant for rent of their sir 
land alleging tbat he was their sub-tenant and tho defendant 
claimed to be the principal tenant, held that as Detweon the plain- 
tiffs and the defendant thore was a question of owuership of the 
particular land and the quostion raised was a question of pro- 
prictary title and an appoal lay ‘to the District Judge against an 
appellate deeree of a Collector. . 


CAITTAR SIXGR v. RUP SINGH 






































—— seclion 177— 
appeal— suit for recovery of fees under the Excise Act—relief for 
compensation joined—-nol entertainuble by the Assistant Oollector— 


no appeal lies, 


Section 28 of the Excise Act is conflned to the recovery of 
arrears of fees. Under tho section the plaintiff is not entitled to 
gue in the Revenue Court for recovery of compensation or damages 
in vespecl of a breach of contract. 

Where, therefore, a claim for fees amounting to a sum below Rs. 
100 is not entertained by the Assistant Collector, no appeal lies to 
the District Judge under section 177 of the Tenancy Act supple- 
mented by section 28 of the Excise Act and no sccond appeal will 
lie to the High Court. 


JUGULKISUORE v. MCLOUAND 


























Third appeal—vent suit—High Court, jurisdiction of. 


Section 182 of the Agra Tenancy Act was intended to mect and 
was confined to suits which were instituted in the Court of an 
Assistant Collector of the first calss or of a Collector and was not 
intended to cmbrace suits instituted before an Assistant Collector 
of Lhe second class. No third appeal lios to the High Court from 
the decrece in second appeal of a District Judge in a rent suit. 


* DACIMI NARAIN V. NAROTAM DAS 





section 182— 


seclion 182— 
Second appeal to District Judge—Further appeal to High Court, 
No appeal lies to the High Court from a decree of the District 


Judge deciding a rent appeal from an appellate deeree of a 
Collector. 


TLACHMI NARAIN V. NAROTAAL DAS 
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Agra Tenancy Act (No. II of 1901), [U. P.J—section 182 —- 
Appeal to the High from the appellate deci ee of the Collector. 


Ina snit to contest a distraint if a question of proprietary title 
is raised, an appeal lies to tho District Judge from an appellate 
decree of a Collector, and a further appeal lies io the High Court 
under section 182 of the Agra Tenancy Act. 


CHAIMAL DAS v. SIRYA 


2 tainty 
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193—Appeal—order of remand—Rent Suit. 


An order passed by n District Indgo romanding n rent suit for 
retrial does not amount to a decree. Section 588 of the Civil 
Procedure Code does not apply to proccedings in Rent suits, and 
therefore no appeal would lie to High Court against an order of 
remand on a Rent suit under section 602 of the Civil Procedure 
Code of 1882. 


ZAHUR ALI v, SHER ALT 





sectiong 180- 

















section 190. 

Section 196 only applies to a case which was instituted in the 
wrong Court, but on appeal comes before the Court to whieh an 
appeal would have lain if the suit had been rightly instituted in 
the prescribed Court. 


RAM CHARAN RAM v, SUEORAT 
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(47)—Execution of decree—Linitation, 


The period of limitation for application to exceute a deerce 
mnder the Tenancy Act for a sum below Rs. 100 is three years from 
the date of the final decree. The object of the Legislature 
evidently is to expedite the execution of decrees. 


Henee, where the decree-holder having oblained a deerce for na 
sum below five hundred rupees on idth March, 1901, applied for 
its exceution on 13th March, 1904, andthe decree was partially 
satisiiod by sale of the movable property of tho judgment-dehtor. 
Held that an application subsequently made on 22nd August, 1004, 
for realising the balanco by sale of the immovable property was 
barred by limitation, the application being a fresh application to 
execute the decree in a different manner, Cherathi Amma v, 
Raman Nair, 15 M. L. d, R., 248, followed. 


MOMABBAT BAHADUR LAL v. UDA KUNWAR ... 


Alluvion—Gradual accretion explained—Sudden Appearance—~ Owner- 
ship. 


Allavion ig an fnpercepelbie increase and land is said to be ac- 
quired by alluvion when it is acquired so gradually that one 
cannot say how much is added at any particular moment of time. 
But if by tho violence of a river a portion of land is added to the 
estate of an adjoining ownor the land continues to be the property 
of the original owner. Lopez v. Muddun Mohan Thakoor, 18 M. T. 
A., 467, Krishna Chandra v. Sadan Bibi, 2 A. Ts J. R. 821, Ritrej 
Kuar v. Sarfraz Kunwar, I L. R. 27 All, 606, referred ‘to. 


NARENDRA BAHADUR SINGH v, ACHAAIBAR SHUKUL 


*Appeal—Suit for vecovery of fees under the Excise Act No. XII of 1806. 
rete for compensation jotned—not entertainable by the Assistant 
Collector. 


See Agra Tenanoy Act, 1001—section 177 ... a! Sat a 
mom mee P ivy Counctl—Judicial order—No appeal in Political cases, 


If a Court, administering justice on tho King's behalf, makes an 
- . order, judicial in its nature, by which some ono Is uninstly or 
injuriously affected, the person aggrieved is not precluded from 
applying to the King in Couneil to redress bis wrong merely by 

the fact that he is not the King’s subject, os 


623 


20 


226 


324 


458 


802 
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PAGE. 
Appeal- (conld.) 
The action of the Courts of the Assistant Polilical Agonts, that 
of the Political Agent on appeal and that of the Govornor of Bom- 
bay in Councll is political wud not judicial, heneo no appeal lies to 
His Majesty in Council, 


There is not necessarily any inherent distinction between the 
nature of political eases and those treated as civil in the Rules 
framed for the guidance of the Political Agent. 16 Sepen in 
some cases solely upon who are parties to the suit, 


HEMCHAND DEVICHAND V. AZAM SAKARLAL OCUMOTAMLAL ree 250 


A pplicalion under section 108, Code of Civil Procedure, to 
set aside an order under section 258 of the Code--Application re- 
‘fused or treated as one under section G23 of the Code—Appeal lo 
the District Judge who refused to interfere wilh order under section 
108 bué' remanded tnder 562 of the Code so that application may be 
treated under section 623 of the Code—Appeal to the High Cour (— 
Powers of the High Court to revise the order. 


A jadgment-debtor made an application undor section 268 of the 
Code of Civil Procedure that a notice be issued to the decrec- 
holder to show cause why a certain adjustment should not be cor- 
tiled. The application was allowed, and the decrec-holder thorc- 
upon made au application under section 108 of the Code io have 
the order set aside. The Court of first instanco refused the appli- 
cation, Being asked to treat it as one for review of judgment 
under section 623 of the Code, the Court refused to do so, 


Tho decree-holder appealed against the order nnder section 108, 
and also took a ground that the Court below ought to have treated 
the application as one for review. The lowor appellate Court re- 
fused to interfere with the first Court's order under section 108, 
but remanded the ease under section 662 with direelions to treat 
the application as for a review of judgment. The judgment-iehtor 
appenied. 


Held, that an appeal lay to the High Court from the order of 
remand which had been passed without jurisdiction, there being 
no rppeal to the Court below from an order refusing a review of 
judgment. 


Held, that at any rato the appeal to the High Court might be 
treated as an application for revision under section 622, the order 
having been made without jurisdiction. 


NANDA v. RAMJSILAL .., sae ia 119 


—E fect of the order of sie ATTN carried out pending ap- 

peal. 
Tho fact that an order of romand made by tho lower appellato 
Court has been carried out by the Court of first instance is no har 


to the hearing of an appeal against the order of remand, Iameshur 
Singh v. Sheodin Singh, L L. Ra 12, AL, 610, F. B., followed. 


BABULAL v, RAMKALI a a is is 40 
Pre-emplion—fluding of no sale—vendee's pight of appeal. 


In a suit for pre-emption tho vendee pieaded that there was no 
sale ns sho had not purchased the property. The Court of first ° 
insiance decreed the claim, but the appellate Court dismissed it 
finding that as a matter of fact there was no salo, Held that the 
so-called vendeo had an interest in mnintaining the appenl before 
the lower appellate Court, 


Naubat Rai v. Bajrangi Lal, 6 NW. P., 412, distinguished. 

WAZIR-UN-NISSA v. NISIRAN BIBI... one z aie 843 
=m mauia ee Lion of decree, 

Sce Code of Civil Procedure, section 244 ,., ae ays 370 


INDEX. 869 


PAGE. 
Appeal—Order under section 602 of the Code of Civil Procedure ina 
rent sult, 
See Agra Tenancy Act ee sas dite ji 20 
See Agra Tenancy Act, section 175 oe oe ‘ve 569 
‘See Agra Tenancy Act, section 177 ie oss .. 608 
See Agra Tenancy Act, section 175 wi sets 623, 688, 625 


——————-Setting aside an atvard—Oode of Civil Proccdure,. 1882, sec- 
tions 621, 622, 588 and 591, 


See Code of Civil Procedure, 1882 rea ee as 168 
Suit originally valued over Re. 5,000—Effect of withdrawal 
of a part of the claim. 
See Bengal, N.-W. P. and Assam Civil Courts Act, 1887 vi 186 


Land Revenne Act, N-W. P. (No. ITI of 1901)—Partition— 
Objection to— 


Sco Land Revenue Act, N.-W. P., 1901, section 238 (k) i G17 
-———— ——- Award—Deeres in accordance with award. 

See Code of Civil Procedure, 1882, section 521 = we 185 
Arbitration—<Appeal—Setting aside an award. 

See Codo of Civil Procedure, 1882 be jii 168 


= Submission to-—revocation of— good sdiuesceonuaion 

of arbitrator. 

A submission to arbitration can be revoked for good cause and 

not arbitrarily. Pestonjee v. Manockjee, 12 M, 1. A., 112 followed. 

Where the arbitrator is in fraudulent collusion with the defen- 
dant the submission can be revoked, 


BANSIDHAR v., SITAL PRASAD n oe sae TA 613 


Arms Act (No. XI of 1878)—section 20—Concealment—meun- 
ing of—dental to a police officer—possession of arnis—-voom under 
control of a member of—Joint family. 


The words “eonecals or attempts to conceal” in section 20 
must be read with what precedes, namely, that the concealment or 
attempt at concealment was made on a search being made under 
section 25, A denial of any arms being in the house is not equiva- 
lent to concealment or attempt at concealment, There must be 
some overt act of concealment or attempt nt concealment with a 
view to prevent the discovery of the arms searched for. 

Where the arms are found in a room in the exclusive control of 
one member of the joint family he must be deemed to be in posses- 
sion of the arms. Queen-Hmpress v. Sangam Lal, T, L, R10 All, 
129, distinguishe. 


RAM SARUP v. EMPEROR bis T ae m 838 
Attachment—Deerce for sale upon a mortgage. 
See Code of Civil Procedure, 1882, section 273 - a . 585 








Pr e-emption decree—Code of Oivil Procedure, 1882, 
section 206 (k). 





e - Soe Code of Civil Procedure, 1882, section 206 (kK)... - aie 183 
Barrister—Right to appear—High Court, N-W. P. 
See Advocate ae ce is 502 


Bengal, N.-W.P. and Asam Civil Coun Aot (No. 
XIT of 1887 ),—sections 118,410—Suits Valuation Act (VII 0 Oe F) 
sections 8, 9, 21—General Clauses dct (I of 1887), section 3 (13)— 
“Value” —Jurisdiction—Suit for restitution of conjugal rights— 
Capability of valuation—long practice. 


The practice which has prevailed for upwards of half a century 
of allowing the plaintiff, in œ suit for restitution of conjugal 


2 


~ 
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: Page. 
Bengal,:N.-W. P. and Asam Civil Courts Act (No. 
II of 188'77),—(concluded). -> 
rights, to put n valac on the relief which he asks for and thus 
ce the jurisdiction, is not illegal and should not be depart- 
ed from. : 


The word “value” in section 19 of Act No. NIT of 1887 may bo 
Interpreted to mean the valuation put by the plaintiff on the 
relief sought by hin, 

A suit for restitution of conjugal rights docs not admit of boing 
satisfactorily valued, but the plaintif can put his own valuation, 
subject to the power of the Court to refuso to accept tho valuation 
if it is not bora fide. A money value, however arbitrary, can be 
placed on all suits. A Alunsif can therefore try a suit for 
restitution of conjugal rights, the value of which, as fixed by the 
plaintiff, is within bis pecuniary jurisdiction. Aklem-wi-nisa Bibi 
v. Mohammed Hatem, I. L., R., 81 Cal., 849, dissented from. 


ZAER HUSAIN KHAN v. KITURSHED JAN 266 


-——— section 
21-—-Suit originally valued over Ra, 10,000—Part of the claim subse- 
quently withdrawn, effect of—Valuation of the Suit—Appeat, 


Held that an appeal lay to the High Court from a deerce ina 
suit, the value of which was over Rs. 5,000, and the valuation was 
not an by the plaintiffs subsequently withdrawing a part of 
the claim. 


JAGGI Lal v. QOPI NARAIN a ‘aa 


Bengal Regulation (No. XIV of 1806)—scetion 8—foreclo- 
sure proceedings —Validity of purwanah—inltialled— official signa- 
Ture, i ; 

In a qnestion arising in respect of the validity of foreclosure 
proceedings under section 8 of the Bongal Regulation No. XVII 
of 1806, in which the qnoyeanah required to bo issued under that 
seetion was initialled by the Judge. Teld that the requivement 
of the Regulation that the pumvanah should be under tho seal 
and official signature of the Judge, in the absence of evidence to 
the contrary ought, on the principle omnia preesumtuntur vite esse 
acta, to bo deemed to ho satisfied by the affixing of the seal of the 
Court and writing of the initials of the Judge. To hold other 
wise would be unduly restricting the language of the Regulation. 


Madho Parshad v. Gajadhar, 1. L. Ra 11 Cal., 111 (P. C.), referred 
to and distinguished. 
Kubra Bibi v. Wajid Khan, I. L. R., 16 AIL, 59, doubted. 
BHAGWAT KORI v. BALDEO RAI E sài akh 
Bundelkund Land Alienation Act (No. II of 1903), 
U. P.—section 9—matler referred to a Collector—conditional sale 
clause struck off—jurisdiction of Civil Coturt--money decree. 


The jurisdiction of a Civil Court doos not céase when the 
question is referred to a Collector under section 9, clause 8 of the 
Bundelkhund Land Alienation Act. Whon the Collector acting 
under sub-section 8 of section 9, strikes off the conditional sale 
clause with the concurrence of the mortgagee from the deed, and 
the morigrgee does not take a mortgage in the form prescribed by 
section 6, the mortgage is not satisfied, but the Civil Court should 
pass a decree in favour of the mortgagees for their money demand. e 


BALDEO PRASAD t, SHEO NANDAN... ae oe et 741 
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" ? 
Local—section 9 (3), Decree before passing of the Act—biut not 
order absolute—effect of. 

Where a mortgagee in Bundelkhnund had obtained a deerce for 
foreclosure before tho passing of Act No. IT of 1908 (U. P.) but had 
not obtaincd an ordor absolute when the Act was passed, held that 
he was only entitled to n simple money decree and not an order 
ahsolute for foreclosure, 


DURGA PRASAD v, MUSAMMAT LAOTIU ste jg ‘he 738 
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E 2 Page, 
Burden of Proof—custom—Succession. 


A custom of succession to property situate in British India at 
variance with the lev Inci must be proved by the person setting 
it up. 


BADAM KUMARI v. SURAT KUMARI aie ne aot 200 


f 
td Lv — dedis—nature of debts. 


The proposition laid down in the case of Suraj Bansi Kocer v. 
Sheo Prasad Singh, L. R., 6 I. A, 88, that where joint ancestral 
property has passed ont of a joint family under a conveyance 
executed by a father in consideration of an antecedent debt, or 
in order to raise money to pay off an antecedent deht, or under a 
sale in execution of a decree for the father’s debt, his sons cannot 
recover that property unless they show that the debts were 
contracted for immoral parposes, and the purchasers had notice 
that ther were contracted, applies to a case in which joint 
ancestral property has passed out of the family and sons are 
endeavouring bo recover ib. Bul in a case in which a creditor is 
endeavouring to csiablish a claim under a simple hypothecation 
bond given by a Hindu father, having a limited interest only, 
against his son, it appears not unreasonable to require proof on 
the part of-the creditor that befere he entered into the transac- 
tion he at least made such reasonable enquiries ns would satisfy 
a pradent lender that the money was required to pay off an 
antecedout debt or for the legal necessitics of the family. As- 
suming, however, that the ois does lie on Hindu son under such 
circumstances of proving that tho loan made to his father was 
for an illegal or immoral purpose, there is no additional onus 
thrown upon him of showing that the lender know of the immoral 
purpose for which the debts were being contracted. 


Semble—That their Lordships of the Privy Council in the case 
of Nanomi Babuasin v. Madhun Mohan, L. Re 18 L A. 1, did not 
intend to extend the rules laid down by thoir Board in the earlier 
cases, and by “ creditors’ remodics for their debts” meant meroly 
to denote the remedies which the'‘law gives to creditors when 
completed by suit, decreo and éxecution. 


The Principles laid down in the ease of Hunooman Persand 
Panday, 8 M. 1. A., 898, apply equally to fathers when managing 
property governed by the Mitakshara law. Jamna v. Nainsiukh, 
L L. Re 0 AML, 498, and Debi Dat v. Jadu Rai, 1. L. R., 24 AL, 469, 
consicdored. : 


MaAuanay SIKOR v. RAJA BALWANT SINGH ... bii 274 


: ———~Mahomedan Larww—Gift— Delivery of possession— 
Sale-deed, fictitious and invalld. 


By the Mahomedan Law a holder of property may in his lifetime 
give away tho whole or part of his property }f he complies with 
certain forms; but it is incumbent upon those who seck to sot up 
such a transaction to show very clearly that those forms have 
beon complied with. It may be by deed of gift simply, but unless 
accompained by delivery of the thing given so far as it is capable 
of delivery, it is invalid. Or iL may be by deed of gift coupled 
with consideration, in which case delivery of possession.is not 
necessary, hut actual payment of the consideration must he prov- 

è ed, as also the bona fide intention of the donor to divest himself 
in preesenti of the property, and to confer it upon the donec. 


Heig {upon tho ovidence) that the deed which purported to be a 
conveyance for value was a transaction in which no econsidoration 
passed or was intended to pass; that in executing that deed the 
plaintifl did not intend to give the property to the defendant 
except subject to a reservation of the possession and enjoyment to 
himself and his wifo during their lives, to which the dofendant 
plodged himself, and that the deed was not followed by delivery 
of poses en but was a fletitious and benami decd and was invalid 

_and void. 


OHAUDHRI Mrupr Hasan v, MUHAMMAD HASAN, &c, a. == 408 


A cE RN ett 
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Pace. 
Burden of proof—Suit for efectinent—evideuce - value of. 
It is for the plaintiff in a guit for ejectmont to prove possession 
prior to the alleged dispossession. In the question of cvidcneo 
tho initial fact of the plaintiffs title comes to his aid with groater 
or less force according to the circumstances cstablished in evi- 
dence. Mohima Chundar Mozoomdar v, Mohesh Chundar Neogi, L. 
R., 16 J. A., 23 followed. 
RANI HEMANTA KUMARI DEBI v. MAUARAJA JAGADINDRA NATH 
Roy vea sy ons si si 363 
— Penal Code, section do6—intention. 
See Penal Code wa ei ee eh si 602 
————-— ——Pre-emption—custom proved to have existed once 
—discontinunace of such custom. 
Seo Preemption ©... : is ae i ee 561 
—-—— Suit for possession of land. 
Sec Possession sick re 507 


Cantonment Code, section 167, clause (f)}—urticle of “ perishable 
nature ’—brown sugar—Criminal Procedure Code (VY of 1898), 
sections 190, 191. 


Whore a Cantonment Magistrate institutes a prosecution, under 
the Cantonment Codo, against the accused, he ought to inform 
him that the latter is entitled to have his case tried by another 
Magistrate, and his not doing so is an irregularity which will 
vitiate the proceedings. 


Brown sugar is not an ‘article of food whichis of a porishable 
nature’ within the meaning of section 167, clauso (j) of the 
Cantonment Code, and tho person selling it within the Canton- 
mont is not guilty of any offence. 


Monts ALI v. KING-EMVEROR ne ee a Ga Opd 
Charge—Seo Transfer of Property Act. 


Code of Civil Procedure, 1882,.section 13. 
See Res Judicata a baie pei ... 576, 644 


u m a M a ee ee eL ONS BL andl 32., 


Where objection to want of parties was not raised by the deren- 
dants, it must be deemed to have beon waived, but the court 
could add any one as a party if it thought it necessary. 


MUHAMMAD ZAFAR KUHAN v. MAZHAR-UL HASAN ai ini 474 
—— H, section ddi—Misjoinder of 
causes of action—Moveable and immoveable properties, 


Where tho causes of action said to have been joined are causes 
of action relating to immoveable property and not causes of action 
of a different nature from that relating to that of immovcable pro- 
perty; field that they are not wrongly joined undor section 44 of 
the Code of Civil Procedure. 


"NISAR HUSAIN v, NISAR ALI ea ii 7 123 


seclion 45—application of, to 
Agra Tenancy Act. 


Section 45 of tho Code of Civil Procedure does not apply to 
suits for rent. 

JAGANNATH PRASAD v. TORE “st 1 i me 610 
— ———__—__— section òd. 
Sco N.-W. P. and Oudh Mutinicipalities Act. 
section 90d. 


et m 











ee ee 





See Res Jadiceata © ... ee ne 
en ee LION 103, 
See Res Judicata ... ia 7o eds s.. 879 
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Pace. 
Code of Civil Procedures, (Act XIV of 1883), scction 108. 


Sco Appeal oy Te 119 


i mõ 











i re e—a 80Ction 214, 
See section 266, cl. (k) ae a ae os 183 








A i A ce Os oe ee SCOCCIONS B15 
and 21d-—Decree in favour of defendant—account of partuership 
-Plaintif s suit should be dismissed when nothing due to him. 


The cases inu-which a decree can be made in favour of the dofen- 
dant are those provided for by section 216 of the Code of Civil 
Procedure. In avsuié when the plaintiff prayed for taking an 
account of a dissolved partnership and alleged that a sum of Rs. 
200 was duc to him, but on taking accounts it appeared that 
nothing was due to him but something was due to the defendants, 
held that no decree should bo made in favour of the defendants, 
but the suit onght to be dismissed. 


MISRI LAL v. BANARST LAL ses, ts vs 238 


i ee ne BCL ION 2BL— 
Payment to oneof the decree-holders ; not to discharge the decree, 


Payment made to one of the several decrec-holdors cannol 
operate as a discharge of the decree against all the decrec- 
holders. Tamman Singh v. Lachman Kunwari, 1. L, R., 26 A1, 818, 
nud Moti Ram v, Hannu Prasad, I. L. R., 26 AIL, 384, followed. 


LAOHMAN DAS v. CHATURBHUS DAS i A ote oe 49 





e er eae maa ie e aee a smn aaea SEC ELOI Rae 
application by assignee rejected-—Suit for declaration-—-AMaintaina- 
bility of. 

A suit by an assignee of a decroe for a declaration that he is 
entitled to execute a decree cannot be maintained if the plaintiff 
has allowed an order dismissing an application under section 232 
to become-final. Budhan Singh v. Salig Ram, 1 A.L.J. R., 61 
followed. Sheoraj Singh v. Amin-ud-din Khan, doubted. 


AMANAT-UL-LAH KIAN v. BARDHA PARSHAD... ei ih 428 


section 24£~ 
suit for actual possession—Delivery of formal possession. 


Delivery of formal possession in execution of a decrec offects a 
complete transfer of the property and furnishes a good foundation 
for a suit when the dofendant refuses to deliver up actual posses- 
sion. Section 244 of the Code of Civll Procedure does not bar a 
suit for actual possession inasmuch as the proceedings in execution 
end with the delivery of formal possession. Shama Charan v. 
Madhab Chandra, L L. R, 11 Oal, 98; Hari Mohan v. Babur Ali, 
I. L. R., 24 Cal., 715; Mangli Prasad v. Debi Din, I. L. R, 19 ALL, 
499 ; referred to, 


JAGAN NATH v. MILAP CHAND oo... Gu. 3 pe is O4 
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: , = seeli 244 — 
Decyee-holders’ taking. possession of greater area than what was 
decreed—Sutt by judgment-debtor for possession-—maintainability of, 


I 














Ifa deerec-holder in a foreclosure suit take possession of s 

reater area of land than what is actually decreed to him, the 
jyudguent-debtor cannot bring a regular suit to recover possession 
of that land. His only remedy is by an application under section 
244, Code of Civil Procedare. : 


Where the plaintiff came to know in 1892 that the defendant had 
fraudulently taken possession of land in excess of that decreed to 
him and brought a sult more than 3 years after that dato, held that 
the plaint could not be treated as an application for execution,” 
the remedy of the plaintiff having boen barred at the date of guit. 


ARJUN SINGH o, MACHCHAL SINGH ga ‘ea 601 


tss 
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Code of Civil Procedure (Act XIV of 1882)—seclion 2#, 
clause (c)—fruud—-sale in violation of section 00, Transfer of Pro- 
perty AcE, 


Clause (c) of Section 244 of the’ Code of Civil Proceduro Code 
covers a case where it is sought to set aside a sale held in execu- 
tion of a decree on the ground of frand, or as having been held in 
violation of section 09 of the Transfer of Property Act. A regular 
suit does not lie to set aside a sale upon these groands. 


GAYA PRASAD MISRA v. RANDHIR SINGH... si = 456 


ee sections 244 anid 
278—Legal Representative of judgment-debtor—Objection in execu- 
tion not vaised—Defence to suit. 


An objection by the legal representative of a judgment-debtor 
to the attachment and sale of a property upon the ground that he 
holds it as a trustee, and that itis not the. judgiment-dehtor’s pro- 
perty is not an objection under section 244 but under section 278 
of the Code of Civil Procedure. But there is nothing in law which 

. compels a man who can raise on objection under section 278 to 
raiso it at the period comtemplated by that section, and if no such 
objection is raised wnder that section, it may be set up as a de- 
fence to a suit brought hy the auction purchaser of that property 
for declaration of his title. Seith Chand Maly. Durga Dei, I, Tu. R., 
en 318, and Ali Sajjad v. Bhajan Singh, 8 A. L. J. R., 370, refer- 
red to. 


RANO INDOMATI v. JOGESHAR er ae Ha a 505 
amaeana tl mame e i a ar am amir ees ROC T ONA SAA, 278 


—Property attached—Legal vepresentative—Plea that property 
attached is trust property. 





An objection raised by legal representative of a deceased judg- 
mont-debtor to the effect that the property attached is not the 
deceased’s Dut that it is trast property which he holds as trustee, 
is not an objection falling under section 244 of the Code of Civil 
Procedure, but under section 278 of the same, and an order passed 
thereon is not appealable as a decree under section 244, Code of 
Civil Procedure. Seth Chand Mat v. Durga Det, I. L. R, 12 All, 
813 followed. 


ALI SAJJAD v. BUAJAN SINGH ae dice i jig 5879 


aa ram cane . ` Reclions 244, 318 
—purchaser at auction—representative of pidgment-debtor—Sult for 
possession of property purchased—not maintainable. 


The plaintiffs purchased tho property in dispute in execution of 
adecroc, Seven years later they applied for delivery of posses- 
sion. The application was dismissed as time-barred. They then 
brought the present saib for possession; held that the parchaser 
under a sale in exceution of a decree is a representative of the 
judgmont-debtor and is precluded by the provisions of section 244 
of the Corle of Civil Procedure, from instituting a suit for posses- 
sion of the property purchased by him under the sale. 


KALLIAN SINGH u. THAKOR DAS a oa cx O84 























tent tate 

















memes CCEIions 24 
clause (c) and 683—restitution where judgment superseded—Review 
of judgment. 


Section 588 of the Code of Civil Procedure does not apply where 
the applicant is deprived of the property iun exeention of a decree 
of the appellate Court which is subsequently set aside upon a re- 
view of jadgment by that Conrt. Bub when a judgmontis reversod 
or superseded one of the remedies open to the successful party is 
roslitution by “summary proccss” and the matter is one which can 
bo dealt with undor the provisions of.section 244, clanse (c), Civil 
Procedure Code. By sugh an application he may ask not only for 
restoration of possession but also for ronts and profits of which he 
bas been deprived. The applicant in this casc was however ext 





INDEX. 375 


Code of Civil Procedure (Act XIV of 1882)— (conlinued,) 


titled to mesue profits from the date of the decree on review 
passed by the High Conrit and not for any period carlier, as he had 
been guilty of gross laches in applying for review. Shama ‘Parahad 
v. Hurro Purshad, {0 Bl. T. A. 208.) Hurro Chundar v. Shoore- 
dhonee Debi, 9 W. R., 402; Saran v, Bhagwan, I B. R, 25 AIL, 441+ 
Harnam Ohundar v, Muhammad Yar Khan, t. L. R., 27 AlL, 485 R. 0, 
2 A. L.J. R., 109; Mookoond Lal v. Mahomed Sami, 1. L. R., 14 

Cal., 484, reforred to. 


COLLECTOR OF MEERUT v. KALKA PRASAD ies ai 550 
- ~——-— sections 244, 
610—Restoration of property—Deeree of High Court reversed by 

Privy Council—purchaser pending appeal— no partly to the appeal— 

* hepresentative’—Lis Pendens. 





e e A a A n ara e a e a —_ Se A ri I ee 








A purchaser at auction of property pending an appeal to tho 
Privy Council is a representative of the judgment-debtor within 
the meaning of soction 244, Civil Procedure Code, and therefore if 
tho decree is reversed by the Privy Council which decrees restora- 
tion of property, an enforcoment of that order might be sought 
undor section 610 against tho auction-purchaser, although he was 
not a party to the appeal. Gulzari Lal vy. Madho Ram, I. L. R., 26 
All, 447 referred to. Bhagwati Prasad v. Janna Prasad, i. L. R., 10 
All, 186, and Sadiq Husain v. Latta Prasad, I. L. Rọ, 20 AN., 189, 
distinguished. i 


GARUDHUI PRASAD SINGH v. MEGUMAL AND OTHERS T 110 


section 260— 
contempt of authority—Enforcing of Limitation Act (No. XV of 1877) 
—arlicle 170—application of. i 

Where a decree was passed against the appellant in 1899 res- 
training him from a particular act and he had an opportunity of 
oboying the deeree but wilfully to obey it, held that he commilted 
n contempt of the authority of Court for which proceedings farther 
could be taken under section 260, Code of Civil Procedare. Article 
179, Schedule JI, Limitation Act, was inapplicable and did not 
preclude the Court from taking proceedings to enforce its authrity. 
Ramsaran v. Chhatar Singh, L la Re, 23 AIL, 465 followed. 


BUAGWAN DAS u. SUKHDARB oa oe ie 836 


re ee tI 0CtION  2OT—~ 
Land Revenue Act (No. IIT of 1901), section 107—Ivecution—Clvil 
Court decree for partition of revenue paying property—Decrec- 
holder to obtain mutation of names. 

A deerce of a Civil Court for partition of a revenihe-paying 
property cannot be executed until the decree-holder applics to 
the revenuo authorities and gets his name entored in the revenue 
papers on tho strength of such decree. 


TULSI Das v. SHEO NARAIN “ie ai ide e. 8338 
sections 214, 266, 
clause (k)—decree for pre-emption—attachment.and sale of property 


by decree-holder of the successful pre-emptor prior to aequisition-~ 
Contingent right -Subsequent acquisition ineffectual, 


Whore a suit for pre-emption is decreed, but prior to aequisi- 
tion of the property by the pre-emptor a deerce-holder of hig 
j attaches the property and it is subsequontly sold, held, that what 
the decrcee-holder of the pre-emptor attached is a contingent 
interest not Hable to attachment under the provisions of section 
266, clause (k), Code of Civil Procedure, and that the subsequent 
acquisition of the property will not validate the attachment. 


Gonokit SINGH v. SIDH GoPau —... uae a oa 183 
section 2738—-Nec- 
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vee for sale on mortgage—uttachable in execution, 


A decree for sale upon a mortgage is not a decree for money 
and can he attached and sold in exeention of a money decree under 
the*penultimate clause of section 273 of Codo of Civil Procedure, 
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Takiya Begam v. Strafud-daula, A. W. N., 1885, p. 123, overruled. 
Jogul Kishore v. Cheda Mal, A. W.N., 1803, p. 184, Shion Sundar v. 
Muhammad ihlishum Ali, LO. R, 27 AlL, 501; MacNaughten v, 
Surja Parsad; 4 O, W. Ny XXXV; Baijuath v. Binoyendra Nath, 
6 C. W. No 6; Barhmadin v. Baji Lal, I.L. R., 20 All, 91, referred 
to; dbdulla v. Davor Ooaman, L L. Re, 28 Mad., 244, not followed ; 
Sultan Kuer v. Gulzari Lal, I. L. R., 2 AlL, 200, referred to. 


DELI LONDON BANK LD KUNWAR PARTAB SINGH ‘se we 585 
maea nn cen meer SOE L O 278, 
Sco sectlon 244 or ass or Be 565, 870 


a nt at ee ee nnn SCCLIONS 202, 287 
—~Hvecution-sale— sale proclamation, notification of incumbrance tu 
—-rights of auction purchaser—Suit on mortgage—plea of invalidity 
by purchaser—EHstoppel. 


The object of specifying n mortgage in a sale proclamation is to 
rive to intending purchasers all the information which it is 
necossary for them to know in respect of the property advortised 
for sale. The fact that a purchaser purchases the mortgagor's 
rights at auction does not éstop him, any moro than the mortgagor 
himself woud have been debarred, from questioning the fact or 
validity of the mortgage. 


Where property is sold subject to a mortgage under section 282, 
Civil Procedure Cocte, the Court, after being satisiled of the exis- 
tence of tho mortgage, sells only the jndginent-debtor’s right of 
redemption. so that the purchaser does not acquire any greater 
rights than those of redeeming the mortgage. Where on the other” 
hand, notice of an alleged mortgage is given in the proclamation 
of galo under section 287, the Court does not docide, whether the 
mortgage subsists or not and the purchaser buys the property 
subject Lo such risks as the notice might involve. 


SUT KUMAR SINGH v. Soto PARSHAD SINGH ii Ses 200 


seclion 316—Suit 
for refund of purchase money—-sule in evecution—rvarranly of kilte 
— failure of consideration—-suit after confirmation of sale—mnain- 
fatnability of— - 


If a party purchase at a sale in execution with full knowledge 
of the trae state of things and knowing that tho titlo offered is 
dofective,_a claim to be relieved from the consequences of his 
purechaso cannot be listencd to. Dorab Ally Khau v. Abdool Azeez, 
L. R.„ 5 I A., 116, referred to. i 


A fortiori whore s purchaser had allowed a sale, by the Court to 
him, to be confirmed and the purchase money to he paid over to a 
judgment creditor, he cannot be allowed to succeed in a suit for 
the recovery of that purchase money. 


Before a suit for the refund of purchase money can be maintain- 
ed, two events must occur— first, it must have been found that 
the fjudgment-debtor had no saleable interest and, secondly, the 
purchaser must be deprived of the property. Curshidawa v. 
Gangut, T L. Ra 22 Bom., 783, referred to. A sult forn return 
of purchase money will bo maintainable where thore has been a 
total failure of consideration. 


SCMER CHAND v. WAHID HUSAIN KHAN ot, e iss 810 e 
nn eaa ne he itt ei a e BEE TED E 815. 


The proceduro wider section 315 of the Code of Civil Procedure 
is by summary application within a limited time and not by suit. - 
So, where 2 purchaser at n Court sale held in execution of a decree 
purchased the property and the sale was confirmed, but who 
subsequontly sucecéded in establishing his titlo to the property 
in a suit under section 288 of the Code of Civil Procedure, and who 
then sucd for the refund of his purchase money. Held, that the 
suit could not bo maintained. 


SUMER CILAND v. WAHTD HUSAIN KHAN As sea a 810 
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Pace. 
Code of Civil Procedure Act (XIV of 1882)—section 318. 
See section 244 sae =) ne 29 


eee e e a m maamaa ua RECETO 11 820-—Bult 
to confism a sale—powers of Assistant Collector to set aside his 
order-——irregularity in sale. 


It is the duty of a Judgo to set aside an ordor which he would 
not have passed had he been informed of the true stato of affairs. 
Where an Assistant Collector was asked by a person who allogod 
himself to be a decree-holder to postpone a sale and did postpone 
it and a few hours later on being informed that the applicant was 
not entitled to make the application set aside his former order 
and held the sale, held that he was justified in setting aside his 
former order and the sale was not illegal merely for that reason. 


WAZIR ALI v. JANKI PRASAD... = 458 


PEON EEE E AS ton 320, ve 
fication under—Govt., N.-W.P. Notification No. 671, dated Sist 
August, 1880, Rule 1,—pr operty partly ancestral, “partly nol- 
ancestral—transfer of execution to Collector. 


The Govornment Notification issned under section 820, Civil 
Procedure Code, provides, “ Every Civil Court on passing orders 
for the sale of any land in pursuance or execution ofa decree shall 
ascortain from the judgment-debtor whether it is ancestral land 
as above defined and after hearing any objection made by the 
decrce-lholder shall, if satisfied, that the land or any portion of it 
is ancestral land, deal with the decree affecting it as directed 
in these rules.” - 


Held, that the truo interpretation of this rule is that if the Civil 
Court is satisfied that the land which is ordered to be sold or any 
portion of it is ancestral, it shall transfer the decree for oxo- 
paon to the Collector so far as regards ancestral land is con- 
corn 


AUMAD GHAUS KHAN v. LALTA PRASAD aS oat 4? 


i it section 803—— 
Sale of property to two persons each taking a half share—Joint euit 
by both for possession—Death of one of them—Right of the other 
to maintain the sutt for the whole property. 


Where certain proporty was purchased by two vendees, cach 
taking a half share, and a suit was brought by them jointly for 
possession of this property, but during the pendency of the suit 
ono of the vendees diod and his personal BG aN lg were not 
made parties to the record, held BANERJI, J., that the surviving 
plaintiff was not entitled to AA a decree for possession of the 

‘ portion of the property to which he had no right, 


Contra per RICHARDS, J., that he was entitled to carry on the 
litigation and to obtain a decree for the whole, the rights of 
the heirs of the deceased plaintiff being ascertained by an agrce- 
mont or a suit between those heirs and the surviving plaintiff, 


KUNJAMAL V. GOURISHANKAR ... sas Ses sed 50 
—~section 424, 
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Soe N.-W. P. and Oudh Munielpalities Act. 











ma i ana —section  482—- 
èe Compronmise—minor, suit against—Leave of Court should be obtain- 
cd on petition. 7 


When a suit against a minor is compromised on his behalf, the 
attention of the Court should be called to the fact that a minor 
was a party to the compromiso, and the order of the Court shoud 
be obtained on the petition or in somo other way which may not 
leave the question doubtful. The fact that the minor was des- 
eribed as a minor and the terms of the compromise were before 
the Court does not fulfil the requirements of section 462, Civil 
Procedure Code. 


Mgxopar Lap v. JADU NATH BINGU, P.C. ... se w= 710 
3 
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Pace. 
Code of Civil Procedure Act (XIV of 1882), section 510. 


A party who has agreed to an arbitration and selected an 
arbitrator cannot ask the Court to appoint another arbitrator. 16 
-is only under soction 510 of the Code of Civil Proceduro that a 
Court can appoint a new arbitrator. Hatimbhai Karinbhai v. 

` Shankar Sai and others, T. L, R., 10 Bom., 881, referred to. 


SHIAM SUNDAR LAL v. BUATRON SINGH re pi 
seciiun  b2i— 


























Appeul—award—Decree in accordance therewith. 


Where upon a reforence to arbitration under section 506 of the 
Code of Civil Procedure, an application is made for the appoint- 
mont of another person as arbitrator on the ground that such 
person is a friend of the other party and the application is 
rejected as premature and also objections to his award on the 
score of misconduct are heard and overruled, and a deerce is made 
in uceordance with the ‘award. : Held, no appeal Hes from such 
decree. à 

SHAM SUNDAR LAL v. BHAIRON SINGH ai se 185 


sections 2l, 
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522, 588, and 501—appeal—Setting aside an award. 


No appeal lies against an order setting aside an award on objec- 
tions raised under section 521 of the Code of Civil Procedure, nor 
can such an order be impugned under section 591 in an appeal 
against the dcerce subsequently passed on the merits. Nor has 
an appellate Court, under such circmustances, jirisdiction to pass 
a decree in accordance with the award. Narang Singh v. Sadapal 
Singh, I. L. R, 10 All, 8 overruled, Shyama Charan v. Prahlad 
Durwan, 8 C. W. N., 890 followed. 

GANGA PARSHAD v. KURA: ys ihi iy 108 
SETE section 5389—- 

Suit by persons authorised wunder a will—-no consent obtained— 
Effect of. 

Persons, authorised, under the terms of a will, to remove the 
mauager of an cndownent in case of mismanagoment, can maintain 
n suit to remove the manager, without the consent of the Advocate- 
General. Rai Budree Das v, Chunni Lal, 10 C., W. N., d81, referred 
to. 


Ram Das v. BADRI NARAIN 
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. —-—section  578— 
Minor appellant—next friend dying during pendency of an appeal—- 
appeal decreed—Irregularity not effecting the merits of the case, 


Held, where the next friond of a minor appellant dicd during the 
pendency of an appeal, and the appeal was deerced in his favour 
without any person being appointed to act as his next friend, that 
the omission to mako such appointment was a mere jrroguarity, 
and as no one was prejudiced thereby the cdecrec passed should 
not be disturbed. 


BuHOLAL RAM v. AJUDHTA PRASAD... ie ae =? Sİ 
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i ne ee a  eCbiON GSA 
Court acting on legal evidence—questton of custun 


Whore the lower appellate Court acts upon ilicgal ovidence or 
upon ovidence which is logally insuficilent to establish a custom 
of pro-cmption or has disregarded any legal cvidonce, the High 
Court can treat the question of the existence or non-oxistenco 
of a custom as one of law, but the High Court cannot in socond 
appeal considor the woight of the evidence adduced by the parties. 
Kakrala dbhayee v. Raja Venkata Pappayyea Rao, 1 L. R., 28 Mad., 
24, and Chakaurt Devi v. Sundari Devt 8A. L.J. R., 388, referred 
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Where the witnesses stated that a custom of Shufa’ existed and 
the lower appellate Court found that the preliminary demands 
were not proved, held that the High Court could not interfere, 

HASIM ALI V, ABDUL RAHMAN à ats ‘os A 
EE section 588. 
See Agra Tenancy Act, 1801—sections 180, 198 i ee 
x wo SECER H91,— 
Order setting aside an ex parto decree—Right to question it on 
appeal against the final decree. 

Where a lower Court has set aside an ex parte deerce and 
ordered the case to be restored to the file, the propriety of this 
order cannot be questioned in appeal, section 591, Civil Procedure 
Code, does not apply. Tasadduq Husain v. Hayat-un-nissa, L L. R., 
25 All., 280 followed. 

KUNJA MAL v. GOURI SHANKAR ... 
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section 591, Ar- 
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bilratton—setting aside an award—ap peal, 
See section 521- 
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section 610 
See section 244 a Sii isi i ha 
a a a nn nn eee SECKION G2-— 
sanction under section 195 of the Code ie: Criminal Procedure, 1898 
—ftevision. 
See Code of Criminal Procedure, 1808, section 435 cea 
-— section 0468. 
Held that when a reference is made to the High Court under 
rection 046B of the Code of Civil Procedure, the record must he 
submitted with a statement of the reasons for considering the 


opinion of the subordinate Court with respect to the nature of 
the suit to be erroncous. 


CHOTE v. JAWAHAR... 
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section G47, 
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See Guardian and Wards Act 


Code of Criminal Procedure (Act V of 1898), sections 6, 
32—Jurisdiction—1st class Magistrate, officiating as District 
Alagistrate—commencenient of trial as by District Magistrate— 
Reversion as Joint Magistrate. 


A Magistrate of the first class while officiating for the District 
Magistrate commenced to try a case against the accused. During 
the pendency of the trial he roverted as Joint Magistrate but con- 
tinted the trial without objection by any party. Held, that he had 
jurisdiction to continue the trial and the fact that while he com- 
menced-he was n District Magistrate did not oust his jurisdiction 
on his reverting to his substantive appointment. Chunni Lal v. 
Harbans Rai, 1 A. L. J. R., 815, not followed. Queen vy. Sri Ahbdbola- 
matam Jeer, I. L. R. 22 Mad., 47, referred to. 


EMPEROR v. SYED SAJJAD HUSAIN iat “ad eo 


aa i a tt re aaa section 1238— 
badmash—Security bond for three years—bond discharged on ex- 
piry of the term—fPresh proceedings started immediately afterwards 
—Evidence of conduct prior to the expiry of the termof the previous 
bond, admissibility of. 


Tt is not fair to run ina man as badmash before he has had an 
opportunity of showing that he is willing to adopt an honest live- 
lihood. Hence whore a man was under a bond for his good beha- 
viour for three years, and Within a week of the expiry of that term 
he was again run in; held that the proceedings should be quashed 
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Code of Criminal Procedure (Act V of 1898) ,—(continued.) 


as the evidence did not show that anything had occurred in the 
week that had elapsed betweon oxpiry of the term of the previous 
bond and the institution of the fresh proceedings. 


Evidence, relating to the poriod prior to the date when the torm 
. of three years expired, is not admissible in such a case. 


RANJIT v. KING~EMPEROR es a 
seclion 145, 
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sub-section (2)—Moluva crop—moveable property. 


The words “crops or other produce of land” nsed In sub-section 
(2) of section 145, Code of Criminal Procedure, mean crops or pro- 
duce attached to land, in other words, growing crops or produce. 
Anund Maji Dabia v. Diurnomaji, 1.0. R. 18 Cal, 179, followed. 
Hence Moluca erops which had fallon from the trees and been 
actually collected and removed are moveable property and an order 
made under section 146 was bad in law. 


CHOURASI v, RAMASHANKAR 


a ae e sections 181 
and 188—Robbery committed outside British India— one of the 
accused a foreign subject and the other a British subject-—accused in 
possession of stolen property—charge under section 41i, Indian 


Penal Code, cognisable by Sessions Gourt in British India. 


Section 181 of the Code of Criminal Procedure (Act V of 1898) 
does not apply to the case of an offence committed by a person 
who is not a British subject, outside British territory. The sec- 
tion is intended to regulate the jurisdictions of Courts in British 
India in respect of offences committed in British Indian and can- 
not vary or abrogate the ordinary rule that no foreign subject can 
be tried in British India for an offence committed outside British 
India. 


Tivo porsons were committed to a Sessions Court on a charge of 
robbery committed outside British torritory. One of the accused 
was nota British subject, but the other was. No certificate un- 
dor section 188 of the Code of Criminal Procedure had been obtain- 
ed in regard to the accused who was a British subject. Both were 
found to be possessed of the stolen property within the limits of 
the jurisdiction of the Sessions Court. Held, that the Sessions 
Court should frame a charge against them under section 411. 
Indian Ponal Code, and try them for that offence, Qucen-Empress 
v. Abdul Latif, L L. R, 10 Bom. 186, followed. King-Emperor v, 
Johri, L L. R., 28 AIL, 2066, distinguished. 


. KING-EMPRROR v, BALDEVA A ee or ane 
sections 190 
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See Cantoument Code ate vee 
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See section 485 ne 
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29 


13 


and 403—previous conviction for offence under section 305 of ithe. 


Indian Penal Code—subsequent trial for abduction not barred. 
Where under a charge under section 365 of tho Indian Ponal 
Code a conviction is had, a subsequent trial for abduction is not 
barred by section 408 of the Code of Criminal Procedure, the case 
being one which falls under section 285, sub-section (1). 
BALDEO PRASAD v. JONG EMPEROR ‘ag ce 
wae ection 250— 


ee ee 











eee e 








compensition—order by appellate Oourt—illegal. 


The legislature intended that only the Magistrate, by whom p 
case is in the first instance heard, can pass an order under section 
250 of the Code of Criminal Procedure. It would be inconvenient 
if, when the tribunal before whom the ease fa heard finds a charge 
to be proved, an appellate tribunal when reversing that finding 
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. Code of Criminal Procedure (Act V of 1898),—(conid). 


could pass an order for compensation on the ground that the 
accusation which was ostablished in the Court below was either 
frivolous or vexatious. 


KING-TMPEROR v. CHIPTAN iis sit bg s. 382 

= -——section 288— 

evidence in Magistrate's Court—abmissibility of in Sessions Court. 
Deposition of witnesses taken before the committing Magistrate 

may in the direction of the Judge be admitted in videne at the 

trial of the accused in the Sessions Court. 


Queen-Empress v. Dhan Sahai, L L. Ra, 7 All, 862, ee ee CRS 
v. Jeochi, I. L. Rọ 21 All, 111, Empress y. Niwahir, A.W. N.; 1888 p, 
£56, Empress v. Jurmat Das, ion R. 22 AIL, 445, Umar v, Empr esa, 
P. R., No. 51 Cx, Jis., referred to, 


DWARKA KURMI v. EMPEROR a ' 
TRENE OOE E O 837, 
. 3839—vrevoking tender of par don—daecused refusing to make a state- 
ment—conuntiment—legality of. 


An accused who had an opportunity of cross-examining the 
prosecution witnesses was tendered a pardon on condition of his 
making n true disclosure. After accepting that pardon he refused 
to make any statement saying that he knew nothing. The Magis- 
trate revoked the pardon and committed him to the Court of 
Sessions. Held that the commitment was perfectly legal. 


KING-H3IPEROR v. BUDHAN ua aor ve pa 615 


a ne ee SECON 341— 
* Power of the Court to commit accused to Court of Sessions ina sim- 
mons ease. 


Where a person was committed for trial to the Court of Session 
on charges under sections 852 and 447. of the Indian Penal Code 
by the Magistrate, held, that the commitment should be quashed, 
first, because there is no warrant for such commitment, it being 
a summons case, and, secondly, the maximum punishment under 
each offence is one what the Ma gistrate can inflict. 


King EMPRROR v, DIARAM SINGH ibi si sit 14 
~—section 345— 
Componndable offence—conviction set aside on appeal— Liberty to 
compound when retrial ordered~-No sanction of court necessary. 


Where the accused is charged with an offence which is com- 
poundable, and is convicted by the Magistrate, but on appeal the 
conviction is set aside and a retrial ordered. Held, that itis open to 
the complainant and the accused to compound the ease, in the same 
manner in which a case may be componnded before conviction by 
the Magistrate, 


Held further, that it was not necessary in this case to apply to 
the court for permission to compound. 


Uamal v. MAKBULAN ... ma me os re 523 
section 408 
Magistrate—Jurisdiction of—First complaint dismissed— second 
complaint bya different person-~same acts, 


A complaint was filed by a woman charging the accused with 
certain offences. One of these offences was that her daughter 
had been wrongfully taken away by the acensed. This complaint 
was dismissed. A scecond complaint was fled by the husband of 
the daughter. The acts complained of by the husband were the 
same as the acts that the girl’s mother had complained of, although 
the offences suggested by the complaint were different. Held 
that the Magistrate had jurisdiction and was bound to entertain 
the second complaint and deal with it according to law. Queen- 
Empress v. Umedan, 1005, A. W. N., 86; Dwarka Nath v. Beni Madhab, 
I. L. R., 28 Cal., 652; Mir ‘Ahmad Husain vy. Mahomed Asken, I. L. R., 
29 Cal., 726, referred to. Queen-Enipress v. Adam Khan, 1. L. R. 29° 
All. 106, distinguished. 


KING EMPEROR v, MEHARBAN HUSAIN ies re i 562 
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Code of Criminal Procedure (Act V of 1898), seciion 403, 

See scelion 285 eA aes Ja 
m e m PO E EE 421— 
Practice—A ppeal—aummary dismissal of— reasons net recorded 
—pleader not heard. 


A convict filed an appeal from Jail to tho Court of Sessions 
and niso presented a petition of appeal through a Icgal practi- 
tioner, held that the Sessions Judge was not competent to dismiss 
the appeal from Jail summarily but should have heard the convict’s 
pleader. Q.-K. v, Nanuhi, I. L. R., 17 Al, 241, followed. 


BHAWANI DEHAL v. KIKNG-EMPEROR 


etna el 











—-— sections 423 
(d), 517—restilution of property—appellate Court, power of. 
An appellate Court is entitled in an appeal from a conviction, 


and in other cases, to make any amendment or any consequential 
or incidental order that may be just or proper. 


The order directing restoration of property which was found to 
have belonged to the complainant, but the restoration of which 
was not ordered by the Court of first instance, is a consequential 
or incident order within the meaning of section 428 (d) of the 
Criminal Procedure Code, 


GOPINATH v. EMPEROR 


memea nes e aeee BECKI ONS ABH 
and 195—sanetion to prosecute—vrevision—jurisdiction—Code of 
Civil Procedure (Act No. XIV of 1882). 

Where a Civil Court has given sanction to prosecute under 
section 195 of the Code of Criminal Procedure, the HightCourt has 
no jurisdiction under section 489 of that Code to revise that order, 
but it has power to call for the. proceedings under section 622 of 
the Code of Givil Procedure, and pass such orders on them as may 
he expediont. Nazir Hasan vw. Dost Muhammad, L L. R., 26 AI., 1 
ovorrided, In the matter of the petition of Bhup Kunwar, L L. Re 
26 All, 249, following. 

SALIG RAM v., RAMIT LAL oa ve Y oes 

fn et em te ence nm BOCHON §28, 
clause (c)— omission to state reasons of transfer, mere irregularity 

~Notice of lransfer—iot necessary—Magistrate’s acting upon a 
private report nat illegal. 


A complaint originally filled ‘in the. Court of a Deputy Magis- 
trate was trausferred to tho Court of the District Magistrate. 











en eee 


nent m 


Pace. 


608 


$04 


No notice was served on the complainant of the transfer, and no - 


reasons stated for such transfer. The District Magistrate called 
for a private report from the accused who was a Sub-Inspector of 
Police. Held (1) that by virtue of a Government order the District 
Magistrates having been directed to withdraw all cases in which 
complaints had been made against a police oficer, the omission to 
record reasons therefor was a mere irregularity and did not 
vitiate the subsequent procecdings; (2) that no notice to the 
complainant was necessary ; (8) that the Magistrate having placed 
the private report upon the record and acted thereupon, his action 
was not illegal. 


@ 

Deku KHEWAT v. .KING-EMPEROR 224 
Condition against alienation. 

See Mahomedan Law—Will _ ... a ae ..» 181, 887 
Conjugal Rights—Restitution of. 

See Alahomedan Law... j she ja 482 
Contract—Lunatic Estates Act, 1858—section 14—Pawers of a guar- 

dian to sell, 
See Lunatje Estates Act, 1858, section 14 ... ax en C88 
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Page. 
Contract Act (No. IX of 1872), section 16--Interest. 


Where a creditor knew the debtor for 50 years and knéw that 
his property was under the management of the Court of Wards 
and he was in a helpless condition, and yet he (the creditor) lent 
him money on a high rate of interest, held that the position of the 
parties must be deemed to be such that the creditor was in a posi- 
tion to dominate the will of the debtor within the moaning of the 
amended section 16 of tho Indian Coutract Act. 


AUSERI LAL v. RAJA MONESHAR BAKksH SINGH, P. CG... ies 495 





section 16—Undue influence., 


The mere fact that a daughter, in whose favour the mother 
oxecuted a deed of trausfer, resided with the mother and looked 
after the management of hor household, suggogts nothing in the 
way of special influence or control, especially where the mother, 
although called pardanasin, could on matters of business communi- 
cate with men other than members of her own family and could 
aa to Court to givo evidence, and could attend the Registrar's 

ce. 


ISMAIL MUSSAGEE MOKERDUM v. Hariz Boo, P. C. yi 


i 553 
section 69—inustalment decree 











— 


appropriation of payment. 








Section 51 of the Indian Contract Act has no application to a 
case of a single debt payable by instalments. Henco where an 
instalment decree was passed in 1900 for payment of a certain 
sum yearly in 1900 and subsequent years and it was provided in 
the decroo that in default of payment of two consecutive instal- 

: ments the whole decree could be exceuted ; and the judgment- 
debtor failed to pay in 1900 and 1004, but paid in 1901, 1902, 1908, 
held that the decece-holder was entitled to appropriate the amount 
to the earlier instalments, notwithstanding any direction to the 
contrary by the judgmwent-doebtor, and there being default in pay- 
mont of iwo consecutive instalments, the decroe-holder could, 
under the compromise, take out execution of the decree. 


FAZAL DUBAIN V. JIWAN ALI ash ae ae ae 450 





nt pt 














section O9—interest in pay- 
ment—Government revenue, payment of. 


Litigation was pending between the partios as to ownership of 
cortain property. Plaintiffs had lost in the Court below and had 
preferred an appeal. During the pendency of the appeal tho 
plaintiffs had to pay the Government revenue of that property 
under compulsion. Kventually they lost the suit. Held, that the 
plaintiffs were interested in the payment of the money which the 
defondant was bound to pay and were therefore entitled to 
recover it from the defondant, Tulsa Kuur v. Jageshar Prasad, B 
A. L. J. R., 872, followed. 


KHUSHAL SINGH v. KUAWANT LAL ao oe sie we O65 


eee BECLLONS GO and = 7O0—Third 
party's property attached for arrears of Government revenue due 
by a co-shurer-—payment by him—suit to recover it. 


The property of the plaintiff was attached for Government 
reyenuc duo from the defendants. She paid the money under 
protest and brought this suit against the defendants for recovery 
of the money so paid. Held that she was entitled to recover the 
amount under the provisions of scetion 69 of the Indian Contract 
Act. Inasmuch as the property of the plaintiff would have been 
brought to sale, had she not paid the amount of revenue duo by 
the defendants, she was interested within tho meaning of section 
69 of the Indian Contract Act in the payment of money which the 
dofendants were hound to pay. Smith v. Dina Nath, L L, R., 12 
Cal., 218, and Bama Sunder! Dasi v. Adlua Chandar, LL. Rọ 22 Cal., 

- 28, applied, 


a 
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l i Pauk, 

Contract Act (No. IK of 172)—(coneiuded.) 

Per BANEJI, J.-As the defendants had enjoyed the benefit of the 
payment and sach payment was not mado voluntarily or gratui- + * 
tously, the case may come within the purview of section 70 of the 
indian Contract Act also, 


Touts. KUAR V. JAGESHAR PRASAD Kis si a 872 


Contribution—Suit for—Joint-decree satisfled by one judgment- 
debtor—Jurisdiclioun—Act No. IX of 1887—Shed. II, Art. 41 


Sec jurisdiction en Bae As i s 171 


lai TLS, 


See Transfer of Property Act, 1882, section §2 ea we 430, 441 


Costs—Election petition—NMagistrate’s power to award—al tachment of 
property—Suit to declare altachment void. 


A Magistrate has no power to award costs to be paid by a dc- 
foated petitioner to sot aside a municipal clection. 5 


Quere.—Is it even necessary to set aside such an order? 
CHANDRABHAN V. GIRWARLAL... bi ii sis 420 


Court Fees Act (No. VII of 1870), section 7, sub-section V, 
clause (b)—-Defluite share in a Bhaiyachara village—Courl-fee— 
Plaint filled intentionally in wrong Court—Relurn of plaint. 


In a bhaiyachara villago cortain plots of land amonnting to half 
of a khata paying revenue to Government were sold. The plaintiff 
sued to pre-cmpt. 


Held that the property sold was a definite share in the estate 
paying revenue to Government and the Conrt-fee was payable un- 
der clauso (b) of sub-section V of section 7 of the Court Kecs Act. 


Held further that if a plaint is filed intentionally in a wrong 
court to give it jurisdiction, the court shonld return it to be pro- 
sented to the proper court and should not dismiss the suit. Madho 
Das v. Ramji Palak, 1. L. R., 16 All., 286 followed. 


ZAUARIS v. GOPAL a vii seit re 5l 
nt ne ee SECH 7, (cl, F and 12—Year 
next before presenting the plaint—decision of first Court—finality 
of—Appeal. 


” A decision of a Court regarding the valaation is final undor sec- 
tion 12 of the Court. Feces Act and cannot be questioned in appeal. 
But where the valuation is made in respect of a year other than 
the year montionod in cl, V. (c) of section 7, that valuation is quite 
Immaterial and can be questioned in appeal. 


Tho year next before the date of presenting the plaint referred 
to in cl. V (c) of the Court Fees Act should be reckoned according 
to British calendar, next 865 days before tho dato of presenting - 
the plaint. ` 


GUASI RAM v, HARGOBIND ie aus age ay 244 


ce bicle 17, clause VI—-Suit for 
partition and possession—ad valorem fee. 


In determining what the Court-fec should be, regard must bo had e 
to the allegations of the plaintif in his plaint and to the relict 
sought, apart altogether from evidence, 


Where the plaintiff sued to establish his title to a sharo in tho 
-property and to recover possession of that share and addol a claim 
-for partition ; held that the Coart-fee payable was not the feo pay- 

able under article 17, clause VI of the Court Fees Act, but an 
advalorem fee on the valuo of-the share, Kirty Churn v. Annarth 
Nath, 1. L. R, 8 Cal, 787, and Balwant Ganesh v, Nana Ohiutanwn, 
I. L. R., 18 Bom., 209; followed. 


WALIULLAH Y, DURGA PRASAD K iti we 181 
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Court Fees Act (No. VII of 1870), scetion 28-—deficiency in 
Court fee discovered tn appellate Court—effect, . 


In a suit for pre-emption a plaint was presented on an insuff- 
ciently stamped paper but the deficiency was not discovered in 
the Court of first instance. In appeal the plaintiff was required 
to make good the deficiency which he did. Held that there was 
no valid plaint upon the file within the time prescribed by limi- 
tation. Held.further that section 28 of the Court Fees Act did not 
apply as there was no mistake or inadvertence on the part of the 

ourt or its officers. 

RAM TAHAU SINGH v. DUBRI RAI... 838 


Crown Grants Act (No. XV of {895)—object a the ieee 
objection to sale in execution— not maintainable. 


Where a decree was passed for sale of property forming part of 
property granted by the Crown, and became final, the judgment- 
ee debtor cannot object to the sale of such property in execution on 
the ground that the property was not saleable in view of section 2 

of the Crown Grants Act. 


By enacting tho Crown Granta Act, the Legislature did not in- 
tend that unconditional grants, made by the Crown free from 
restrictions as to allenations, should not be the aubject of a sale 
at the suit of a mortgagee. 


DosT MOHAMMAD KHAN v, THE UPPER INDIA BANK LD. 028 
a a es i a a a aa O a A A 3—Trans- 
Jer of Property Act (No. IV of 1888) section 10. 


Section 2 of the Crown Grants Act of 1895 does not render all 
the provisions of the Transfer of Property Act inapplicable to 
lands held under grant from the Crown, but the meaning of the 
section is that when tho Court is called upon to construe an in- 
strument granting land, by the Crown, it shall construe such grant 
irrespective of the provisions of the Transfer of Property Act. 


‘A provision in the instrument restraining alienation by the 
grantee or his representatives would be valid under section $ of 
the Act notwithstanding the provisions of the Transfer of Property 
Act or any other Act or law, 


- Dost MOHAMMAD KHAN v., THE BANK OF UPPER INDIA ves 129 


Custom—ZSiter-marriages outside British India—application to per- 
sons in British India and not domiciled there, 


A territorial custom which permits inter-marrieges unlawful 
under the ordinary Hindu Law and which makes legitimate the 
issue of such marriages is not applicable to a person who had 
never any domicile in and but seldom visited the country where it 








prevails. 
BADAM KUMARI v. SURAJ KUMARI ia aie a 209 
—— a I nheritunce-— Goshains, 
Sec Hiudu Law—inheritance ... sie ae asi 717 
—-Inheritance—-Wajib-ul-arzg, : 
See Mahomedan Law--Inheritance is ve ‘es 713 
——— -Inheritance—Wajib-ul-arz, admissability of, 
e Seo Evidence Act, 1872, section 85 se ae we 415 
——--——---$ee Burden of Proof ve i wei a 209 
~..- ee Pre-emption. $ 


Deed—OConstruction—another deed nent the same words construed 
pr evlously—effect of. 


A: document, in which certain vordi were used which had been 
construed by the Privy Council in another document, had to be 
construed. Held that the document in question not embodying 
or referring to the earlier document, and the two documents not 
being parts of the same transaction, the construction placed upon 
the document formerly construed should not be used for the pur- 
pose of ascertaining the meaning of the later document, 


4 


886 INDEX. 
Pace. 
Deed—(conclided). AGI 


The ambiguity of tho language used on one subjeel cannot 
control the clear and unambigaous words with regard to the other 
if the two subjects are distinct. 


NURJAHAN BEGUN v, FAGHFUR MIRZA, P. O. — we 64 
Decree—Order of the District Judge remanding a renl suit. 

Sce N.-W. P. Tenancy Act dis re ie yag 20 
mr mn SOULE decree—pi yment to one of the decree-holders—Dis- 


charge of decree, 


See Civil Procedure Code, section 231 yaa di 49 
Decree.for Money—ca decree for sale of mortgaged property, not «a 
decree for money, 
585 


See Codo of Civil Procedure, 1882, section 278 TA vhs 
Easements Act (No. V of 1882), section d4—Right of privacy, 
interference of—suit by occupier. 
A lesseo or a person in lawful possession of a house may main- 
inin an action if the right of privacy of the house, of which he is, 
in possession, is interfered with. 


KUNDAN v. BIDHI CHAND <n ss ji we 070 
obstruction of view to a shop— 











oa 


Removal of constructions. 

The defendants built a shed and put sirki serecens on their 
own land in front of the plaintiffs shop, the view to which was 
obstructed on account of these constructions. 

Held that the plaintiff was not eutitled to have the constructions 
yemoyed on the ground that the view to the shop was interrupted 
from the neighbouring road. 

Smith v. Owen, 85 L. J. Ch. 817, and Butt v. Imperial Gas Co., Is. 
R., 2 Ch. 158, referred to. 

GOPINATH v. MUBAMMAT MUNNO... sie ve sive 087 
: —~- section 00, clause (b)— License, re- 
vocation of—worle of permanent character. 

A license cannot be revoked when the licensee, acting upon 
the license, executes a work of a permanont charactor, A kutchu 
thatehed house may be a work ofa permanent character, aud the 
face that the thateh is ronewed from time to time does not mako 
it a work of temporary character. Winter v, Brockwell, 8 East, 






































308, referred to. 

NASIR-UL-ZAMAN KHAN v., AZIM-UL-LAH ia gii oe 765 
PERENE es section 60. 

See Landlord and Tenant bie iva sta ea 760 
Endowment. 

See Hindu Law— Endowment D as ah 707 
Estoppel—Relinguishment by a Hindu Widow in favour of a Rever- 

sioner-~—Right of a son of the reversioner to maintain the suit. 
See Hindu Law—Reversioner ... a ia R 755 
Seo Evidence Act, 1872, section 115 a ie 456, 534 


Evidence—Sarkhat—not stamped—suit for money— admissible in eyl- 
dence. ; 

Where a plaintiff brought a suit for recovery of money on the 

round that the defendants had borrowed the amount through one 
i, who cxecuted two sarkhats, which were not properly stamped, 
bat which did neither purport to acknowledge any debt nor 
contained a promise to repay any debt or any stipulation to pay 
interest, held that they were only memoranda of transactions and 
not the basis of the plaintiff's suit and wero admissible in evidence. 
Udit Upadhtya v. Bhawani Din, T. L. R., 27 Al, 84, referred to. 


DULMA KUYAR v, MAMADEQ PRASAD be es a 242 


INDEX. 857 


Pade. 
Evidence Act, 1872, sections 35 and {8—Wajib-ul-arz—Family 
custom, 


Nntries made in tho wajib-ul-arz are admissible in evidence under 
soction 36, Evidence Act, in order to prove a family custom of 
inheritance or under section 48 as the record of opinious as to the 
existence of such custom by persons likely to know of it. 


MUSAMAIAT LALI v. MURLI DHAR... A ot we” «ALG 








seclton 91--Promissory Nolte—inadniissible 
in evidence for want of stamp—adniission of money dealings in 
written stabenvent—Proof of original consideration. 


A suit was brought on a pronussory note which was not can- 
colled as required by Stamp Act, section 12. In the plaint the 
plaintiff alleged that the defendant borrowed money from him and 
executed the note in dispute. The defendant denied having 
received the money and exceuted the promissory note. The note 
not being cancelled, the sait was dismissed by the Courts below. 
Held that it was open to the plaintiff to give evidence aliunde to 
prove the consideration, even though the note was pot admissible 
ee Shaikh Akbar v. Shaikh Khan, I. L. R., 7 Cal, 256, 

ollowed. 


APO AP mpoo 





BANARSI PARSHAD v. FAZL AHMAD eee f “ae er 25 
= section 02-—-Registration Act No. IIT of 


Rr mgao 


1877— section 48. 


A registered instrument of mortgage takes effect against any 
oral agreement relating to tho hypotheeated property, and no 
parol agreemout which purports to modify the terms of the con- 
tract of mortgage by ‘reducing the amount recoverable there- 
under, by taking away the right of sale, and by providing for the 
payment of the reduced debt by a sale of other property, can ho 
proved, in view of the provisions of seetion 92, Indian Evidenco 

C 


MAHARAJ SINGH v. RAJA BALWANT SIXGH a we 4 











arema mimre bo mera shes 


sections 92 and 99—Morigage decd—proof 
lhat it was really a deed of sale by third parties—admissible. 





Section 92 of the Indian Evidence Act only precludes partics to 
an ‘instrument or their representatives in interest from giving 
oral cvidence forthe purpose of contradicting or varying the 
terms of a written document. The ride of the exclusion laid down 
in the section does not apply to the case ofa third party who is 
nota party tothe document. On the contrary, section 99 dis- 
tinctly provides that persons who are not parties toa document 
may give evidence tending to show a contemporancons agreement 
varying the terms of the document. Rahiman v. Elahi Bakhsh, 
I. L. R., 28 Cal., 70, dissented from; Jagat Mohini Dasi v. Rakhal 
Das Bisazi, 2 0. L. J., 338, aud Patluonmal v. Sayed Kalai Ravathar, 
L L. R., 27 Mad., 329, referred to. 


BAGESHRI DAYAL v. PANGHO... ve vas we Bh 














section 114—illuslration (a)—presunption 
of stolen ornaments—six months after dacoity—no ‘explanation— 
effect of. ; 


Whero more than six months after the dacoity some ornaments 
Sa ie ofa pairof bangles, a frontlet and earrings) were 
ound in the possession of the accused, held that having regard to 
the nature of the ornaments, which were of common doscription 
aud were likely to pass from hand to hand, the case was not 
covered by section 114, illustration (a) of the Evidonce Act, and 
the accused should not have been called upon to explain their 
possession. Q.-H. v; Burke, 1. L. R., 6 AH., 224, Ina Sheikh v, Q-E., 
I, L. R 11 Cal, 160, followed. i 


DE SUGHAR SINGH V, KING-ENMPEROR set iis “us 808 


888 INDEX. 


Evidence Act 1872—scction 115-— Question of Law. 


An admission on a point of law is not an admission of a thing 
within the meaning of section 115 of the Evidence Act. Jagwant 
Singh v: Silan Singh, [1899] I. L. R., 21 All, 285, referred to. 

DUNGARIA v. NAND LAL ji “a4 
section 115. 


Per AIKMAN, J., that where the appellant had successfully 
resisted a suit to set aside a sale on the ground that tho suit was 
not the proper remedy but that the matter should bo tried in 
execution, he should not be allowed to go behind that and object 
inthe oxecution dopartwent that an application wider section 
244, Civil Procedure Code, did not lio, but that a suit should be 
brought. Gandy v. Gundy, 30 Ch, D., 57, referred to. 


GAYA PRASAD MISIR v. RANDHIR BINGU 
Evidence—Proccedings under section 123 of the Code of Cr iminal 
Procedure, 1898—admissibility of evidence of conduet, prior to the 
expiry of the term of a previous bond. 
See Code of Criminal Procedure, 1898—section 123 
Admissibility of—to show that a deed of simple morlgage 
and lease together represented a usufructuary mortgage. 
See Pre-emption 
Excise Act No. XII of 1896—section 28. 
Seo Agra Tenancy Act, section 177 
Execution of Decree—Res Judicata—Ad jiuilealton:x ex pant that 


the properly was non-ancestral—application lo sel aside sale alleging 
property to ancestral—Clvil Procedure Code—sections 244, 311 and 
320 

















After a decision by the Court execnting a decrec, with duo 
notice to the judgment-debtor, that certain immovable property 
was non-ancestral, the latter is not competent to re-open the 
question and ask to have tho sale sel aside on the ground that the 
property was ancestral and the sale onght to have been held by 
the Collector. 


BEHARI SINGH v. AluKoT SINGH ... A 


Ancestraland non-ancestral pr e ty—Civil 
Procedure Qode—section 820—Transefer of execution of decree to the 
Collector. 


See Code of:Civil Procedure, 1882 ~sectiou 320 


na ee  Altachmentt of mortgaged. deer ec—Code oj 
Civil Procedure, 1882, section 273. 

Sce Code of Civii Procedure, 1882—acetion 273 iy 
ee Ol Court decree for partition of revenue 
paying property—ivhen to be executed. 

See Code of Civil Procedure, 1882—section 265 
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a ee ee Decree Ordering sale of properly—Crown 
Grants Act (XV of 1905). 
Section 2 7 ide gah 
idee oR ee Instalment decree—appr opriation of pay- 
ments. 


See Genteact Act, 1872, sadio 59 
Simple money decree against father-—Death 
of futher before atlachment—Right to proceed against joint family 
property. 

See Hindu Law—cebts 
Limitation. i 
See Limitation Act, 1877, Schedule IJ, Art. 179. 
See Code of Civil Procedure. . 
Objection to, decided ex parte—Res Judicata. 
See Resjudicata oe ae ee ee N 
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Pagg. 


‘False imprisonment—Information given to the Police—Prosecu- 
- tion after investigation—acquittal of aceused—Suit for false impri- 
sonment against informant, maintainability of. : 


A informed the Police that certain persons had attempted to 
murder him and named the plaintiff and others as being those who 
had done the act. The Police, after holding an investigation, sent 
them to a Magistrate. After holding’ a preliminary inquiry the 
Magistrate committed them for trial to the Court of Session. The 
trial resulted in the acquittal of the accused. A was now sued for 
damages for false imprisonment. Held, that the suit was not main- 
tainable. Narasinga Row v. Muthaya Pillai, 1. L. R., 26 Mad., 362, 
applied. 


- BALBHADDAR PANDE v. BASDRO PANDE she ai .. 650 
. General Clauses Act (No. I of 1887 )--section 3(13) she 267 


CHft—Oonstruction—Document purporting to be a sale-deed— intention. 


Where a conveyance, which purported to be a deed ofsalo 
executed by a mother in favour of her daughter and Rs, 10,000 
were mentioned as having been paid, whereas nothing was paid at 
all, and the sum mentioned was far below the value of the property, 
and where it appears that the mother intended to deprive her son 
of all property and confer benefit upon the danghter, held that the 
transaction was not a sale but a gift. 


ISMAIL MUSSAJEE MoKERDUM v. HAFIZ Rao, P, C. ae n 3038 


—-—-—~—Gift to an adopted son—adoption fails—effect of wajib-ul-arz— 
„Construction. i 

A clause in a wajib-ularz verified by one Dhanraj, a Marwari 

Brahman, the sole owner of the village ran as follows :—“ Seven 

years ago I adopted my sister's son, Murli. He is my heir and will 

bo the owner. If, after this agreement, a son is born to me, half 

the property will be received by him and half by the adopted son. 

* * * A gsharer shall be at liberty to adopt his sister's son or 

daughters son, whomsoever he may like, aud after his death his 
adopted son will inherit his property.” 


Held that it was the intention of Dhanraj to give his property to 
Murli Dhar as his adopted son capable of inheriting by virtue of 
adoption, and that the adoption being invalid according to Hindu 
Law, and no family custom having been proved, it gave Murli 
Dhar no right to inherit and the gift had no effect upon the pro- 
porty. Bhagwan Singh v. Bhagwan Singh, L. R, 26 I. A, 158, and 
Mathura Dus v. Bhħikhum Mal, I. L. R., 19 AI., 16 referred to. 
Biresware Mukerji v. Ardha Chundar Roy, L. R, 10 T. A, 101, and 
Nidhoomoni Debya v. Baroda Pershad, L. R. 81. A., 258, distin- 
guished. 

MusaMMat LALI v. MURLI DHAR Jes TA iis Als 

Guardian and Wards Act (No. VIII of 1890)—Procedure . 
to be adopted when application for appointment as a guardian is 
opposed— Code of Oivil Procedure, 1882, section O17. . 


When an application for appointment of guardian is opposed, the 
procedure to be adopted is fhe procedure prescribed with respect 
to suits by section 647, Code of Civil Procedure. 


GHAFURAN v. CHANGA Sit 
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section 7—of mis- 
ccllancous applications—Mahomedan Law—Mother married again, - 

The mere circumstances of a Mahomedan mother having married 
again does not disqualify her from being appointed guardian of the 
person of her minor daughter, if otherwise she is a flt person to be 
so appointed. > 


GHAFURAN V, CHANGA as why sug 841 
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a re ee eee GOCEN 3D ~Per~ 
mission fo guardian to sell certain property subject to certain 
condition—Vendee with notice of the condititons—Conditions not 
strictly complied with—Voidability of the sale, 


890 INDEX, 


Paue. 
Guardian and Wards Act (No. VIII of 1890}—(concld.}) 


Whore a District Judge granted pormission to the certificated 
guardian of a minor to sell the latter’s property, which was sub- 
ject to a mortgage, provided the guardian filled a receipt for the 
amount paid over to the mortgagee in the District Court and 
invested the balance in the minor’s name in an approved socicty 
within six weeks, and the guardian sold the property but left the 
bulk of the consideration with tho vendco for payment to the 
mortgages, and though the vendeo had votice of the order, he 
noither filed any receipt nor made tho Invostment, held (per 
BAXERJT, J.) that the sale was not in accordance with the permis- 
sion granted by the Court and was voidablo at the Instance of the 
minor; (per RIOHARDS, J., dissenting) that words should not be 
imported into section 80, Guardians and Wards Act, which world 
imply that not only must there be consent to the sale bul every 
term of the consent must be strictly complied with. ` 


KuxgA MAL v. GOURI SHANKAR .,. ni ii he 30 


High Court, Bombay—Power to make rules—Aden. 
See Aden ... 53 


—, N.-W. P.— Constitution of the Benches—Itules of the 
Court, dated 18th January, 1808—Rules 3 and 107. 


Under Rule 2 of the Rules of the Court, n Bench of three Judges 
is ompowerod to hear and decide all chargos against Advocates in 
respect. of professional or other misconduct for which an Advro- 
cate may be removed or suspended from practice. Rule t97 ` 
provides for cases in which.the Chief Justico and Judges may for 
good cause and without charge or trial suspend or remove from 
tho roll of Court any Advocate of the Court. 


Tu the matter of MR. SARBADHICARY 


Hindu Law-—<Adoption—Direction to adopt from a family—Afler-born 
sons— Validity of. 

According to all schools of Hindu Law a widow may adopt with 
the assent of hor husband, This assent may be given either orally 
or in writing. When itis given it must be strictly pursued, She 
cannot be compelled to act upon it until she chooses to do so, and 
in the absence of any direction to the contrary thore is no limit 
to the time within which she may exerciso the power conferred 
upon her, 


One B directed his widow to adopt a boy from a certain family. 
Thero were four boys in the family at the time when the authority 
was givon but the widow adopted a boy born in that family some 
time after the death of her husband. Held that the direction was 
sufficiontly complied with by the adoption of tho boy who was of 
more suitable age for affiliation than his brothers. 


MLUTSADDL LAL v. KUNDAN LAL, P. C, pas ne soa 246 


on ee Adoption—by widow under husband's autherity—Second 
adoption~—Valtdity of—Spiritual benefit—intention of husband— 
Law in Madras. 


A Madvrassi Brahman before his death authorised his wife in 
general terms “ to adopt a boy to him sons to eontinuc his line, 
aud to provido for his spiritual benefit.” The widow adopted a 
hoy who died after the adoption. She then adopted a second boy ° 
avith the consent of some of the sapindas. Helda that the main 
factor to be considered was tho Intention of the husband. . Held 
farther that as the-insbaud expressed his intention to be repre- 
sented by a son and placed no limitations on the power to adopt, 
the widow could validly adopt a second boy. 

Gour Nath v. Arnopoorna, 8. D. A., 1852, p. 333, not followed and 
criticised Surendranandan Satlaja Kant, 1. L. R., 18 Cal., 885, and 
Ran Soondur v. Surhanee Dassee, 12 M. I. A, 897 approved, The 
Ramuad case, 22 W. R., 121, referred to. 


KANNEPPALLI SURYANARAYANA v. PUOHA VENKATA RAMANA, P.O... 702 
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Pace. 
Hindu Law—dAlienation— 


See HINDU Law-—Joint property E cas fai 88, B1 


—Debts-—liability to pay debls due by father—natiure of 
evidence required to prove immorality, 


Hindu sons are not compellable to pay moneys due by thelr 
father for spirituous liquor for losses at play, for promises made 
without any consideration, or under the influence of lust, nor 
generally any debt for a cause repugnant to good morals. Semble— 
Where specific proof of the expenditure in immoral pursuits of all 
the moneys borrowed by the father is not given, but specifo 
instances are shown of the application of large sums of money in 
payments made to prostitutes and in the purchase of liquor and 
general evidence of the father’s immoral habits is tendered, it may 
reasonably be inferred that the debts were tainted with immo- 
rality. 


“MAHARAJ SINGH v. RATA BALWANT SINGH ... a wink 274 


debts—Idabillty of sons—ptous dity—decree against 
falher—exemption of sons—effect of, 

In a snit by a mortgagee for possession of the property 
usufructuarily mortgaged and in the alternative for recovery of 
mortgage money against a Hindu father and sons a decree was 

. passed against the father exempting the sons from liability. In 
execution of his decree the decree-holder attached the sons’ rights 
and interests in the family property whereupon the son brought a 
suit for a declaration that the family property was not so liable to 
sale in execution, and that in any event their interests in the 
property were not saleable inasmuch as they had been exempted 
from liability in the suit brought by the mortgagee. 


Held that the exemption of sons did not relicvo them from their 
liability as Hindu sons to pay their father’s debts not tainted with 
: immorality. Shiam Lal v. Ganesht Lal, 8 A. L. J. R., 10 followed. 


CHANNU TIWARI v. DWARKA ae T at EN, 433 


Debts—Liubility of son—8uit on a pro-tote against 
father and son exempted from Uabillly—decree against father— 
subsequent sult by son to recover property sold in execution of that 
decree against father, 


Where in a snit brought againsta father and son upon a 
promissory note the son wag exempted from liability on the 
ground that he was not a party to the pro-note and the decree was 
passed against the father alone, the cecrce-holder attached and 
sold property in which the son had an interest. Held, upon a suit 
brought by the son to recover his share in the proporty, there 
being no suggestion that the pro-note had beon executed for 
immoral pnrposes, that his exemption had the effect of placing him 
in the same situation as if he had not been impleaded at all in the 

” former suit, ‘that is, it left him liable as a Hindn son to pay any 
debts of his father not shown to be tainted with immorality. 


SHAM DAL v. GANESIO LAL ae ‘as si sa 
—Debts—Liability of a son to pay his father’s debts—nature 
of the dcbts—matters to be proved. 

s In investigating the nature of the father’s debts which are 
sought to be enforced against the.sons, not the debt alone, which 
is the subject-matter of the suit, has to be looked to, but also the 
nature of the debts for the payment of which that debt was 
contracted. If the Court is not entitled to investigate the 
indebtedness in ita inception, the rwe of law which protects 
Hindu sons from the payment of immoral debts of their father 
would be readily defeated and be in fact illusory. Saravana Jewan 
vy. Muthayi Ammal,6 Mad. H. O. R., 87, referred to. 


Query.— Whether a disburthening ordinance in favour of Hindu 
song in respect of thefr father’s debts is not desirahle. 


MAHARAJ SINGH v. RAJA BALWANT BINON n.. Te at 274 
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INDEX. 


Hindu Law —Debis— Liability of the son to pay his fauther'a debis— 





nature of the debt—Stifilng of prosecution—Torl— securities obtained 
from a Hindu debtor—Duty of a Hindu son. 


The giving by a Hindu debtor of security to his creditor for the 
payment of a just claim cannot, from any point of view, be regarded 
ns an illegal or immoral debt for which his sons wonld not be 
liable. Jn all offences which involve damages to an injared party 
for which he may maintain an action, it is competent for him, 
notwithstanding they are also of a public nature to compromise 
or scttloe lhis private damage in any way ho may think ilt. A man 
to whom a civil debt is due may take securilics for that debt from 
his debtor, even though the debt arises out of a criminal offence, 
and he threatons to prosecute for that offence provided he does 
not in consideration of such seenrities agree uot to prosecute; 
and such an agreement will not be inferred from the creditor using 
a strong language. Keir v. Leiman, 72 R. R., 29, at p. 811, Flower 
v. Sadler. 10 Q..B. D., 572, and Kesowft Tulsi Das v. Aurjivan Matji, 
L.J. R., 1L Bom., 5668, referred to. 


JAIKUMAR v. GOURI NATH 


—Debi—money decree against father—Allachment of property 
during his lifetime—Right of the decree-holder to proceed againse 
the property after his death—objections by suns. 


A money decree was passed against S, and certain ancestral 
property of the judgment-debtor was attached during his life-time. 
Held that such an attachment conferred on the creditor tho right 
to proceed against the property attached even after the death of 
the father. Suraj Bansi Koer v, Sheo Pershad Singh. I. L. R, 5 
Cal., 148 followed. Lachmi Narain v. Kunji Lal, 1. L. R., 16 AN., 440 
distinguished, j 


BAKETAWAR SINGH v. BRIJMOHAN LAL 


——Debts—Joint family—-Mitakshara—-money decree against 
father—death of father before attachment, effect of. 


Where a Hindu father, against whom a decreo for money has 
been passed, dies before joint family property is attached, the 
decrec-holder is not entitled to realise the amount of his decree 
out of ahe joint family property which had devolved upon the sons 
by right of survivorship. 


SiITEONANDAN KHAN v. MAHARAJA PRABOU NARAIX SINGIL 


—~ ——--——Debts—Itability of the son to pay his father's debts—nature 


of the debts—Burden of Proof. 
Sce BURDEN CF PROOF... 


~ 


— m Endowment—Succession in management—Manuger's office 


hereditary in a family—Arrangement by members to hold office by 
rotation, not bad tn law. 


Paar. 


506 


127 


Where the members of a family, in which the office of the mana- | 


gor of a temple was hereditary, agreed to manage the temple for 


one year each, held that the arrangement was a proper arrange- - 


ment condncing to the due and orderly cxecution of the office 
and which the Court would sanction if its aid were invoked. There 
was no breach of trust in such an arrangement. 


Held further that an unbroken usage for period of 10 years was 
conclusive evidence of a family arrangement to which the Court 
was bound to give effect. It must hold good until altered by the 
Court or superseded by a new schemo effected with the conenr- 
rence of all parties interested. 


RAMANATHAN CHETTI v. MURUGAPPA CARTTI, P. C. 


a et  —  hevitince—Leaw applicable in Bombay, 


Questions on the Hindu Law of inheritance to property in the 
Island of Bombay are to be determined in aceordanco with the 
Mitakshara, nae to the doctrine to be found in the Mayukha 
when the latter differs from it. The dictum of TELANG, dẹ in 
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Paar. 
Hindu Law—(continued.) 


Gajabai v. Shrimant Shahjin ao Malaji Raje Bhosle, L L. R., 17 Bom. 
114, at p. 118, that the ‘general principle should be to construe 
the Mitakshara and the Mayuhha so as to harmonise with ono 
cto whereever aud so far as that is reasonably possible ap- 
provo 


BAI KESAR BAI v. HANSRAJ MORARJE Pees n 484 
-Inheritance —Bandhus—Paternal oralen red fo mater "a 


Father's brother’s daughter’ g son of the prepositus is a preferen- 
tial heir to mother’s brother’s gon under the Mitakshara Law. 


Raat BHAROS m RAM PRASAD aon ni B 401 


Tidistltavice—- BU bakahanacaPested right by birth, 
divestibure of-—Supervening insanity. 


Where a Hindu governed by the Mitakshara had becomo entitled 
by birth-right to a share in ancestral property, the fact that 
insanity supervened would not divest him of the interest so ac- 
quired. 

Deo Kishan v. Budh Prakash, I. L. R., 5 AI, 509, (F. B.) applied. 

TIRBENI-SAHAI v. MAHOMED UMAR : l 4 


Se nheritance—Alitakshara- <6ei ahaii=sseieeeseton all 
sistei’s sons of the deceased—lusband’s sister's son. 


The Stridhan of a Hindu woman, dying without issue, who had 
been married according to one of the approved forms of marriage, 
belongs in the first place to her husband, and in his absence to bis 
nearest supindas. Hence her husband’s sister’ S sons are preferen- 
tial heirs to her own sister's sons , 


GANESHI LAL v. AJUDHTA Pukey: Sea 85 


Inher ‘itance-—-Mitakshara— Baidhis emalis not 
mentioned as heirs—danughters's daughter—maternal wicle’s son. 


The daughter's daughter of a deceased Hindu, not being express- 
ly named as an heir is not entitled to sueceed to her grandfather. 
Jagat Narain v. Sheo Das I. L. R., 5. AML, 811; Gauri Sahai v. 
Rakka, I. L. R, 8 AML, 45; Nanhi v. Gawri Shanker, 2A, beid: Ro 
654, followed. Bansi Dhar v., Ganeshi, I. L. R., 22 "AL, 888, not 
followed. Nallanna v. Ponnal, I. D. Ru 14 Mad., 149, and Ramappa 
v. Arumugath, I. L. Ra, 17 Mad., 182, differed from. 


JAGANNATH v. QHAMPA AND ANOTHER w E a 87 











——_—_——-_——-Iiheritance—Degraded woman-—Dissolution of tle of 
kindred—husband’s rights to property left by her. 


By her degradation a Hindu woman does not cease to be a Hindu 
and the rale of saccession to her property is the ordinary rule of 
Hindu Law. Where a wifo lef her husband and became a prosti- 
tute and died as such, held that her husband would succeed to her 
property. Prostitution does not sever the legal rolation and tho 
degradation of the woman in consequence of her unchastity does 
not ontail the cessation of the tie of kindred between her and her 
husband's family. Subbaraya Pillai v. Rama Sami, I. L. R., 28 Mad., 
171, followed. Taramunee Dassec v. Motee Buveani, 7 Select Reports, 
273, not followed. Bisheshar v. Mata Ghulam, 1870, N.-W. P. H. ©. 

e R, 800. Musammat Gunga v. Ghasita, I. L. R. 1 All, 46, referred to. 


NARAIN DAS v. TIRLOK TIWARI. 587 


—-— Inheritance —S pecial Taita _-Goshain—Girhasht—pos- 
thumous chela—appointment by wife—conumunity consenting—effect of. 


A ehela of a Goshain after he has served the Joti for a year may 
be made a Sat-shishya (virtuous approved pupil), if the Jott thinks 
him worthy of the honor, that thore isa poriod of servitude for 12 
months necessary before the aspirant papil can be made a Sat- 
shisha, or partake ofits privileges, and the pupil who has not 
become a Sat-shishya can nover inherit. Govind Das v. Ram Sahat 
Ful. Rep., Vol I, p. 217, referred to. A person who has had no 
association with his spiritual aude (in this case a Gian Goshain) 
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Hindu Law —(continued.) ; 


cannot be his chela and therefore a posthumons chela is a conbra- 
diction in terms. The sons of a Goshain cannot be excluded from 
inheriting his property by any chela who may bo appointed by his 
widow after his death. . 


Clearest evidence of the antiquity of a custom, whereby the 
sons of the owner of the property are deprived of their right by 
the appointment of a posthumous chela is required before legal 
recognition could bo given to it. Ram Lakshmi v. Sloauatha, 14 
M, I. A. 71, referred to. 


CHAAJJU GIR v. DIWAN Ks aki ao we TN 
—Joint property—acquisition by joint funds or by joint 





labour, 


Where the members of n joint family acquire property by or 
with the assistance of joint funds or by their joint labour, the - 
proporty so acquired is the joint property of the persons who have 
so acquired it, whether it is an accretion to ancestral property or 
has arisen without any nuclens of joint family property. 


Bacnono KUNWAR v. DHARM Das . re e. 
-Joint property-—property originally self-aequired 
thrown into joint stock. 
Property which was originally self-acquired may become joint 
property if it has been thrown by the owner of it into tho joint 
stock with the intention of giving up all separate claims to it, 


Baonwouo KUNWAR, v. DHARM Das aga oe vel 155 
——~——Jaint property—alienation by father of joint ancestral 
property set aside at the instance of sons. ' : 
A sale by a Hindu father of joint ancestral property will be set 


aside at the instance of sons who were not parties to the transac- 
tion, although it may not be tainted with Immorality. 


Manbahal Singh v. Gopal Misra [1901] A. W. N, 57, followed. 
BHOLAI RAM v. AJUDITA PRASAD oe 


nn J int property—alicnation by father—sons not borr or 
begotten al date thereof—sons not parties to suit for sale—-salein 
execution of a decrre— Right to question sale or recover possession. 


A Hindn governed by the Mitakshara, at a time when ho had no 
sons in existence, made simple mortgage of ancestral property, 
whereupon a suit was brought and decree for sale obtained by the 
mortgagee. Sons of the mortgagor, who had in the meantime 
come into existence, were not made parties to this suit. A sale in 
execution followed, and then the sons brought a sult for recovery 
of their shares in the ancestral property so hypothecated and sold. 


Held that the simple mortgage having been made by the father 
ata time when none of the sons were born or begotten, the latter 
had no interest in the property and were therefore not entitled to 
the posscssion of it. : 


CHOATARPAL SINGH v. NATHA ... sel ice a 88 
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see rtm a FS OURE Property—Partilion--First suit dismissed for 
defaulf—second suit. 


Seo Res judicata Noe i 


i jii me is 878 
Joint family property—Mitakshara lnw—Right of the 


eevee Aliaraiatnng Sem 


BON. 
See Res judicata TT © ne ies eee as 644 

— Marriage between—Brahkman and Chattri—offapring. 
Whatever may have been the ease in ancient time, as shown in’ 

the old text-books, at the present day a marriage between a Brah- 


man and a Chattri is not a lawful marriage In these Provinces, 
nnd tho issue of such a marriage fs not legitimate. 


PADAM KUMARI v, SURAJ KUMARI ae AE Ta 209 
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INDEX. 


Hindu Law—Marriage—presumption—Co-habitation, 


Under the Hindu Law no presumption of a lawful union arises 
from mere co-habitation. 


BABU v. KONDAN 


-marriage of a widow-—forfeituvre in the estate of first 
husband—Widow Ite-marriage Act (No. XV of 1856)—section 2-- 
Trangsferrees froma person not entitled to trausfer--right of. 


A Hinda widow, belonging to Kasodhan caste, in which thore is 
no obstacle by law or custom against the ro-marriage of widows, 
does not by marrying again forfeit hor interest in the property 
left by her first husband. Hersaran Das v. Mindi, L L. R. 11 AIL, 
830 ; Dharam Das v. Nand Lal (1889), A. W. N., 78; Ranjit v. Radha 
Rani, I. L. R., 20 All, 476 followed. 


G died leaving a mother K anda widow T who remarried. T 
transferred her rights to the plaintifs and K to some of the defen- 
dants who, in order to pay up the debt of G, mortgaged the pro- 
perty to other defendants. Held that T did not forfeit her right 
on account of re-inarriage. Held farther that tho plaintiff was not 
bound by the arrangement entered into hy defendants although 
the money was horrowed to pay up G’s debt. The defendants 
were not interested in paying G's debts when thoy purchased 
from K and could not burden the estate by a mortgage. 


KEUDDO v. DoraA PRASAD 


——— Nalure of the property—aclf-acquired property— 


Property acquired with the aid of joint funds laken as loan and 
subsequently repaid -Nature of title taken under a compromise. 


Pand U brought a suit for possession of cortain property Dy 
right of inheritance against D who claimed to be the adopted son 
of the last owner. The suit was compromised and the property 
was divided in eqnal moietics amongst the parties. Held that the 
property thus acquired by P was his self-acynired property, P 
haying borrowed money, for the purposes of the suit, from the 
joint family banking business, and afterwards repaid it, and thus 
_ acquired the property without dotriment to tho family funds, 


The compromise of the claim of P and U and the decree passed 
on it ainounted to recognition by D of the rights of P and U as 
reversionary heirs, as they had previously asserted thom, so far as 
regards one-half of the property, and cannot be regarded as con- 
ferring a new and distinct title on them. 


BAOHOHO KUNWAR v. DHARAM Das 


Nature of the property-—separate property—-Right of 
one member to hold it as such property devolving upon him by ob- 
structed inheritance, 


A member ofa joint family may aequire and hold as soparate 
property, property which has come to him, without detriment to 
the family property, such as property, which has devolved upon 
him by obstructed inheritance. 


BACHOHO KUNWAR v. DHARAM DAS 


Partition—award—nephews joint tenants—survivor- 
ship. 


When a joint Hindu family consisting of two nephews and an 
uncle, referred the matter in dispute between them to arbitration, 
and the arbitrators divided the property into two shares and allot- 
ted one to the unele and one to the two nephews and it did not 
appear that there was any intention on the part of the nephews 
to separate inter se, held that the nephews remained joint tenants 
and did not become tenants in common, and on the death of one 
of them the other became owner of the whole property by right 
of survivorship. 


DU@GADEIL v. BALMUKAND ban ne whe sae 
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Pace. 
Hindu Law—Partition—Right to enforce parlition—first suit for . 
partition dismissed for default—second suit to the same effect. 
See Res judicata - .., ii 


————— — Reversioner—widow—Relingquishment—- absolute——ac- 
celerating the estate of reversioner—Document conferring benefit 
upon the persons—LHstoppel., 


A Hindu widow, undor an agreement, gave half the property of 
her husband to the ancestor of the plaintiff and half to the an- 
ecstor of the defendant who were the reversionpary heirs of her 
husband in an equal degree, and who promised to give her some 
money for maintenance. Both of them died in the life-time of the 
widow and on her death the plaintif as the nearest reversionary 
heir living brought this suit for possession of half ihe property in 
possession of the defendant. Held that the plaintifi was entitled 
to recover, A Hindu widow can accolerate tho estate of the heir 
only by conveying absolutely and destroying her life estate. In 
as much thero was no proof of absolute relinquishment, her lifo 
estate was not destroyed. „Behari Lal v. Madho Lal, 1. L. R, 19- 

- CaL, 286, Ramphal Rai v. Tula Kuari, I. L. R, 6 AU., 116, referred 
to. i : ; 


Held further that the fact that plaintiff's father obtained benefit 
under the document did not estop him from maintaining the suit. 
RAJ KISHORE v. DURGA CHARAN... o na a 


sapinda—lusband and wife, 
Sce Hindu Law—suceession er ie jis ea 484 
—— — —_—— succession—co-widow—Aayukha, 
Under the Alayukha a co-widow is entitled to succecd to the 


property ofa widow dyivg without issue in preference to her 
husband’s brother or brother's son. 


Placitum 28 of the Mayukha is not controlled by the subsequent 
text contained in Placitum 80. But it is possible to put a con- 
struction on tho language of Placitum 80 of the Nayukha which 
will bring it into harmony with the Mitakshara and also reconcile 
it with the previous placitum of the Mayukha itself, The toxt of 
‘Brihaspali quoted in the Mayukha should bo read distributively 
as regards the property of women married according to one of the 
approved forms, aud the property of those married in ono of the 
lower form. Fo the one case, those of the heirs enumerated by 
Brihaspauti who are blood relations of the husbands, and in the 
other case tho relations of tho father will succced. Tho order of 
Buccession is not indicated in the text of Brihaxpatl To find out 
the order of succession, veferouce should be nade to Placitum 28 
in which the heirs are described as the nearest sapindas of the 
wife in the husband's family, or the nearest to hor in her father’s 
family,as the case may be. The text is not oxhaustive, and 
neithor a co-widow, nor any other sapinda of the husband Is ex- 
eluded. The words “and tho rest” in tho text must mean, ov 
include, tho other relations of the husband or father. But if the 
text docs not prescribe any new order of suecession, and the co- 
widow is not excluded, it follows that she must take in her right 
place. 


Bal KESAR Bat v. HUNSRAT MORARJI, P. CŒ.. ies ses 484 


sicceession—co-widow-—sapinda—Mitakshara. 

Under the Mitakehara, read by itself, there ix no doubt that tho 
co-widow would succeed to a widow, in preference to the husband's 
brother's widow or sop. According to the Milukshara, and the 
Mayukha, husband and wife aro sapiudas of each other, Lallubhai 
Bapubhai v. Maukuvarblua, L T. R. 2 Bom., 888 ; Krishnabhai Martand 
v. Shripati Pandu, 8 Bom., Law Reporter, 12, Bachha Jha v. Jagmon 
Jha, I. L. R., 12 Cal, 848, reforred to. 
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Bal KESAR BAI v. HUNSRAJ MORARY i 1%: we 4B 
— Succession, 
See Burden of Proof ... ve fee sei ‘es 200 


INDEX. «807 


PAGE. 
Vindu Law—Survivorship. 
See Hindu Law—Partition ve n su a 683 
Widow. 
Sce Hindu Law—Reversioner ... oe ae ‘i 758 
——— — ——Wiil_Sfelfacquired property—testamentary porer— 
Onerus condition, : 

Where a testator by his will directed that his estate was to be 
divided among his three sous ina particular way and a certain 
property was to bo given to the wifo of ono of these sons, out of 
tho share of that son. — 

Held that, so far as the tostator’s self-acquired property was 
concerned, it was net open to the sons to divide tho ostate in such 
a way as would prejudice the disposition in favour of the daughter- 
in-law, and whatever portion fell to the lot of her husband was 
oncrated with the obligation imposed in her favonr by the Will. 

BACHOHO KUNWAR v. DAARAMADAS ny -ai Ni 155 

Injunction— 

See Specific Relief Act, 1877. 

Insolvent Debtors Act (of 1848)—section 24—preference of one 
creditor not fraudulent. A 

A person in insolvent circumstances may disposo of his proporty 
in favour of one creditor even though the act may havo the effect 
of dis-appointing other creditors. Where a debtor two months 
before insolvency transferred part of his property to a creditor in 
preforronce to others, held that the conveyance was not fraudulent 
within tho meaning of soction 24, Insolvent Debtors Act, and could 
not be impeached. Sheo Prasad v. Miller, L L. Rọ, 2 ALL, 474 
followed. . 

THE OFFICIAL ASSIGNEE OF BOMBAY v. BRIJ KESIORE ... a MIEI 

Jusisdiction of the Civil Court— 

Sco Bundelkhund Land Alionation Act (No. II of 1008), Local— 

section) ... 7 : 741 


Jurisdiction—Civil and Revenue Couprts—Suit for eject- 
ment by a mortgagor against the mortgagees’ lessee. 


The relation of landlord and tenant does not exist botween the 
mortgagor and the mortgagees’ lesseo, and a suit to eject the 
mortgagees’ lessee lies in a Civil Court. i 


RAM HAND v. RAJ HANS T sat 517 


A ns aaa naa maama SEEE Foy cjectment. 
The policy of the Legislature is that suits aud questions arising 
between landlords and tenants should be decided in the Revenue 
Court, and the plaintif by claiming a variety of reliefs cannot come 
into Civil Couet and set aside proceedings alroady had in the 
Revenue Court. 
Where the plaintif alleged that one L, whom the plaintiff repre- 
scouted, was one of the tenants at fixed rate ofa holding of which 
G was the recorded tenant, and from which G alone was cjected, 
and claimed a variety of reliofs, bat in roality wanted to be res- 
tored to possession of the holding which had been ojected, on the 
ground that the ejectment procecdings in no way bound him, held 
e that the suit did-not lie in the Civil Court. 


RAM CARAN Raat v., SHEORAT si fi 

a SE for possvs- 

sion of a grove—Defendant zamindar—Civil Court incompetent lo 
entertain swit—sale of grove by lenant. 


- A case in which g tonant calling himself a grove holder secks to 
obtain possession of a tenancy against his landlord is a case over 
which Civil Courts have no jurisdiction. 

The original tenant was ejectod in 1808, the grove was sold aud 
puychased by one Medai who together with the original tenant, 
sold it to Bulaqi Das who brought the prosont suit for possession. 
Held that tho original tenant and Medai had no right ‘to sell and 
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Paay. 
Jurisdictlon—Civii and Revenue Courts. 
ay Das purchased nothing. Kausalia v. Gulab Khan, I. L. R; 
21 AL, 297, referred to. 
WAHIDA KHATUN v. BULAQI Das ... jib ae ae 385 
Sce Land Revenne Act, NW. P., 1878... = . ~«6B 
rr nena oo HEE for tibio 
of a holding. 
See Agra Tenancy Act, section 32 or 730 


Bn Cause Court—Suit for money filed in Munstf’s 
Oourt—-a prayer that partnership be dissolued—sSurplisage, : 
Where in a suit instituted in the Munsif's Court to recover \ 
Rs. 44-18-0 as balance duc npon accounts taken upon the termina- 
tion of a partnership business there was added a prayer for the 
dissolution of the partnership, and the plaint was returned for 
presentation to the proper Court, held that suit was cognisable by 
the Court of Small Causes, the prayer for dissolution of partner- 
ship being mere sarplasage. 
CHOTR v. JAWAHAR... as ane os — 
—Smuali Cause Courts Act No. IX of 1887, Sch. IF, Art HI 
—Joint decree for costs satisfied by one judgment-deblor—Suil for 
contribution. 


Where a joint deerce for costs was excented against and satisfied 
by one of the judgment-debtors who subsequently sued the others 
for contribution in the Goart of Small Causes and the plaint was 
returned for presentation in the proper Court, Held that art. 41, 
Sch. il of the Provincial Small Cause Courts Act did not exclaudo 
the suit from the cognizance of the Court, the class of suits so 
oxcluded being specified in that article, 

Bnarmo v. RAM CIARAN Sigs, “i i aa ded 

Kathiawar States—Relation to British Dominions— jurisdiction 
exercised through Political Agent. 

As to.the rights and powers of contro! possessed and exorcised | 
by the British Government over tho Natives States in India with 
the corrosponding restrictions upon the independent action of 
those States, some, no doubt are the consequence of the suzorainty 
vested in the predominant power. But apart from and beyond the 
consequences, whatever they may be, flowing from this general 
source, rights of very varing kinds bave been established in con- 
nexion with the several States. 

Such rights over foreign territory differ not only in origin but 
in kind aud in degree in the cases of different States ; so that in 
cach instance in which the nature or extent of sach vights 
bocomes the subject of consideration, onquiry has to be made into 
the circumstances of the particular case. Syad Muhammad Yusuf- 
ud-din v. The Queen-Empress, J. R. 24 J. A., 187, referred to. 

Kathiawar is not, as a whole, within the King’s dominions. 

Constitution and jurisdiction of Courts in Kathiawar explained. 

HEMONAND DEVONAND v. AZAD SHANKARLAL CIMOTANLAL. 


THE TALUKA OF KOTDA SANGANI v. TOE STATE OF GONDAL, P. CG. ... 200 
Political case— appeal Lo Privy Council, 


23 











Seo appeal... TA de an ae T 250 © 
Lambardap—Powers of—Long leases—clreumsiances under which l 
lambardar may give. 
A lambardar is competent to excoute aloase of land for 10 yoars 
without reference to other co-sharers where the land would not 
otherwise be let and whore it is for the bencilt of co-sharers that 


` theland be so lct. 
Roshan Lal v. Muhommad Fazal Husain, S. A. 128 of 1898, de- 
cided on Hth dune, 1900, followed. 
Jagan Nath yv. Hardayal, A. W. N., 1897, p. 207, distinguished, 


MUKUTA PRASAD v. KAMPTA SINGH ts vee „e 005 


me a ey 
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Paag, 
Lambardar—Powers to grinta long lease—Lease for 7 years. 


A lambardar has no power to grant lease of co-parcenary land 
beyond such term as the circumstances of the particular case re- 
quire. Jagannath v. Hardayal, A. W. N. 1807, p. 207, and Bansi- 
dhar v. Dip Singh, 1. L. R., 20 All, 488, followed 


In this caso the lambardar had granted a lease for 7 years which 
was set aside, 


CHATIRNAY V. NAWALA oi TE bee a 639 


Lambardar and co-sharer—occupancy tenant executing a lease 
in favour of co-sharer—death of tenant without heirs—right lo 
possession. 


Whore an occupancy tenant exceuted a 2zat-i-pesligi lease in 
favor of one of the co-sharers and died without leaving any heir, 
held that the co-sharer in possession could not be ousted by tho 
Jambardar inasmuch as ho in his position as co-sharer was entitled 
to possession of the land in suit. 


Samp NARAIN LAL v. MUHAMNAD ABDUL RAPI KHAN ... ie 6809 


Landlord and tenant—<Adverse possession— possession of site for 
over 12 years—REasements Act, section CO—License—revocation— 
House of a permanent character. 


The plaintiff was recorded zomindar of Daraganj, in the Mnnicl- 
pality of Allahabad, Tho Wajib-ul-arz provided that the zemindar 
was entitled to Dhik (royalty) in case the house of any tenant was 
sold. Certain houses were attached and advertised for sale as 
the property of the defendant Judgment-debtor, Tho zemindar 
hrought this suit for declaration of his right. It was found that 
for 85 years the judgment-debtor and his predecessors in title, 
who did not cultivate any land, were in possession of the houses 
and the site, and had never acknowledged tho plaintifi’s right, 
nor had paid him any rent. Held that they acquired a title by 
prescription in the site as well as the houses, and their rights 
could be Bold. Per STANLEY, ©. J.—Ifa license was granted by 
the zemindars to the predecessors in title of the judgment-lchtor, 
and they acting upon that licenso built a bonse which was of a 

_ permanent character, the zamindar could not revoke the license 
~ and seek possession of the site. 


BRADDER v. KHAIR-UD-DIN HUSAIN = a sare 700 


—— — -— Adverse poss ession—ITonge in abadi. 


The fact that a tenant built a house in the abadi of a village and 
occapied it for over 12 years, is not sufficient to establish a title 
against the zamindar by adverse possession. Nazir Husain v. 
Shibba, 1 A. L. J. R., 479 distinguished. 


JAIKISUUN BINGU v. MOTICHAND ... eet eg ne 627 
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Houses occupied by tenants—appurtenant 
to their holdings—Ejectnent—adverse possession. 


The defendants, cultivatory tenants, built and occupied two 
houses in the village for over twelve years, held that the buildings 
were appurtenant to their holding and so long as they cultivated 
lands inthe village they were entitled to ocoupy it. If they were 
not in possession as tenants their possession would he deemed. to 
be adverse. Nazir Hasan v. Shibba, I. L. R., 27 Al, 81 referred to. 


DUBRILAL v. DHOLU RAI Kii sae a ea 619 
Mokhasa Temure—liabilities to ejectment 





le ny mi Ae a 


of service.. 


Where lands are held upon a grant which was a grant subject 
to a burden of services and was not a mere grant in licu of wages, 
as long as the holders of that grant aro willing and able to, perform 
the services, the zemindar-has no right to put an end to the 
temre, whether the services are required cr not, 
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: z PAGE, 
Landlord and Tenant—(concluded.) 


Rajah Leelanund Singh v. Thakoor Munoorunjan Singh, L. R. 1 A. 
Sup. Yol., 181, followed. 


SRI RATA VRNKATA NANASINHA APPA RAO BANADUN v. SRNE RAJA 
SOBHA NADU APPA RAO BAUADUR, P. O. s is si 55 


N-W. P. Tenancy Act (II of 1901), aec- 
tion 03—Tenant acquiring zamindari, effect of—ejectment. 


See Agra Tenancy Act, 1901—section 68... Pf “a 763 


Land Revenue Act, N-W. P. (No. III of 1901)—section 
34 (5) —Itetlrospective effect of. . 

Whore the defendant had obtained possession of the property 
before Act No. ID of 1901 (N.-W. P. Land Revenue Act) came into 
forco, section 84 (5) of that Act cannot affect the right of distraint 
givon to the landholder by section 119 of the N.-W. P. Rent Act. 


CAITAGMAL DAS u. SIRYA ce iia ae F 6025 


eae section 
107— recorded co-sharer—possession in lieu of dower—mortgagec. 


A Muhammadan widow in possession of her husband's property 
in lieu of dower who is a recorded co-sharer, can maintain a claim 
for a partition of her recorded share. Section 107 of the Land Re- 
venue Act (No. ITI of 1901) provides only for the ease ofa mort- 
gagec in possession and cannot be intended to cover the case of 

‘the persons however much in other respects their possession may 
he analogous to that of mortgagecs. 


HABIBULLAT v. MUSUMMAT KUSOTIATBA ` an aed N 481 


cae a i i one SECTIONS 
110, 111, 112,—suit instituted before completion of partition not 
barvred—application for partition not made before the date fixed 
in the proclamation upon original application—ea fresh application 
—fresh proclamation necessary. 


Where upon an application for partition a proclamation is issued 
under section 110 of the Land Revenue Act, and somo of the non- 
joining co-shavrers apply for the formation of a separato mahal in 
their name on the date Axed in the proclamation, held that this 
must be deemod to be a fresh application for partition, not being 
made before the date fixed ds required by the section, and that na 
fresh proclamation to the other non-joininug co-sharevs ought to be 
issued calling upon them to object. ý 


KHASSEY v. JUGLA 
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(XIX of 1873)—Sections 
113, 241—question of title ina partition suit raised and decided by 
Assistant Collector—Decision set aside on appeal bya court to which 
noappeal lay—subsequent suitin the Civil Court—effect of the deci- 
sion of appellate Court in the former case—jurisdictlon of the Civil 
and Revenne Courts. 


To an application for partition before the Assistant Collector, 
the piaintiffs put in objections to the effect thatthe property in 
dispute was their exclusive property which they had acquired by 
adverso possession. These objections were decided in their favour 
by the Assistant Collector whose order was set aside by the Col- 
lector on appeal by applicants. The order of the Collector was 
confirmed by the Commissioner andthe Board of Revenue. The 
plaintiffs brought this suit for declaration of their right. Held 
that the objections having raised a question of title, the judg- 
ment of the Assistant Collector was final, in as much as the fide. 
ments of the Collector and the Commissioner and the Board being 
jadgmeonts of Courts which had no jurisdiction in the matter, were 
waste paper. Held furthor that the Court below wore not compe- 
tent in throwing out the sult as one which could not be entertain- 
ed by a Civil Court. 


MIR MUNAMMAD JAN v; SADANAND PANDE .., T ue 48 
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ene Revenue Act, N.-W. P. (No. III of 1901)—section 


PAGE. 


Section 188 of the Tenancy Act was intended to give a remedy 
to a party who is liable to pay Government revonue and who dis- 
putes the amount claimed, enpbling him to pay the amount undor 
protest and sue the Government for the amount so paid. It doos 
not apply to a case where the goods of a third party are attached 
and who pays the money under protest. The Tenancy Act 
regulates the relations of the Government and the shareholders in 
the revenue paying land, 


TULSA KUAR v. JAGESHAR PRASAD sik eae pi 872 


ee ee eee EEE — section 
107-——Civil Court decree for partition of revenue paying property 
when executable. . 

See Code of Civil Procedure, 1882, section 265 
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section 238. 


Section 288 was not intended to protect the Government against 
claims in respect of illegal act done to the detriment of the 
persons who are under no lability to pay the Government revenue, 


TULSA KUAR V. JAGESHAR PRASAD iit 
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—-—— ——~ — section 233 (k) 
—purtition—objection to—swmumary dismissal—appeal—auit to set 
aside the order—maintainability of. 


Where the plalntiffs objected in the Revenue Court to the parti- 
tion of certain property, but that Court dismissed the objection 
holding that it did uot relate to a question of proprietary title, 
held that, the order amounted to a decree and was open to appeal. 
Section 2838 (k) barred the plaintiffs from bringing a suit in the 
Civil Court with respect to the partition. ~ 

QUTHAL CHAUDHRI v. JOGI CHAUDHRI sis oe ana 617 

a a a ae a a ee Section 233 (kK). 

The prohibition contained in section 288 (ic) of the Land Re- 
venue Act applios only to suit with respect to partitions in which 
the plaintiff has had an opportunity of having his objections 
considered under section 110 and has not availed himself of it. 
Honce where the plaintiff has had no opportunity of ropresenting 
his case to the Revenue Courts under section 111, no fresh notice 
having been issued to him upon ‘an application under section ili 
(2), and tlie suit in the Civil Court is brought before the comple- 
tion of the partition procecdings, held thé sult is not barred. 

KHASSEY v. JUGLA ws. s et 809 


Lease—construction of—Right to surface and to subjacent minerals 

—Preswmption in a grant for life. 
The Raja of Jheriah exccuted a lease to the following effect :— | 

“You shall cut the Jungle—and prepare the lands. When the lands 
‘are prepared, rents will be assessed...and you shall pay 10 annas 
on overy rnpec thereof to the Raj and you shall get 6 annas your 
labour. On these conditions the lands within these boundaries 
are given to you for jote and cultivation.” After the jungles were 
cleared the land was formed into a separate village, and another 
document to the following effect was executed by the Raja :—“ You 
have been holding possession of mauza Golokdihi * * * you 
have now cleared the jungle within these boundaries in -mauza 
Golokdihi * * * * Rs. 47-15-0 are fixed as rent.” 


Held that the leases relate to the surface and did not carry the 
sabjacent minerals. Hence the lessec and his snecessors became 
entitled to the exclusive possession of the surface, while the 
minoral rights remained in the Raja. ` 


Held further that a grant for the life of the grantee could not be 
presumed to be more than s grant of rents and profits, and could - 
not be presumed to carry with it a right to open mines and remove 
minerals, which are a portion of the soil. 

Tro RAM MOKERJI v. COBEN AND oTHERS, P, O. si me 50 


6 
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Pace. 
. Lease—Perpetual—right of re-entry. i 


Where 2 perpetual Icase contained a covenant against aliena- 
tion, but there was no provision on breach thereof, the lessor 
would have a right of re-entry, held that in the absence of such 
covenant he was not entitled to possession. 


` NETRAPAL SINGH v. KALYAN Das... | wns sins = 108. 


Power of the Lambardar to grant long leases, 
See Lambardayr aoe N Sei “ee 889, 655 
——See Transfer of Property Act T sé 474 


Legal Practitioners Act (No. XVIII of 1879)— section 13— 
Subordinate Courts—Jurisdiction of—enquiry into offences referred 
to incl. 6 of section 13. 


A pleader was found guilty of tempting and enticing two sub- 
ordinates of the Collector's Office to act contrary to their daty, in 
allowing him to examine the treasury accounts. The Collector 
directed a Deputy Colloctor to charge him and to try the charge. 
Held that the Deputy Collector was competent to adjadicate upon 
the charge. A Court sabordinate to High Court is competent to 
try offences falling under clauses (c tof) of section 13 of the 
Legal Practitioners Act. In tho matter of Purana Chandra Pail, : 
Mukhtar, L L. R., 27 Cal., 1028, dissented from. Inthe matter of 
Southekal Krishna Rao, I. L. Re, 15 Cal, 152, In the malter ofa 
pleader, I. L. Ru 26 Mad., 448, referred to, 


In the matter of MUHAMMIAD ABDUL Har ... n sft 811 
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ned = ana, 8ection 28— 
. Agreement to pay full legal fee—writing essential—oral agreement— 
void. 

The agent of the defendant made the plaintiff, a pleader, draft a 
plaint agreeing to conduct the case and to pay afull legal fee. 
The plaintiff drow up the plaint and handed it over to the ‘agent 
who fled it through another pleader. The plainth® brought this 
suit for damages against the defendant. 


Held that the agreement was one respecting among other things 
the amount of payment of service and was required to be reduced 
into writing, signed and fled as- provided by section 28 of the 
Legal Practitioners’ Act and not having been reduced into writing 
it was invalid and unenforcible, and the suit should fail. Raziud- 
din v. Karim Bakhsh, L L. R., 12 A11, 100, Rama v. Kunji, I. L. R, 9 
Mad., 875, Sarat Uhandra v. Chundra Kant Roy Choudhry, 1. L., R. 
25 Cal., 805, and Subba Pilla v. Sama Bami Ayyar, 1. L. R., 27 Mad., 
512 referred to. 


RAGHUNATH SARAN SINGH v. SRIRAM aD i eg 579 


Letters Patent (High Court, Bombay), section 13. “Subject to its 
general Supertutendence—Ooubkt of the Resident at Aden—Acé No, 
II of 1864£—Transfer of a case from the court of resident of Aden to 
Nigh Court, Bombay—Statute 24 and .25, Vic, chap. 104—section 15, 
cl. (13). 
Where the High Court transferred a case from tho Court of Re- 
sident to itself, their Lordships refused to interfere. 


“The power of transfer contained in the Charter Act has no- 
thing to do with the power of removal conferred by the Letters 
Patent, and the Letters Patent make superintendence, not appel- 
late jurisdiction, the condition of the exercise of the power of 
removal.” i 


Tar MUNICIPAL OFFIOER OF ADEN u, HAJEE ISMAIL P.C. D 58 














to:remove advocate from rolls. 
Section 8 of the Letters Patent gives the Court power to make 
rules for the qualification and admission of proper persons and 
empowers the Court to remove or suspend from practice on reason 








section 8—Power of the Court 


el 
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Pagg. 
Letters Patent (High Court, Bombay)—(coneluded.) 


able cause Advocates so enrolled. The High Court can on reason- 
able cause remove or suspend from practice not only an Advocate 
who has been enrolled as such under Rulo 183 of the Rules of the 
Court bat also auy other Advocate who has been enrolled undor 
any other rule of the Rules of the Court. 














In the matter_of MR. SARVADHICARY or i ve 302 
= aren eae — seclion 8—Barrtater—MRight 
to appear. 
See Advocate és ae oes sek e 502 
License— - l 
See Landlord and Tenant—Revocation of aT 760 
Seo Rasements Act, section 60 ... . beg a ...760, 765 


Limitation—Deposit of money in execution under a mistaken belief 
of liability—suit to recover the same—Limitation runs from the 
date on which the decree-lolder withdrew the money. 


Tho plaintiff bclioving that tho property sold in exceution ofa 
decree against himself and tho defendants belonged to him deposit- 
ted the decretal amount on tbe 20th of February, 1901. Then he. 
applied for release of the property from attachment. It turned 

‘out that tho property belonged to the defendants and the amount 
deposited was made ovor to the decree-holder on the 13th Decem- 
boy, 1908. The plaintiff thou brought the present suit for recovery 
of the amount. 


Held that the timo would bogin to run against the defendants 
from the date the money was made over to the decrec-holder. 


RAMSARUP v, CHHAJJUMUL ia nad r ig 667 


Limitation Act (No. XV of 1877)—seelion 2—possession for 
leas than 12 years— 


The immunity gained by the lapse of twelvo years after the date 
of an apparent adoption docs not amount to acquisition of title 
within tho meaning of section 2 of the Limitation Act of 1877. 
Jagdamba Ohowdhrain v. Dakhina Mohun, L. R., 18 I. A., 84, re- 
ferred to. 


TRIBHUWAN BAHADUR SINGH v. RAMESHAR BAKSH Sinan, P. C... 600 


——section 2—-Mortgage— 
Usufructuary,—Redemption—Act No. XIV of 1850, section 1, clauses 
(15) and (18). 

A usufructuary mortgage was made on the 14th of August, 1781, 
for a term of 70 years. The appellant or his predecessors in title 
took no steps in regard to this mortgage until the 7th of June, 
1890. Held that the suit for its redemption was barred under Act 
XIV of 1859, section T, clauses 15 and 18, which applied also to 
usufructuary mortgages. Laclhmee Buksh Roy v. Ranjeet Ram 
I 18 B. L. R., 177, and Fahmal-un-nissn Begam v. Soonder Das, ~ 

7 
































L. R., 27 I. A., 108 referred to. 
MUHAMMAD AKBAR HUSAIN y., IZAT-UN-NISSA site sts 113 
See eee eee es ——section 3—-appeal—ap- 
id plication for leave to His Majesty in Council, 
An application for leave to appeal to the Privy Council is not an 
appeal, ` 
SHIV SINGH v. GANDHARP SINGH ... se a a 165 














a a ed 


Majesty in Cauncil, 


The provisions of the second parngraph of section 5 do not 
extend to applications for leave to Privy Council. Jn the matter 
of the petition of Sitaram Kesho, L L. R., 15 All, 14 followed. 


HIB SINGH y. GANDUARP SINGH . say ie sh 165 


—— —~seclion5—Appeal to His 
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Limitation Act (No. XV of 1877)— section 5—bona fide 
mistake—wrong advice of counsel—Sufficient cause. g 
When a client bona fide accepts the advice of his counsel as to 
the proper procedure to adopt in. the course of Litigation and 
misled by that advice fails to file an appeal in time, he is entitled 
to the benefit of section § of the Indian Limitation Act. 


KURASLAL v. Raat NATH ee i is e 218 
es i e ee ee CLOR 12 Appeal to 
His Majesty in Council—Time reqtisile in obtaining copies of Judg- 
ment and decree, 
In computing the period of limitation for an application for 
leave to appeal to His Majesty in Council the time vequired for 
obtaining a copy of the decree appealed against cannot be ox- 
cluded. Muroba Ramchander v. Ghansham, IL. L. R., 19 Bom, 801; 
Anderson v, Periasami, I. L. R, 15 Mad., 169; Jawahir Lal v. 
Narain Das, L L., R., 1 All, 644, referred to. 


SHIB SINGH v. GANDHARP SINGH 3a +e we =: 165 
eee am -=-= ~ 8ECLION  10—acknow- 
ledgment by a person who, when he made the acknowledgment, had 
no right to the property. 

Section 19 of the Limitation Act doos not require that the 
person waking an acknowledgment should have an interest in the 
property, in respect of which the acknowledgment was made, at 
the tine when the acknowledgment was given. Itis sufleicnt 
if before the period of limitation expires an acknowledgment of 
liability or right has been made in writing by the porson against 
whom the right is claimed. Jagabandhu vw, Harimohan, 1 C. W. N; 
560, referred to. 


JUGAL KISHORE v. FAKHR-UD-DIN. be ioe ok 680 
section {9—coudilional 
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ee 


acknowledgment of ability. 

Under section 19 of the Indian Limitation Act (XV of 1877) an 
unqualified adiaission of a debt and an admission qualified by a 
condition which is fulfilled stand precisely upon the same footing. 
Hence an acknowledgmont of liability, if the balance on an investi- 
ration should turn ont to be against the person making the 
acknowledgment is sufficient, where the other conditions referred 
to by section 19 are fulfilled. 

In re Rlver Steamer Company, Mitchell's claim, 6 Ch. App., 822, 
828 followed. Prance v. Sympson:1 Kay, 678, Banner v. Berridge, 
L. R., 18 Ch. D. 254 and Sitayya v. Rangareddiand others, L L. R, 
10 Mad., 259, referred to. 


Mani RAM v. SETH Rup CHAND. we ne ice 525 
meas aeaa Lede 10. 





rita ate 














See Article 120 ve iis ve 
S seclion  90-—applica- 
tion under—Bond payable by instalments—Defauli—ludian Limitu- 
tion Act (No. XV of 1877) Artiele 76. 


Whore a mortgage bond was payable by instalments in default 
of any of which tho creditor could enforce the whole bond and the 
- instalments were not pald but no suit was brought within six 
years of default of payment of instalments, held that the creditor 
was entitled toa decree under section 90 of the Transfer of Pro- - 
porty Act if the proceeds of sale proved insulliciont. Held that 
the bond in question wasa bond payable by instalments within 
the meaning of article 7h of the Limitation Act (XV of 1877). 


BASANT LAL v. GOPAL PARSHAD. Ni e. 
p aE a LTO LO Ops 
J obtained a mortgage from N. Inthe consideration was in- 


cluded a sum of Rs. 8,408 and odd which If, N’s husband, owned 
to d anda sum advancoq in cash to V, J brought asut for sale 
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Limitation Act (No. XV of 1877)—(conrtinued.) 


upon his mortgage agaiust N, The guit was dismissed by High 
Court in respect to the two sums nained above, on the ground 
that N did not understand the nature of the coutraet and did not 
take upon horself the liability as to thesc items. J then brought 
this suit for money.against the heirs of F more than three years 
after the debt had been contracted. Held that the docree of the 
High Court holding that there was no binding contract between 
N and d. brought about a new state of things and imposed a new 
obligation on the debtor who could no longer allego that he was 
absolved by the creditors being ontitled to the land instead of tho 
money, and that he became bound. to pay that whieh he had 
retained in payment of his land, the dato of the deeree giving 
the date of the failure of an existing consideration within tho 
meaning of article 97 of the Limitation Act. Bassu Kuar v. Drum 
Singh I. L. R, 11 AN., 40 applied. 


JAANA Das v. NAJMULNISSA sar ae an a 228 


a ioe A les 100, 100e Pha: 
cal possession. 


Article 120 and not article 10 of the Second Schedule to the 
Limitation Act applies to a suit for pre-emption in which tho pro- 
perty sought to be pre-empted, was in the possession of tenants. 
Balul Begam v. Blunsur Ali Khan, 1. L. Rọ 24 AN., 17 followed. 
The words ‘physical possession’ in article 10 of the second 
schedule to the Limitation Act mean ‘personal and immediate 
possession.’ 

KONSHILLA KUER v. GOPAL PARSHAD, sd ae sis 191 
Article 120, 

A Hindu father governed by the Milakahara contracted a mort- 
gage debt on April 4, 1887. This was discharged aiter his death 
with the consideration of a subsequent mortgage made on October 
28, 1802, by his two sons, one of whom was minor. Held that the 
mortgage was, as regards the minor execcutant, absolutely void, 
and in suit upon this later mortgage a prayer to enforce the pious 
obligation of the infant to pay his father’s debt of 1887 was, under 
articlo 120, sechedale I, Indian Limitation Act, barred six ycars 
after the due date of payment thereof, Narsingh Misra v. Lalji 
Misra, L L. R. 28 All, 206, followed. 


MaukaAJ SINGH v. RAJA BALWANT SINGH... ae ade 274 


ce bea et Hes iiia nnn CHELU II, article 
142, Discontinuance of possession. 


Where in default of payment of Government revenue by a co- 
sharer possession of his share was made over to another by Gov- 
ernmmout by way of farm till 1871, but no claim was made since 
then to the possession. of the land, held, in a suit by the purchasers 
frou the heirs of the absentce, that there was no relation of trust 
as botween them and the persons in possession, and that thero 
had been discontinuance of possession within the moaning of 
article 142, schedule H, Limitation Act, and the suit was barred 
by limitation. Nihal Singh and others v. Dula Singh, P. R. 1885, , 
p. 711, followed. 


MLADHO RAM SINGH v. SURJAN KUNWAR _,.. se Pe 16 


—-— — Suil for possession by 
aucllon purchaser—Formal possession. 
See Possession eos cy ee ee e =- Gad 
AET Schedule II, article 142 


—Suit for possession—VYendor's title barred, possession having been 
discontinued by him—onus on vendee to prove subsisting title. 


In a suit by a vendee to recover possession where his vendor’s 
titis had become barred by reason of discontinuance of possession, 
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Limitation Act (No. XV of 1877)—(continued.) 


held that the onus lay on the plaintiff-vendee to prove a subsist- 
ing title not barred by limitation, and that article 142, Schedule 
LI to the Limitation Act would apply to such a swit. Kashi Nath 
v. Shridhar, 1. L. R., 18 Bom., 813, followed. 


The plaintiff-vendeo in such a suit could not succeed unless he 
could show that ifthe suit had been brought by his vendor, the 
latter would have been entitled to a decrece, 


DEBA v. ROUTAGI MAL 834 


wp a Á ——Articles 178, 179—sule 
of property declared vold—application to revive a previous applica- 
tion—mnore than 3 years after the first application— right to apply. 
An application for execution was made for salo of soveral items 
of property in 1890, The decrece was satisfied by sale of some of 
those propertics and satisfaction was entercd up. Subsequently 
in 1002 the sale of those properties was declared void. The 
decree-holder in 1005 made an application for sale of the remain- 
ing property mentioned in the application of 1800. . Held that tho 
application was an application to take proceedings in continua- 
’ tion of the previous application. Weld further that this was an 
application to whieh article 178 applied and tho «dccree-holdcr's 
right toapply acerued when the sale of 1809 was declared void. 














memean 


BEHARI LAL MIBRA V. JAGARNATH PRASAD ... Tei a $40 


Article 170—decree for 
sile—appeal by one defendunt—time against others saved, 





SE i HI einen “Mini SNAKE aeg asada aar Wisin cmH 


Where the decree was for sale upon a mortgage jointly executed 
by three mortgagors, an appeal by one of them savos limitation 
ugainst all of them. The principle laid down in Ganga Kuar v. 
Kesor Kuar, 1 A. L. J. Rọ, 400, only applics to a case of money 
decree which could be executed against any judgment-debtor. 


DHUMAN MAL v. PANNA LAL IBL 








e 








a A . ——Schedule If, article 
170—Seal warrant—application for—in accordance with law—Slep 
in aid of Execution. Nou-payment of wages—Genuineness of appli- 


cation, 


An application for a seal warrant is an application made in ac- 
cordance with law-and thercfore is an step in aid of execution 
within the meaning of article 170 of the Limitation Act. Jagan 
Nath Khan v. Brojo Nath Pal, I. L. R., 20 Cal, 58L followed. An 
application for execution was made to tho Court of Sinall Causes 
at Calcutta. The record having been transferred, the Judge 
ordered that the fee be received, but the execution should not be 
issued, The moucy was deposited but one rupee for peon's wages 
for having charge of the property was not paid. Held that tho 
nonpayment of this foe did not affoct the gonuineness of the 
application. 


LACHHMAN DAB v. NARAIN Das ... 815 


~~ —— Sch. TI, Art. 179—-Ive- 
cution of decree—-Arrest -of judgmenut-debtor—Itelease of judgment- 
debtor on his furnishing security to apply for tusolvency—applica- e 
tion for insolvency vejected—application for execution against 
security held to be not in accordance wilh lai and therefore not 
giving a fresh starting polut—~applicatlon to oppose insolvency 
not a step in aid of execution. 


No application for execution of a decree can be made against a 
‘surety when the judgment-debtor applics to be declared an insol- 
vent; whore, therefore, such application is made, it is not an 
application in acecordanco with law and would not savo the opera- 
tion of limitation. Chatter v. Nawal, I. L. R., 12 Al, 64, and Muna- 
war Husain v. Jani Bijal Shanker, 25 A.W. No, (82, 5.0. 2 A. Led, 
Ra 876, referrod to. > 
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Limitation Act (No. XV of 1877)-—(concluded). 


More filing of an answor to an application for declaration of in- 
solvoncy.canunot be deemed to be an application to take a step in 
aid of execution within the meaning of.article 179, schedule HH, 
Limitation Act. 


LANGTO PANDE v. BAIINATH SARAN PANDE ... 


a al cites eae aceon a N a A 7p ela AE 
—-Decree of the first Court set aside by the first appellate Court— 
Remand on second appeal. 


A suit was dismissed by the court of first instance. The decreo 
was reversed and the case was remanded by tho appellate Court. 
After remand the suit was decreed by the cowr't of frst instanco 
on the 21st of September, 1807, but it was dismissed by the appel- 
late Court. On 80th January, 1901, the High Court, on farther 
appeal, set aside the deerce dismissing the suit and remanded the 
suit for trial to the Court below. Aiter this remand one of the 
defendants died and no legal representatives having been brought 
upon the record the appeal abated on the 5th June, 1902, and the 
deeree of the 21st September, 1897, was affirmed. Application for 
execution was made on the 10th January, 1904. Held that the 
decree of the appellate Court gave a fresh start for the computa- 
tion of limitation. The decree of the Court of the first Instance 
which had been set aside by the appellate court could not be exo- 
euted so loug as the decree of the latter court snbsisted. It was 
only when that decree was set aside by High Court that the decree 
of the court of first instance revived. The present application 
was within three years of the High Court decree, 


KRWAL v. TIRKHA 
Limitation—Revisional jurisdiction of a Commissioner—Publie De- 
mands Recovery Act No. FIT of 1880 (Bengal). i 
Sce Publie Demands Recovery Act, 1880 
Lis pendens—Trausfer of Property Act, section 52— Decree nisi for 
foreclosure—Private sale of property before final decree. 
Sec Transfor of Property Act, 1882, section 52 





— 





auction purchaser pending Privy Council appeal— decree 
of High Court reversed: 


Bco Code of Civil Procedure, section 244 


Lunatic Estates Act (No. AX XV of 1858), section 14— 
powera of guardian to contract to seli— payments of earnest money 
efore sale—damages. 


Where the guardian of a lunatic entered into an agreement with 
plaintiff to sell the lunatie’s property and received carnest money 
pending an application before the District Judge to sell and the 
District Judge refuscd permission, held that the plaintiff was not 
entitled to any damages for breach of contract Inasmuch as the 
guardian was not competent to enter into any valid contract, bat 
he was entitled to recover the mouey paid by him to the guardian. 


RAMDIN v. MUHAMMAD IX RAB-UD-DIN 


MVahomedan Law —Cornjugal rights, restitution of —dower not paid 
—-Hffect of. 


A suit against a Mahomedan wife for restitution of conjugal 
rights, even after consummation of marriage, cannot be maintain- 
ed where tho wife’stdower is prompt and has not been paid. 
Wilayat Husain v. Allah Rakhi, I. L. R., 2 All., 831, followed. 


ABDUL KARIAN KHAN v. CHHOTI 
Gift. 
See Burden of Proof ... ee 


+ 
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Mahomedan Law—Inheritance—-excluston—-Ghair Kuf wife— 
Wajib-ul-arz, entry in—insufficient, i 

Whore a Wajib-ul-are beginning ‘by agreement' provided that 

a Mahomedan ‘wife belonging to a glut: kuf will not be entitled 


to inherit but will only he entitled to maintenance but there was ° 


no instanco of such exclusion, held that the entry in the Wajib-ul- 
arz was insulliciont to establish the custom of exclusion. - 


SHEIK HUB ALI v. WAZIR-UN-NIBA, P.O... st ix 
Application of—-Pre-emption— between Hindus. 
Seo Pre-emption oF ‘ i ee 





Cee ed 














by general attorney. 

A. general attorney can perform the talab-i-mawasibat on behalf 
of his principal. Abadi Begam v. Inam Begam, I, L. R., 1 AIL, 52, 
and Hari Har Dutt v. Sheo Parsad, 1L. L. R, 7 All, 41, followed. 
Musaumnat Ojheeoonissa vy. Shaikh Rustam Ali, W. R., 1864, p. 219 
not followed. 

MUNNA KHAN v. CHEDA SINGH ... a m i 

—— z Application of—Pre-emption—Wajib-ul-arz. 


See Pre-emption 
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wakf of cemetery—presumption—-confilscation 
of rights of owners after waki—effect of. A 

When land has beon used as a cometery by the Musalman public 
for a great many years the presumption is that a dedication has 
been made for the purpose of a cemetery. A dedication of this 
kind may be made eithor by an actual declaration of the wakf or 


‘by delivery, that is, by the nse of the place for purpose for whieh. 


dedication was made. 


A land was used as a cemetery for a number of years before the 
mutiny, The rights of the owners were confiscated by the Govern- 
ment and gold. Held that the confiscation of the rights of the 
original zamindars did not affect the cemetery. 


SALIG RAM v., AMJAD KHAN 


: Shia School—Testumentary wakf—Doctrine 
of tanjiz—Contingent revocable wakf of income, validity of—Inheri- 
‘tance—Life estate tnterposed-—YVested remainder. 


Since a valid testamontary wakf can be created by a Shins, the 
reservation by the testator of a right to alter the will does not 
render the wakf invalid. 


Where the passing of the property of the endowment is made 
to depend on the occurrence of a future event which is sure to 
happen sooner or later, the bequest is valid. Tanjiz, i €„ the 
immediate Operation of the transaction, absolute and tmneondi- 
tional, which is indisponsable in, the case of a wakf made bya 
man in his life, has and can have.no application to a testamentary 
wakf. - 





meen eee a 











Among Shias, as among Sunnis, the making of n provision for’ 


- the grantor’s family, ont of the property dedicated to religious 


‘or charitable objects, may be consistent with a property being 


constituted wakf. 


The Mahomedan Law prohibits endowments of {neorporeal rights 
or of things which perish in the using. Where a testator only 
mentions the income of certain property as tho endowment, but 
does not assign the corpus to any one else, there is a good wakf. 


Where a Shia Mahomedan by will provided that his wife should 
remain in possession of certain property during her life-time for 
maintenance, but should not be competont to alienate the same, 
heid that the succession opened on the death of the Iady and an 
unele would then exclude nephews, being children of his brothers 
who had sur Athe testator but predeceased her. 


Mao AAN v, UMARDARAZ ALI KHAN ave 
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Mahomedan Law—iVill—construction—-validity of condition 
against allenation—Life estate and contingent interests—Validity 
of condition directing devolution in a certain way on death of 
legatee—Inheritanuce—half-Dbrother. 


Life-estates and contingent Interests -are not recognised by 
Mahomedan law. 


A Mahomedan will should not be construed like an English will, 
but according to the rules laid down by Mahomedan Law. Hence 
where a Mahomedan testator made a will whereby after making 
a certain provision for his wife, devised his villages to his three 
sons equally subject to the condition that none of them was to 
have the power of alienation, and that in the event of any one of 
them dying without issue, his widow was to take no interest in 
the property devised to him but that it was to go over to his 
surviving brothers or heirs, and the hoirs of the testator assented 
to this disposition, after the death of the testator, held the gift 
was absolate, and the condition void. 


One of these three sons was by one wife, and the other two by 
another wife. ‘Upon the death of one of the two sons by‘one wifo 
the son by the other wifo could not take as heir, but the own 
brother was heir of the deceased under the Mahomedan Law the 
will notwithstanding. 


ABRUL KARTIM v, ABDOL QAYUM KHAN 
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Will not vequired in writing —Bignature or 


mark of testator not proved—Will good if prepared in accordance, 


with instructions. 


According to the Mahomedan Law, a will may be made either 
verbally or in writing and no special form’or solemnity for making 
or attesting a will is prescribed. It is sufficient if a will can be 

_ proved to have been really and truly the will of the testator, 


It was found by tho District Judge that the will in question was 
prepared in accordance with the instructions of the testatrix, 
that it did omBody her instructions, but that it was not proved 
that the mark alleged to be her was really hers. 

Held that the will was a good and operative will, 

A will propared in accordance with the instructions of a testator 
and to which he expressed approval believing that his instruc- 

. tions were carried ont would be valid if the will did embody the 
instractions. Parker v, Felgate, D. R., 8 P. D., 171, and Perera v. 
Perera, A. C., 854, referred to. 


AULIA BIBI v. ALA-UD-DIN 


Maintenance—Charge—Hindu Widow. 
Sce Transfer of Property Act, 1882. 


Marriage—Between Brahmin and Chatiri—Vatidily of. 
See Hindu Law—Marriage ie wT me vie 
Seo Custom. 

—— cm Remarriage of Widows, 
Soe Hindu Law—Marriage 


Major—sued as a minor—suit decreed—suit to set aside a decrec— 
Right to sue. 


A major defendant was sued as a minor through his mother for 
the dehts of his father. The suit was decreed. He brought this 
suit for declaration that he was not bonnd by the decree passed 
against him as a minor, inasmuch as his mother did not properly 
dofend the suit and that he was not aware of the decrce which 
was passed against him. There was no allegation that the debi 
was tainted with immorality. These allegations were found against 
him. It was found that he himself defended the snit with his 
mothor. Held that the suit must bo dismissed. He was a defen- 
dant to the suit and had notice of it, and if he thought that his 
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Major—(conel ded.) 


intovests were not properly safeguarded by his mother, he could 
have applied to have her removed. Sheorani v. Bharat Singh, 
I. L. Rọ, 20 A1, 90, and Hanuman Parshad v. Muhammad Ishaq, 
2A. L. J. R., 615, distinguished. 


GANGA RAM v, MIAN LAL dee vas ais 


Minor—Compronise. 


See Code of Civil Procedure, 1882, section 462 


——-— -~——~agreemenet in favor of—compromise of doublful rigla. 


a eae meee 





See Specific Relief Act, 1877 


Minor appellanl— next friend dying during the pendency of an 
appeal—appeal deereed—irregularity nol effecting the merits of the 
ease. $ 

See Codo of Civil Procedure, 1882, section 578 


Mortgage by Hindu father—Subsequent mortgage in Heu of the 
previous one—his sous one of whom was a minor—validity of the 


mortgage. 
See Limitation Act, 1877—Shed. TI, Art. 120 


Misjoinder of Causes of action—Moveuble and immovreable 


Rte i had 


voecupancey dnd non-oceupancy holdings. 


properties, f 
Sce Code of Civil Procednre, section 44 
one enit for rent both of 
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See Codo of Civil Procedure, 1882, section 45 


Mokhasa Tenure—tiadblitty to ejectment of a Mokhasa Tenant, 


Mo 





See Landlord and tenant 


rtwage—Conditional sale—Possession of the mortgagee without 
foreclosure proceedings—-Trespasser. 

Where a morlgage by conditional sale. took possession of the 
mortgaged property, on the death of the mortgagor, without fore- 
closure proceedings, held that the heirs of the mortgagor were 
entitled to sue him in ejectment os a trespasser. 


SHEIKH HUBALI Vv. WAZIR-UN-NISBA, P, ©. 


Qonstruction of wells—Oovenant io pay cost of wells— 
Mortaggee acquiring part of redemption—Act No. 1V of 1882, section 
72— Enhancement of sevemte—mortgagor's liability. 


Where a mortgage-deed provided that in ease of redemption the 
mortgagee would be entitled to the cort of constructing wells, 
if any, and the mortgageo acquired the equity of redemption in a 
part of the mortgaged property. Held that it wonld be in the 
highest degree inequitable that he should not only havo the 
benefit of the wells but also recover the money he spent in eon- 
structing them. 


THE COLY.ROTOR OF ALIGARH v, BOHRA THAKUR DAS 


——Redemption, clog on the equity of—covenant to pay off a 
subsequent mortgage. 


The predecessor in interest of the plaintiff mortgaged the pro- 
porty usufructuarily to defendants. They again made a simple 
mortgage of the same property tothe same mortgagces. In tha 
later mortgage deed there was a covenant that the mortgagors 
will not be entitled to redeem the later mortgage without redeem- 
ing the former. Held that the covenant was not a clog on the 
equity of redemption, and the mortgagors could not redeem the 
usufructuary mortgage without redeeming the simple one, ` 


MOHAMMAD ABDUL HAND v. JAIRAJ MAL eae eo 





PAGE. 


187 


81 


274 


123 


610 


55 


~ 
—4 
ro 


anit 


485e 


INDEX, yl 


Paue. 


Mortgage —Redemption -Clog on lhe equity of —payment of rent as a 
lessee of the mortgugee—condition precedent, 


Whore the terms of a mortgage deed contained a clause to the 
offect that the mortgagor would not be entitled to redeem the 
mortgage without first paying ap rents of the same property which 
he held as a tenant of the mortgagoo, held that this clause did 
not create a clog on the equity of redemption. Sheo Shanker v. 
Parma Mahton, L L. R., 26 ALL, 559, distinguished. 


OHHATAR MAL v. BAIT NATH es sa me obs 634 


ae ee Clog on equity of redumption —Consolidation of securi- 
lics—Covenant in subsequent simple mortgage-deed not lo redeem 
prior usufructuary mortgage without paying the subsequent advance 
--Interpretation of deed, 


Where a person made a prior usufructuary mortgage of certain 
property in favour of threo persons for Ra. 1,000 and subsequently 
made & simplo mortgage of the same property in favour of those 
persons for Rs. 1,500 (i. e Ru. 500-+-Jts. 1,000 due on a prior simple 
bond) stipulating in the latter deed that the mortgagor would not 
redeem the property unless he paid “the said amounts” (i. e. the 
sums secured by the second mortgage) with interest, and the suit 
was brought for redemption of the wufructuary mortgage only. 

Held, that the condition in the latter bond did not evidence an 
intention to consolidate the amount thereof with that of the ear- 
licr one, and the plaintifs were not precluded from redeeming the 
usnfructuary mortgage only. 


BILARTU uw. DALIP eee ave ae ees ee 67 


12 


—— = -— Redemption ~Sub-mortgagees impleaded--redenption of 
sub-mortgage. 


To a suit for redemption by the purchasers of the equity of ro 
domption the sub-mortgagees having a derivative interest aro 
necessary partics, 


In the case of a derivative mortgage or suh-mortgage where 
sub-mortgagees have beon impleaded the judgment should direct 
an account of what is due to the gub-mortgageo and should direct 
the payment of this sum out of the money lodged in court whieh is 
the full amount of principal which the plaintifs are liable to pay. 
Noyan Vithal Maval v. Ganoji aud others, L L. Ra, 15 Bom., 602, 
followed. ; 


RAIA SETH GOPAL DAS ev. DERI PRASAD ro bas AA JiS 


——~ -—-—-—— Redemption suit on prisne mortgage-- prisne mortgagee a 
party to the former suit on prior mortyage-— right of redemption of 
puisne mortgagee-—extlinguished when decree passed on prior morl- 
gage. 

Certain property was mortgaged to R in January, 1802, and to 
R and $ in March, 1802. The latter mortgage was found to havo 
priority over the former as with its copsidoration some earlier 
mortgages had been discharged. This finding became final. R 
and 8 first brought a suit upon the mortgage of March, 1892, and 
forcclosed the property. R then brought the present suit for 
foreclosure of half the preperty in possession of L on his mortgage 

ad of January, offering to redeem tho prior mortgage, Held that R 
being a party to tho suit on the mortgage of March, his right of 
redemption was extinguished upon the forecloswre of that mort- 
gage, and the present suit was not maintainable, 


RAM LAL vw. Lakueat RAI as des a 240 
Foreclosure under Regulation 17 of 1806--extinction of 
nortgagor’s right. 

Whon a mortgagor, after proceedings for foreclosure had been 
taken against him under Regulation 17 of 1806 and afior the expiry 
of the year of grace, again mortgaged the property, he could 
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Mortgpage—(continued.) 
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mortgage only his ex-proprielary rights. If the mortgagor who 
cultivated the land as tenant of the second mortgages, is ejected 
by tho first mortgagee who had foreclosed the mortgage, the 
second mortgage comes to an end, although tbe second mortgagee 
was not a party to the foreclosure decreo, 

KUNJ BEHARI v. BALDEO RAI ‘ ie sia val 
Property sold—Third party advancing money on securily 
of the property mortgaged—Sale set aside—Third party entitled to 
benefit. 

Where a mortgage-debt for the payment of which a sale has heon 
ordered is satisfied by a third party on oblaining a security, of 
the property ordered to be sold, for the advunee made by him and 
the proceedings for sale come to nothing, the incumbrance in res- 
pect of which the sale was ordered ennres to the honefit of the 
party making the payment, 


Bibijon v. Sachi Bewah, 1, L. R., 81 Cal, 8635 Vamui Kalinga v. 
COhidambara, L L. R., 20 Mad, 87, approved and followed; Tufail 
Fatma ve Bitola, I. L. R., 27 AlL, 400, referred to. 


SHYAM LAL v., BASHIR-UD-DIN 


-———-—Flrst and second mortgages —first mortgage discharged 
from the moneys advanced by the second mortgagee— sheild. 


Query.—Whother the subsequent mortgagee can hold up not 
mercly as a shicld bul as n weapon of attack tho carlier mortgaye 
discharged by means of moncys advanced by him. 


MABARAJ SINGH v. BALWANT SINGH 


——Sale of properly on first mortgage—purchase by decree- 
holder ~Suik on second mortgage—one mortgagee the same as in the 
first—Sale of property for a second time. 


Tho property in disputo was mortgaged first Lo M, then to M 
and S, and then to tho appellant. M brought a suit for gulo upon 
the first mortgage, obtained a decree, sold tho proporty and 
purchased it himself, M and § then brought a suit upon the 
second mortgage and obtained adecroe. To this suit the appellant 
was a party. Held that M and S could again gell the property 
which was sold in execution of the decree on the first mortgage, 
inasmuch as M by his purchase did not become full owner, as tho 
property was subject to two other mortgages. Sunder Singh v. 
Bohla Singh, I. Tu. Re, 20 AI, 822, distinguished. 


DLURLI DHAR v. SHER SINGH ses ii 











~ —- -uitle of part of the mortgaged property— lability of the 


Unihorn amie 





remaining property. 

Held further that when a suit is brought for sale of tho mortgaged 
property and a portion of that proporty is sold bit fails to satisfy 
the mortgage debt, the balance of the mortgaged property is Hable 
to satisfy whatever balance remains due. 


JUGUL KESHORE Samu v. HARBANS CHAUDIIRE 


—— e 


Sce Transfer of Property Act, 1882. 


Redemplion'of part on payment of porlion of morigage 
money— purchaser in execition of simple money decree not impleaded 
in former suit for foreclosiure—effect of, 

See Res judicata Wat OR yes ne we 
Redemption by a morigagee under on incalid mortgage— 
Right to redeem. 

Sce Res jadicata sy 


—Redemplion— first sult by father to redeem ancestral pro- 
perly—second suit by the son—Res judicata. 


See Ros judicata eee eee eee wie 
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N - Paar. 
Mortgage—Hindu Law--ancesirul property movigaged by father at 
a time when he had no sou—Interest of the subsequent born son. 
Seo Hindu Low—Joint property ma ie es 38 
UT sufructuary—Redemption—Limitation—Act No. XV of 
1877, section 2—Act No. XIV of 1859, section 1, clauses (15) and (18). 


See Limitation Act, 1877, section 2 Sea ai E 118 
————-—- ———Usufructuary mortgage— Right to possession upon default 
in payment of inlerest, 
See Agra Tenancy Act, section 21. sis ga gpi 


Usufructuary mortgage of on occupancy holding—Vali- 
dily of—aAct No. XII of 1881—Act No, II of 1901. 


See Statntes—Construction of ... wis ae 5. “ae 40 





ee gE i at 


—Usufructuary—Admissibiltty of evidence to show a simple 
mortgage and a lease represented a transaction of usufructuary 
mortgage. 


Seo Pre-emption a R a ki oes 216 


ve 





————-— le in execution of a decree—Proclamation mentioning 
mortgage, effect of. 


Seo Code of Civil Procedure, 1882, section 282 wa ae 200 
———by a Hindu father—subsequent mortgage by his sons in 
Liew of the former one—minor—Personal liability. 

MAHARAJ SINGH v. RAJA BALWANT SINGH... ss sl 27l 





—— tina 


Negotiable Instruments Act (No. XXVI of 1881)-- 
seclion 0-—forged cnudorsements—endorsers a bogus flrm— innocent 
transferee oblains no bitle, 


Plaintiffs were the payecs of two hundis. Thoy employed a 
broker to sell them. The broker represcnuted to the plaintiñs 
that the firm of Harsahai Mal Kedar Nath wanted to purchase tho 
hundis, whereupon the plaintiffs endorsed the hundis in favour of 
Harsahai Mal Kedar Nath. Tho broker then forged an endorsc- 
ment from Harsahai Mal Kedar Nath in favour of a firm which had 
no existence, and again another cndorsement purporting to be from 
this fictitious firm in favour of another which too had no coxistenee. 
Tho defendants purchased in good faith and for valné these 
handis—the broker again forging an endorsement from the second 
fictitious frm in favour of the defendants, Upon the plaintiffs, the 
payees, suing for money, held that they wero entitled to succeed, 
oven though the defendants were transferees in good faith and 
for consideration. Section 9 of the Negotiable Instruments Act 
contemplates a person who is tho payec or ondorsee of an instru- 
ment. There ig a distinction between the case of a bona fide pur- 
chaser for valuo who acquires a defoctive title to a negotiable 
instrument and a purchaser who acquires no tille whatever. 
Hunsray Purmanand v. Suttonji Walji, L L. R., 24 Bom., 65, fol- 
lowed. Arnold v. Oheque Bank, L. R. I. C. P., 678, referred to, 


JAI NARAIN v. MAHBUB BAKSH ... vee deg ve 203 
Notice—an order against a man’s interest not to be made wilhout 
notice in evercise of judicial or quasi-judicial powers 
See Public Demands Recovery Act 


Notification of the N.-W. P., Government—wNo. 67 1-—dated 
31st August, 1881, Rule 1. 


See Code of Civil Procedure, 1882, section 320 ois Sch 429 


N.-W. P. & Oudh Municipalities Act (No. I of 1900), 
—section 4)—Suit for inJunction-—Notice whether necessary in such 
suit against the Bourd—otission to mention ihe service of notice 
in the plaint—plaint rejected—Act No. XV of 1873, section 43 —Civil 
Procedure Code (No. XIV of 1882), section 424. 

Ina suit instituted against the Municipal Board for an injunc- 
tign the plaintif omitted to mention in the plaint that he bad 


698 


gi : INDEX. 


Page. 
N.-W. P. & Oudh Municipalities Act—(concluded.) 


given notice of the suit to he defendant. The plaint was rejected 
under section 54(c) of the Code of Civil Procedure. 


Held that the plaint was rightly rejected. 


Per Knox, J.—The proviso to section 4 of Act No. Lof 1885, was 
imported into the Act out of an excess of superfluous caution, It 
was not required in Act No. I of 1000 and so it was dropped out of 
section 49 of that Ach. Tho opening words of that section aro 
precisely the same as the opening words of section 424 of tho Codo 
of Civil Proceduro. The notice required is notice for an act which 
has been done and does not relate to some act which is only 
threatened and may or may not be done in the future, Tho object 
of giving notice is to enable an oficer who has committed a wrong- 
ful act to make amcnds without going into Court. 


Per AIKMAN, J.—The proviso to section 4 of Act No. I of 1805 was 
deliberately and designedly omitted by the Legislature from see- 
tion 49 of Act No. 1 of 1800, and the object of the Legislature was 
that Municipal Boards should have notice of the intention to bring 
suits such as the present, so that it might have the opportunity, 
if so advised, of withdrawing from some untenable position it had 
taken up, or wrongful demand it had made, and thus saving tho 
waste of the rate-payer’s money in useless litigation. 


GREENWAY v. The MUNICIPAL BOARD OF CAWKPORE ... Dil 


Oaths Act (No. X of 18783) —secctions 8-12.—Agreement lo abide 
by the oath of a persou—Subsequent applteation to withdraw 
therefrom not aliowed, 


Whore in a suit the parties put in a joint application ev Tune 
an agrecment to abide by the statomont on oath of a cortain per- 
son, but one of the parties thereto subsoquently asked lcave to 
withdraw from the reference on the ground of the collusion of that 
person with the other party, and no collusion was proved, Held, 
he could not be allowed to do so. Observations of STUART, ©. d., 
in Lekhraj Singh v. Dulhma Kuer, L L, R., 4 All, 302 approved.— 
Ram Narain Singh v. Babu Singh, T.L. R., 18 AIL, 46, 49, referred to. 


COHIDU V. KUARSEN ... ae Sa bes eis G5- 


Occupancy tenant—dying without heirs—r aie lo possession, 
Seo Lambardar and Co-sharer... wet Me 609 


Oudh Land Revenue Act, No. 1876—sections 173 and 174 
Disqualifled proprietor —Simple loan laken by such person. 


Sections 173 and 174 of the Ondh Land Revenue Act, 1876, were 
not intended to Interfere with the personal status or rights of an 
adult disqualified proprietor who is neither idiot nor Juvatie, 
except as regards the management of his property or anything 
expressly prohibited. There is no prohibition of a disqualified 
proprietor contracting debts or borrowing moncy, and it is cou- 
templated in section 174 that such a person may enter into con- 
tuncts, which but for the provisions of that section, might result 
in his proporty being taken in execution. But he cannot without 
the sanction of the Court croate a charge npon his proporty. 
Muhammad Zahoor Ali v. Musammat Thakoor enee, 1! ATL. A. 468, 
and Rai Balkrishna v. Musammat Masta, L. R, P LA, 182, 
explained. i 





AUSERI LAL v, RAYA MANESHAR BAKSH SINGU, P, Co. ia 495 
Parties—Non-joinder of—icaiver. 

Sco Codo of Civil Procedure, 1882, section 31 oa +s 474 
—_——— Redemption suit—sub-mortgagee a necessary party, 

Sec mortgago—Redemption ... se a a 549 


Partition—Suit for—Conrt Fee. 
See Court lec Act--Art, 17, cl. VI ve oe veg 181 


™., 


INDLA. 


Partition—Deeree for partition of revenue paying propert: y—when to 
be executed. 


Sce Code of Civil Procedure, 1882, section 205 


Partnership—Nothing found due to plaintiff on taking onile 
sum due to defendant—form of decree—pructice. ~ 


See Code of Civil Procedure, 1882, section 216 


Penal Code (Act No. XLV of 1860)—seciious 62, 406---em- 
bezzlement of Government money—sentence. 


Forfeiture of rents and profits of the property ofa conviet is a 
punishnent which should only be imposed in eases in which erimes 
of an atrocious nature are exposed or in which offences have 
been committed ander aggravated cirenmstanees. A case of om- 
bezzlement of money is not a case contemplated by section 02 of 
the Indian Penal Code. Queen v. Mahomed Akhir, 12 W, R, Cr., 17, 
followed. 


ÅMRIT LAL v. EMPEROR 


ection 70—fttte—Wrote off aR 
irrecoverable— recovery of. 

- he more fact that in 1904 a Magistrate thought that the fino 
eonld not be recovered from an accused person and wrote it off in 
his register under rule 60 of the rules of 14th August, 1897, is no 
bar to his taking action to levy the fine within the time allowed 
by law. 


LATIPUL HASAN v. MUMTAZ ALI KHAN : 
——section 103— false eile 


A el eal 





—A ffidavil sworn by accused. 


No one can be prosecuted in respect of false statements contaln- 
ed in an afildayvit sworn by him in a case in which he was an aceus- 
ed person. Fn the matter of the petition of Barkal, T. L. R, 10 All, 
200, followed. 


BINDESRI SINGH v. KING-IEMPEROR 


i ee ee 0CtiON §206--Tranisfer of a 
decree subject io altachment—not fraudulent, 








There is pothing to prevent a judgmont-debfor from disposing of 


his interest in an attached debt. The court should not presume 
a fraudulent intention because he does what he is entitled to do. 


RAM NARAIN V. JOKHAL RAM 
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section 273—contents of a 
closed grain pit—sale of—whether any offence. 


Where the accused sells a closed grain pit in the way of trade 
and a considerable portion of grain in it is found to be unfit for 
human consumption, he is not guilty of an offence under section 
278, Indian Penal Code, he did not sell the grain as food. 


SALIG RAM v. EMPEROR 


EEE E A E E EE ery 286, 837—causing hurt 
by means of a gun-- Evidence of negligence—application of section 
286. = s 


To sustain a conviction under section 887 of the Indian Ponal 
Code it is necessary for the prosecution to prove afflrmatively that 
the accused has been guilty of culpable rashness or negligence. 


Section 286 of the Penal Code was never intended to apply toa 
ease where the accused, while ont shooting with his friends, 
accidentally hit a man who was working in a “field, and according 
to the evidence for the prosecution at once went and gave his 
name and address, 


Where the only evidence was that the acensed fired a gun and 
the complainant was injured thorehy, and that in the month of 
July, people are out working in thoir fields, held that the aceused's 
gwlt was not established. 


ABDUS SATTAR v. KING-EMPEROR des pa 
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Penal Code (Act No. XLV of 1860)—section 450—Lurking 
house-trespass by night—Intention. 


In a prosecution for lurking house-trespass hy night under sec- 
tion 456 of the Indian Penal Codo, the burden of proving what his 
intention was lies-upon the accused. Brij Basi v. Queen-Hmprears, 
J. L. R. 19 AIl, 74 distinguished. Balinakund Ram v. Ghausamrani, 
I. L. R, 22 Cal, 301 followed. 


ISHRI v. KING-EMPEROR ae sir an PE 052 
sections 463, 104—forgery. 





eme am eneee 


m e eenah oer aa- aae „b PO pne datati 





Whenever the words “fraud ” or “intont to defraud ” or “ frenadu- 
lently” occur in the deflnition of a erime, two clements at least 
are casential to the commission of the erime; namely, first, decait 
or an intention to deceive, or in some cases mere secrecy; and 
secondly, cither actual injury or possible injury, or an intent to 
expose some person either to actual injury or to a risk of possible 
injury by means of that deceit or secrecy. 


Under section 488 of the Indian Penal Code the makiug of a false 
document with any of the intents therein mentioned is forgery and 
section 404 sets forth when a person is said to maken false doeu- 
ment within the meaning of the Code. 


Therefore, if n person fabricates documents with the view of 
assisting another to bring a search on which he has beon engaged 
to a successful issue and intending to deceive the polico officer or 
officers to whom they are directed into ees on them as genuine 
doenments, he is guilty of forgery. Sir Fitz James Stephen's Iis- 
tory of the Criminal Law of England, Vol. I, p. 121, referred to. 
QE. v. Soshi Bhushan, 1. L. R. 15 AIL, 210. Q.-H. v. Abbas Ali, T. I. 
R., 25 Cal., 512. and Kotamraju Venkatroyadu v. Emperor, T. L. R., 
28 Mad., 00, followed. Websters Dictionary referred to. 


ALI HASAN v. KING-ENMPEROR —... si ie. ee HED 
section 471—-copy of forged 








teenie 


document—use of. 


Where a person took copies of forged documents and put those 
copies forward as evidence in support of his title, held that this 
was a use by him of forged documents. 


MULAI SrNait v. KING-EMPEROR ... be yi 190 


a, eaer -a ee pa 





Possession, Suit for—Trespasser—Previous possession of plaintif— 
Right of suit. i 
In an action in ejectment laid by the heirs of n deceased whose 
only title to the land was possession—heirs who at the highest 
had a right to possession, but had never entered upon possession— 
against transferees froma trespasser who nre in possession and 
whose possession in their own persons and in the person of their 
trrnsferor have been peaceable possession for twelve years all but 
two days. Held (per Knox, J., AIKMAN, J., dissenting) that it was a 
point fatal to the plaintiffs’ claim that neither thoy nor the person 
from whom they dorived title had been in possession at the tine 
when the trespasser had entered upon possession. To maintain 
trespass to real property the plaintiff must have been in posses- 
sion at the time the trespass was committed. Hodson v. Welker, 
L. R., 7 Ex., 58, referred to. 


BRI GOPAL v. AISHA 9 re eT YE 





am ee aena 


—— Adverse possession—iwo trespasaers—one claiming 
through the other—possession for 12 years. 

Tf the period of possession of attrespasser and his predecessor 
in title who was also a trespasser extends over n period of 12 
years, he acquires an absolute title to the property of which he 
has beou thus in possession. Govind Prasad v. Mohan Lal, 1.1. R., 
24 All, 157. * 


"BABU RAM v, BANKE BRBARI LAL yas wi Se 434 


+ 


INDEX. 


Possession—Suit for, by auction purchaser—-Delivery of formal 
possession—effect of-—Limitation saved not only against the judg- 
qrent-debtor but also against his co-sharer. 


Held that formal possession obtained by an auction purchaser of 
an undivided share saves limitation not only as against the judg- 
ment-debtor but as against the co-sharers with whom he is in 
joint possession. 


HANUMAN Das v. AMBIKA PARSAD 


_ —defence of linitation—platintiff to prove subsisting title 
—submerged land—constructive possession of true owners. 
When the defendant to n suit for possession of land pleads 
adverse possession, it lies in the first instance upon the plaintiff 
to prove that he was’in possession at some time within 12 years of 


oe suit, Jafar Husain v. Mashug Ali, I. L. Rọ 14 All, 193, refor- 
red to. 


Where a party is dispossessed m vis major, €. g, floods the cons- 
tructive possession of the land so long as the jand: remains sub- 
merged is-in the true owner, Secretary of State for India v. Krishna 
Mant Gupta, I. L, R., 29 Cal, 518, referred to. 

MAZHAR HASAN v. BEHARI SINGH 

eaea L E FON, 
See Limitation Act, 1877, schedule TI, article 142, 


Possessory title—heritable or not. i 


Possession is good title against all but the true owner, and a per- 
son in peaceable possession of land has, as against every one but 
the true owner, an interest capable of belug inherited, devised 
or conveyed. Asher v. Whitlock, L. R., 1 Q. B,, 1, considered. 


SRI GOPAL v. AISHA 


Practice—Claim for more than the plaintiff is entitled to—Decree for 
a proportional part. 


Soe Transfer of Property Act, section 05 . 


Oode of Oriminal Procedure, 1896—section staan: 
_ trate, jurisdiction of,—First complaint dismissed—Second complaint 
by a different person—same Acts. 


See Code of Criminal Procedure, 1895, section 406 


Pleadings—suit on one ground—Evidence on that question 
—change of pleadings—judgment onan other grownd—wundue in- 
fluence. 


When the plaintif came to Court on the allegation that a cer- 
tain document was executed by his mother while she was insane 
and offered evidence on the question of insanity, held it would 
not be safe for the Court to diseuss and consider the question of 
undue infiuence upon that evidence which was called fora totally 
different purpose. 


ISMAIL MOSSAJEE MUKARDUAL v. Harr Boo, P. C. 





Exercise of Judicial or quasi-judicial poiwers—orders in 
the absence of a party. 


See se sae a ede ais 
PEE from jail—Appeal through a pleader also—sum- 
mary dismissal of Jail appeal—pleader nor heard. 
Sce Code of Criminal Procedure, 1898, section 421 se 
Civil Procedure Code, section 246—Treaiment of plaint as 
an paleala in execution of decree, 
See Code of Civil Procedure, 1882, section 244 
-—— t Power of the Oourt to treat an appeal as an application 


under section 622 of the Code of uv Procedure. 
See Appeal ue sas eae 


8 





Q17. 


PAGE. 


507 


380 


502 


308 


119 


918 INDEX, 


Practice—Dissolution of purtnership—nothing found due to plaintiff 
but to defeudant—-form of decree.. 


See Codo of Civil Procedure, 1882, section 216 
Pre-emption—Nature of right. 


The right of pre-emption is a right which is incident to or arises 
out of the ownership of land, 


KOUNSILLA KUAR v. GOPAL PRABAD 


———— ———Digcontinuance of custom—Burden of proof—Purchase 
on few occasions by strangers no evidence of discontinuance, 


Where a custom of pre-emption is proved to have once existed it 
lies on the defendant vendee to show that it had come to an end. 
The fact that on two or three occasions strangers were permitted 
to purchase without objection is no evidence thal the enstom had 
come to an end, Ram Sarup v. Rital Prasad, A, W. N., 1004, p. 128, 
8.0, 1 A. L. J. R., 278, referred to. 


BRIJNANDAN LAL v. KUNWARI ... aT 





Wajib-ul-arz—recording custom of—previois one giving 
no such right—the latest silent—The right never claimed in respect 
of other sales—custom fallen into desuetude. 


Where the wajib-ul-arzes of a village prepared respectively in 
1860 and 1871 afforded evidence of the existence of a custom of 
' pre-emption, but that of 1886 proved that no such custom existed 
and the latest wajib-ul-arz was silent as to such custom, there also 
being evidence of salos taking place in the village withoat, the 
right being ever claimed. Held that the lower Court was justified 
in holding that the custom had not been satisfactorily proved. 


GULAB SINGH V. JAGRAM 


—between Hindus in Benares City—modification of 
Afuhammadan lato to be applied-—-performanuce of preliminaries 
necessary —meaning and not style of the statement making a claim 
for pre-emption to be considered. 


In a suit for pre-emption between Hindus in the absence of alle- 
gation or proof as to any custom different from or not coextensive 


with the Muhammadan law, that law must be applied to the case,’ 


and the performance of the preliminaries required by that law as 
condition precedent to the prefection of that right must be per- 
formed. According to the Hedaya itis the meaning and not the 
style of the statement making the claim that is to be considered. 


Held, therefore, that a claim couched in the words: “I havea 
claim for pre-emption on this house. If any one else purchase it, 
I shall be put to inconvenience. Go at this very moment and take 
the money from Shoshi Bhushan Sircar and tell Ram Charan and 
Ohakanri Devi to return the house by taking tho money,” clearly 
evidenced a desire on the part of the pre-emptor to claim the 
right. Where the words used are a mero statement of the fact 
that the speaker had a claim for pre-emption, the requirements of 
the Muhammadan law would not be satisficd. 


CHAKAURI DEVI v. SUNDARI DEVI 


~-————_custom of pre-emption—Sypecification in the first 
wajib-ul-arz—custom mentioned in the second walibual-arz without 
specification—Muhammadan Law. 


Where the wujib-ul-arz of 1864 gave a right of pre-emption to 
near brethren, &c., and at the settlement of 1888 the tvasib-ul-arz 
prepared only mentioned that the custom of pre-émption was 
accepted. Held that the custom referred to wasa custom ag 
recorded in the wajib-ul-arz of 1864 and not a custom under the 
Muhammadan Law. : 


POHEKAR SINGH v, MUHAMMAP HUSAIN KHAN i ~ 


191 
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Pace, 

Pre-emption—Wajih-ul-arz of 1864—record of custom—Subsequent 
wajib-ul-arz—right only recognised—Muhammadan Law, no appli- 
cation of. 


Tn the wajib-ul-arz of 1864 it was provided that if a share-holder 
desired to transfer his share, “the right of pre-emption was 
possessed first by his near brother, secondly, by the sharers in the 
patti, * * * &c.” In the next settlemont of 1884 a new wajib-ul- 
arz was prepared in the following words: “custom as to pre-emp- 
tion- no case of pre-emption has yet taken place but the right of 
pre-emption is acknowledged.” Held that the wajib-ul-arz of 1864 
was a record of custom and the later wajib-ul-arz was a recognition 
by the parties of the eustom prevailing under the earlier wajib-ul- 
arz, and that the Muhammadan Law did not therefore apply. 


DAULAT v., MATHRA ... bs ne aes vhs 207 
— Joint family—co-sharer— Wajib-ul-arz. 


Members of a joint undivided Hincda family other than the mem- 
ber who is recorded in the Collector’s books as a sharer in the 
mahal are co-sharers for the purposes of the pre-emption within 
the meaning of the wajib-ul-arz. Gandharp Singh v. Sahib Singh, 
I. L. R, 7 All., 184, referred to. 


The wajib-ul-arz of village provided: “When a share of any 
lambardar is to be sold or mortgaged, then the members of his 
family can first claim pre-emption, and in case of their refusal 
other co-sharers may do so.” . 


Held that where a vendor who was also the lambardar, lived 
jointly with his son, the latter could claim pre-emption in view of 
the terms of the wajib-ul-arz. 


RAGHUNATH v. MUSAMAIAT RAHAT BEGUM ... TR sya 641 


————Bhai karibi ekjaddi—plaintif a relation. 


Where a wajtb-ul-arz gave a right of pre-emption to a karibi 
ekjaddi hissedar, held that a co-sharer who was rolated to the 
vendor through a female was not such a hissedar. The jadd must 
be found in his own father’s stock and notin the stock of his 
mother. Ohattar Singh v. Kalyan Singh, 20 A.W. N., 188, followed. 


PENRAS v. UMRAO SINGH ge se sii ar 178 
e en oe Wa jib-al-arz, ambiguity of—Construction—Contract— 
registration—terminatlon of settlement. 


A contract of pre-emption recorded in a wajib-ul-arg does not 
require registration. In the absence of evidence to the contrary, 
such a contract will be held to last only as long as the settlemont 
during which it is made continues. 


Where the language of a wajib-ul-urz is obscure,.it affords no 
basis for a right of pre-emption. 


MAKHDUM BUKSH v, ALI HUSAIN KHAN aa at wu» 807 
Wajib-ul-arz—construction—transfer of muaf and 





khalsa. 

‘The wajib-ulawz of a village provided that when a share in the 
khalsa land is sold the co-sharers ina certaiy order will havo a 
right of pre-emption and when mafi is sold to a stranger “the 
right of pre-emption shall arise as regards that transfer.” Ina 
sult for pre-emption of a muaf share. Held that the condition ag 
to pre-emption in respect of the revenne-paying land governed 
the muaf land also, save that the co-sharers in general had a right 
to pre-empt the muaf land, whereas in the caso of khalsa land 
there was a gradition among the co-sharers. 


RANGLAL V. KANTA PRASAD Pei oe ee 515 


——— Wa jib-ul-arz, interpretation of—kimat—usufructuary 
nortqige—almple mortgage aid lease. 


Where in the entry regarding pre-emption in a wajib-ul-arz tho 
werds muntakil kare (transfer) and kimat (price) were used, held 


we 


920 
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Pre-emption—(continued.) 





that a right of pre-mortgage would arise in the event of a co-sharer 
making a usufroctnary mortgage of his share in favour of a 
stranger. 


Having regard to the object which underlies the provisions as 


` to pre-emption in a village administration paper, viz., the preven- 


tion thereby of intrusion of strangers into the village community, 
the word kimat should ho Interpreted to include the consideration 
given for a usufractuary mortgage with possession as well as for a 
sale. 


In this case the plaintiff pre-emptor was allowed to prove by 
evidence aliunde that a deed of sinple mortgage and a lease to- 
gether represented a transaction of usufructuary mortgage.’ 


HULAS RAI v. RAM PRASAD 


Sale-deed—value as evidence—fancy price paid—pre- 
emption on payment of that price. 


Whore in a pre-emption suit the pre-emptor pleads that the 
price of the property in sult is less than what the sale-deed 
describes, the sale-deed should be looked upon as the ultimate 
arrecment come to between the parties as showing the receipt of 
consideration and as being the evidence by which tho rights of 
parties ought to be determined, unless the evidence afforded by it 
has been rebutted by other evideuce to the effect that the consi- 
deration mentioned in the deed had not been paid and received. 


It is an olementary fact in pre-emption law that If a vondee is 
willing to pay even a fancy price many tines its value, for certain 
property and does pay it, the pre-emptor who wants to take over 
that property can do so only on payment of thet fancy price. 


Rs. 85,000 was the aggregate price of 10 villages agreed to be 
sold, but the parties to the sale transaction agreed that a separate 
conveyance should be executed in respect of cach of the villages 
showing the consideration to be paid for each village, held that 
there was nothing to prevent a vendor and purchaser from modi- 
fying a contract entored into between thom in any way thoy 
pleased or of rescinding a contract and ontering into an entirely 
new contract. Held also that the parties had an absolate right 
to arrange that the sale should be carried out by separate 
conveyances and to fix the price of each village at their pleasure. 
If the prices were fixed, as far as possible, to provent pre-emption 
there was no objection to this, provided the purchase money as 
set forth in each conroyance was in oach case actually paid. 


In this case, the pre-emptor was held liable to pay interest at 
the rate of 6 per cent. per annum on the sale price mentioned in 
the sale-deed for the period intervening between the date of his 
declining to purchase it at that price and the date of actual pay- 
ment under tho decree, 


O'CONOR v, QHULAM HAIDAR zii sats ai 
constructfion-—contract or custon. 


Where the recital in a wajib-wl-arz does not clearly show that it 
is a record of a contract it must be held to bo record of custom. 
Majidan Bibi v, Sheikh Hayatan, 1897, A. W. N., 3, followed. Where 
a wajib-ul-arz provided that co-sharers wished to “record tho 
matters entered below and that they will remain bound by it” and 
in matters of transfer it provided that at the time of transfer “itb 


‘shall bo necessary (lazim hoga)” for a co-sharor to transfer it to 


his co-sharer, held that the recital was not a record of contract 
and that the words lazim hoga did not make it a record of contract. 
It is always dangerous to construe one wajib-ul-ars by another. 


BALDEO SAHAI v. NAGAI AUTR oon que ean aa? 


Pace. 
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Pre-emption—constructlon—Wajib-ul-arz—record of contract end 
with settlement, 


Where chapter 2 of a wajib-ul-arz headed as “rights amongst co- 
sharer based on custom or special agreement” contained a clause 
about pre-emption with directions as to the regulation of price if 
there was any “difference between the seller and pre-emptor as 
regards the amount of price, it shall be settled as follows—in case 
of salo Re. 1 per kutcha bigha of the culturable land and in case of 
mortgago 8 annas per kulcha bigha of cultnrable land,” held that 
the record was a record of contract which came to an end with the 
ar oe in the wajib-ul-arz of which no such clause was to 

c found. l 


JAGANNATH SINGH v; DULAR KUNWAR s ni aie 830 


et tr an VATED TU-AEZ-—-Price— power given by wajib-ul-arz to 
appoint arbitrator to settle price—wajib-ul-araz wnenforcible. 


Where the terms of the tujib-wl-arz wero that when there wasa 
dispute with respect to the price ofa property the matter should 
he referred to arbitration and if the parties did not refor it, the 
Collector should have power to appoint an arbitrator with, held that 
the clause was incapable of enforcement and the wajib-ul-arz did 
not enable a Court to fix a substitute for the contract entered into 
between the vendor and the vondee a different contract with 
regard to the consideration for the sale. 


MELI LAL v. HET RAM a a i «a. 470 





-No sale—finding of sale—yendec's right of appeal— 
See Appeal, ^. xs ah sa ae re 843 


aa ee me ee Hit Dy widow on the death of her husband in whose 
lifetime the cause of action as to written suit for pre-enplion 
accrued. ` 


~ So long as the right of pre-emption is not barred by limitation 
or by any matter which would render it, inequitable to enforce it, 
the owner of the property, in respect of which the right to pre- 
empt exists, can maintain a suit for pre-emption, notwithstanding 
that he was not the owver at the date when the cause of action 
first accrued. The more fact that a Hindu did not, in his lifetime, 
exercise the right of pre-emption, does not preclude his widow, on 

. her succeeding to the estate, from exercising the option given to 
co-sharers to preempt. Muhammad Yusuf Ali Khan v. Dalkuar, 
I, L. R., 20 All, 148, followed. 


KOUSHILLA Kuan v. GOPAL PRASAD ` D i a 191 


———-—-vendee purchasing another share under a second sale 
pending suit—Effect of. 


Where a suit for pre-emption has been brought in respect of a 
sale, and the vendee, during the pendency of that suit purchased 
- another share in the same property in respect of which another 
guit was subsequently brought; held that the vendee did not be- 
come a co-sharer by virtue of his second purchase unless the 
period of limitation for pre-emption in respect of the second sale 
had expired and no suit had been brought. Bhagwan Das v. Mohan 
Lal, I. L. R., 25 All, 421, referred to. : 


KAULESHAR RAI v. NABIBAN BIBI... eae Sis zis 426 





——— — ~-—_-—_—— Wajib-ul-arz—Interptetation—-pre-emptors claiming 
as sons of vendora—No preference—iesale to a co-sharer before 
Bull, 


The wajibtul-arz of a pattidari village provided as follows: 
“The pattidars of all the three pattis in this village are own 
brothers and relations. Hence should any sharer of any patti 
be willing to sell his share, he shall in the first instance offer it 
to the co-sharera of the patti and in case of their refusal to any 
person.” Tho plaintiffs sued for pre-emption, claiming preference 
oa the ground that thoy were the sons of the vendor. 
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Pre-emption—(concluded.) 


Held that the mere fact that it is stated in the preamble of the 
wajib-ul-arz that the pattidars of all the three pattis in this village 
are own brothers and relations, gannot give preference to the 
plaintiffs, 


Tf property which is subject to pre-omption baving beon sold to 
a stranger is subsequently resold by the stranger vendee before 
suit to a co-sharer having equal rights with those seeking pre- 
omption, no suit for pre-emption will lio. Serlh Mal v. Hukam 
Singh, i L. R., 20 AIL, 100. 


NASIR ALI KHAN, v. NATHO BIBL... T . bd 


— gile wilh the concurrence of a cosharer—purchase by 
the co-sharer concurring—revesting—suit for pre-emption, maintain- 
ability of. 

The object of pre-emption is to keep strangers out of tho co- 
parcenary body of a village and to maintain tho unity of the co- 
parcenary body. If before pre-emption proceedings are instituted, 
the property has found its way into the hands of co-sharers, there 
is no reason for allowing pre-emption which is by the way a very 
weak right. i i 


Where certain property was sold to a stranger with the con- 
currence of two of the co-sharers, but before the suit for pre-emp- 
tion was institnted they again purchased it, held that the suit 
could not be maintained. The fact that the co-sharer concurring 
could not maintain a suit for pre-emption does not preclude him 
from purchasing and setting up a revesting of the property in him- 
self. Bhagwan Das v. Mohan Dal, I. L. R., 26 Al, 421, referred to, 


LIAKAT HUSAIN v. RASHID-UD-DIN oat ; 794 


———applicalion for restoration of posscssion—Coslsa not 
deposited by decrec-holder—set off. 


The appellants obtained a decrce for foreclosure on a mortgage. 
The respondents brought a suit and obtained a decree for pre- 
emption on payment of Rs. 2,100 “together with costs of the 
purchaser In the foreclosure case,” which amounted to Rs. 35-12-0. 
The costs of the suit (amounting to Rs. 117) were, however, award- 
ed to the plaintifs. They deposited Rs. 2,100 within time, but 
failod to deposit Rs, 26-12-0. Held that as the decree awarded 
the costs of the sult to the respondonts thoy wore entitled to set 
off that sum from tho amount which they were ordered to pay 
avd therefore Rs, 2,100 were in excess of the swn which they had 
to pay after deducting their costs. Jshriv. Gopal, L L. R., 6 Al, 
851, referred to. 


PERMANAND RAOT v., GOBARDHAN SAHAI .. Su ‘ti 804. 
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-attachment of pre-emption decree prior to the decree 
becoming absolute—attachment illegal. 


See Code of Civil Procedure, section 286, el. (k) Sa jsi 183 
———Heo Court Fees Act, 1870 ME ads i 838 

Presumption—Wakf—Cemelery,—Long user as— 
See Mahomedan Law se re “ae be isa 546 


Privy Couneil—Appecal—Limitation. 
See Limitation Act, 1877, section 5 van iat wed 1355 


Probate and Administration Act, 1881— section 93. 


Right of one of several executors to give a discharge tu respect 
of a decree debt. 


One of the several execntors has power to release a debt due to 
the deceased but that can only be when the debt subsists as a 
debt oe not when It has merged into a decrce In favour of all the 
oxecutors. 


LACUMAN Das v. CHATURBHUS Das ^ ‘i ie ar 49 


INDEX. 


Provincial Small Cause Courts Act (No. IX of 1887) 
—gection 17, application to set asidean ex parte decree—subsequent 
deposit of decretal amount— defect not cured. 


The deposit of the decretal amount or the furnishing of the 
security under section 17 of the Provincial Small Cause Courts 
Act is a condition precedent to the entertaining of the application 
to set aside an ex parte decrec. The defect is not enred by sub- 
sequently depositing the decretal amount. 


JAGAN NATH v. ONET RAM 
Sche- 


mer ee 


dule II, Art 41, 
See Jurisdiction ON . 


Public Demands Recovery Act (No. VII of 1880, Ben- 
gal), section 17- Jurisdiction of higher Revenue authorities to set 
aside a sale—Revisional firisdiction— Decision in purchaser's absence 
—Practice-—Limilation. 


The Bengal Public Demands Recovery Act applies to cases of 
road and other cesses. The jurisdiction conferred npon the 
higher revenne authorities over the proceedings of their subordl- 
nate oflicers appears to he of the widest possible character and 
applies to orders made after as well as hefore sales in exeention 
of certificates issued under the Act. 


Where a Commissioner purports to act in the exercise of his re- 
visional jurisdiction under section 17, Act No. VII of 1880 (Bengal), 
the periods of limitation applicable in ordinary cases are not 
hinding upon him. It is an elementary principle whieh is binding 
on all persons who exercise judicial or quasi-judicial powers, 
that an order should not be made agaist a man’s interest without 
there being given io him an opportunity of being heard. Whena 
Conunissioner, without hearing the purchaser, set aside a sale, 
held that the proper romedy of the purchaser was to apply fora 
rehearing. 


LAHTESHWAR SINGH v. RAM KIBHEN DAs, P. C. 


Railways Act (No. IX of1890)—sections 73 (6), 77, 140--nolice 
of a claim for refund—Service on Trafic Manager—not sufficient. 


Section 77 of the Indian Railways Act preeludes any person 
from maintaining a suit for a refund of an overcharge in respect 
of animals or goods unless the claim for a refund has been 
preferred in writing by him to the Railway administration within 
six months from the date of the delivery of the goods. 


The notification of a claim may be given either to the Railway 
administration as defined in scetion 8, sub-section 6, or in any of 
the modes mentioned in section 140. The service of notice upon 
the General Trae Manager of the Company is not a sufficient 
service within the meaning of section 140. Periaqunan Chetti v, 
South Indian Railway, 1. L. R, 22 Mad., 187; The Secretary of 
State for India v. Dipehand, 1. L. R., 24 Cal., 806; Hast Indian 
Railay v. Jeth Mull, 1. L. R., 26 Bom., 669, and Bombay, Baroda 
and Oeutral India Railway v. Sante Lal, L. L. R, 26 AH, 207 
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followed. ° 
THE GREAT INDIAN PENINSCLA RAILWAY v. CRANDRA BAT 
Redemption. 
| See Mortgage. 


Registration—Contract relating to Pre-emption. 
See Pre-omption us is bas aie sive 
Registration Act (No. III of 1877)---section 17— Lease lo cut 
trees in a forest—-no transfer of interest in immovenble property. 


Where ao lease of a forest for all kinds of trees was given under 
the following conditions :—‘ (1) Possession of the forest above- 
mentioned has been given frem date of exeention of deed, Cutting 


818 


698 


329 


924. INDEX. 


r 


PAGE, 
Registration Act (No. III of 1877)—(conlinued.) 


will begin from to-day.” (2) The contractors are entitled to cut 
from this forest for two years.’ Held that the agreement was to 
sell trees standing in a certain area and was nota transfer of 
interest in immoveable property and therefore was not one which 
was compulsorily registrable under section 17, Registration Act. 


MATHURA Das v. JADUBIR THAPA a o IBB 


Mme A del a A AA A 


transaction—validity of. 


Where a person borrowed Rs. 198 and executed two unregistered 
mortgage bonds for Rs. 99 each on the same date, held that as 
thore was nothing in the Registration Act which forbade the 
splitting up of a transaction in this manner, the bonds were valid. 


RAMJIMAL v. CHHOTE LAL oa on ite bag COL 





section 17—Splitting up of a 


a iS a a EAEEREN ESEE Ti O A 
See Section 50 ihe ak we 100 


sections 32, 33, 87—power of 
attorney-—not registered—effect of—Siubsequent appearing of the 
executant, whether defect in procedure. 


The jurisdiction of a registering officer only comes into force 
when a document is presented to him in accordance with law. A 
document may be presented by an agent holding a power of 
attorney, but that power of attorney would be recognised, only if 
the principal at the time of executing it resides In any part of 
British India where the Registration Act applies and if it he oxe- 
cuted and authenticated before the Registrar or Sul+registrar 
within whose jurisdiction the principal resides. 

Where therefore a document was prosented for registration by 
an agent whose power of attorney was not registered, but the 
Registrar summoned the executant and registered the document, 
held that this was not a mere defect of procedure but one which 
vitiated the registration and the appearanco of the cxecutant did 
not remedy the defect under section 87. Najib-un-nissa v. Abdul 
Rahim, I. L. R., 28 Al., 238, applied. 


IsHRI PRASAD v. BAI NATH ... sao T e 74 
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. —section 5DO— retrospective 
effect—stalutes, construction of—unregistered mortgage of 1801— 
Act XIX of 1843, section 2—Act XVI of 1804—subsequent registered 
mortgage. 


Itis a woll recognised principle of law ofthe construction of 
statutes, specially when the rights and liabilities of the parties 
are altered thereby, that they are not to have retrospective opera- 
tion unless the language is such as plainly to require such a cons- 
tvaction. Henco where an unregistered mortgage was made in 
1861, when registration was not compulsory, and a registored 
mortgage was made in 1900, held that the forior had priority over 
the latter, inasmuch as the effect of giving a retrospective effect 
to section 50 of the Indian Registration Act (No. TH of 1877) would 
be prejudicial to the tested rights which the plaintiff had at the 
date of the passing of that Act. By the repeal of Act No. XIX of 
1848 she had acquired a privilege which she did not possess 
before, viz, priority for her mortgage over subsequent instrumeats 
whether registered or not registered. 


HAR GOBIND v. KISHAN KOER .... bei is iei 820 
sections 1750-—-Unregister- ` 
ed conveyanee—Transfer of possession—Notice by holder of register- 

ed conveyance—equitable rights—Bona-fido purchause—Hstoppel, 


The Registration statute should not be made an engine to work 
injustice and thorefore the holder of a registered conveyance, who 
took it with notice of a prior unregistered conveyance, should not 
despite the provisions of the Registration Act, be given priority 
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Registration Act (No. III of 1877)—(concluded.) 





Re 


against the holder of the unregistered. deed. Benham v. K eane, 
1 Johnson and Hemming, 702, and Greaves v. Tofleld. [1880) L. R., 14 
Ch. D., 508, referred to. 


S and B executed an unregistered agreemont covenanting to 
got the name of N recorded in respect of a certain share which 
they transferred to him under the same document, in consideration 
of his procuring ovidence in asuit by the decree in which they had 
received the share transferred and other property. Tho namo of 
N was recorded in the revenue register. This agreement one fs, 
who was not a party, attested as a witness. S subsequently trans- 
ferred the same share to L under a registered document. The 
rights of N passed to the respondents and those of L to the 
appellants, 


Held that L having notice of dealings between S and N, the 
appellants, who were his representatives, could not in equity bo 
hoard to allege that N was not the owner of the sharo in dispute. 
By his acts and admissions § had precludod himself from honestly 
transferring the share in dispute to anyone but N. 

ANNUBLAL v. THE COLEECTOR OF BARRILLY 


eae cael Re a Hin arta SALES Aten AP 


See soction 82. 





section 87. 


gistration of Societies Act (No. XXI of 1860}— 


religious purpose includes charitable purpose—Rogistration of a 
religious insbifution not illegal —charitable ptr pose, 

A religions purpose isa charitable purpose; a socioty for reli- 
gious purposes would, therefore, ordinarily bo a socicty for chari- 
table purposes. Any mode of promoting the welfare of maukind 
Mies as a charitable object, White v. White [1893], L.R., 2 Ch. 41, 
followed. 


Charitable purposes are not restricted to the giving of alins or 
other charitable relicfs. 


Held, therefore, that the registration of a society founded for 
religious purposes under Act No. XXI of 1860, is not Hegal. 


ANJUMAN-I-ISLAMTA OF ALUTTRA v. NASIRN-UD-DIN 


Regulation No. 17 of is06— 


Sco Mortgage—Forecloswre 


Remarriage of Hindu W idows—Forfeiture of intrest in the 


estate of her first husband. 
See Hindu Law—Marriago 


Res judicata—morigage decree without making the son of the judg- 


ment debtor a party—sale—purchase by morlgugee—Exemption of 
son’s share in a suit by the son—purchase of that share by a simple 
money decree-holder against the sou—Suit for possession against 
the first purchaser and decreed subject to his rights~-Present by 
first purchase. 


The respondent obtained a decree for sale upon his mortgago 
agninst the father of H without making Ha party. H brought a 
suit for declaration that his share was not saleable as ho was not 
a party and obtaincd a decreo. Notwithstanding this his share 
was sold and purchased by the decree-holdor. J, in execution of 
his money decree against H, sold that share and purchased it 
himself. He then brought a suit for possession against the plain- 
tiff and obtained a decree “subject to any right which” the plain- 
tif might havo. The plaintiff brought this suit for possession on 
the ground that H, as a Hindu son was liable to pay bis father’s 
debt. Held that the decree in J's suit did not operate as res Judicula 
inasmuch asthe rights of the plaintiff were safeguarded in the 
decree and he could therefore proceed against H with a view to 
establish his obligation to satisfy his father's debt. 


JUGUL KRSHORE SAHU ve HARBANS CHAUDHRI oid 
9 


PAGB. 


100 


124 


791 


926 INDEX. 


Paan. 


Res judicata—Code of Civil Procedure (Act No. XIV of 1882), section 
13— Joint Hindu family—suit by one member for redemptionu—second 
suit by other members. 


The sons ina joint Hindu family governed by the Mitukshara 
become, by birth and in their own right, entitled to the family 
property. They can enforce this right against thoir father and do “+ 
not alain under him within the meaning of section 13, Code of 
Civil Procedure. A person is said to claim under another when 
he derives his title through that other by assignment or otherwise. 

Ram Narain v. Bisheshar Prasad, I. L. R., 10 All, 411, followed. 


Hence where ina previous suit for redomption brought by the 
tather the sons were not arrayed as party, a second suit by the 
sons for the redemption of their shares in the properly would not 
bo barred. 


SUNDER Lab v. CUHITAR MAL 5 ; . 644 


<a a Ad judicntion—personal decree with a decree for sale 
—cpplication for personal decree dismissed—Eveculion of original 
decree against person. 


Whore a combined decree under sections 88 aud 90 of the Trans- 
fer of Proporty Act has been passed, it is not necessary to apply 
for a personal decrec after the sale of the hypothecated proporty. 

Tf such an application is made any order passed on that is without * 
jurisdiction and cannot supersede the docree as originally mado 
aud cannot operate as a bar to tho decree being executed. 

SADHO SINGH v. MAHARAJA PRABHU NARAIN SINGH... an 606 

ee origcugee—lirst suit by >~second mortgage for sate— 

i Discharge of first mortgage by second mortgagee under his decree— 
second sult by second morigagee to sell property mortgaged to first 
mortgaygee—-Code of Civil Procedure (Act No. XIV of 1882), section 
13, explanation II, 


When a sceond mortgagee sned for salo of property mortgaged 
to him and offered and was allowed by the decree to redcem a prior 
mortgage and realised his morigage money by sale of the property 
mortgaged to him, held that a second swt by him to sell the rest of 
the property under the first mortgage which was discharged by 
him was not barred by tho rule of res judicata as laid down in 
explanation II of section 18 of the Code of Civil Procedure, 


AJUDHIA PRASAD v. HURDYAL aà ; Oa es BAL 


ee Binding in a previous suit nol embodied in the decree 
—effect of. 

If in the judgment findings have been recorded upon some issue 
against any party in whose favour tho deeree is, and that party 
clesires to have formal effect given to those findings, itis his duty 
to get tho decrece amended, but if he fails to do so, the decree, 
though in general ters, will stand good as finally deciding the 
issue raised by the pleadings upon which the ullimate determina- 
tion of the cause and the deerce itself rested, Jameit-un-uissa v. 
Latif-un-nissa, T. L. R., 7 All, 686, followed. 


UTTAM ISULOK Rat v. RAM NARAIN RAI... j 
~~~ --— Decree, grecution-—objection decided cx parte. 


Where au objection is taken to the oxceution ofa deeree and 

- that objection is dismissed ex parte and the order of dismissal is © 

not appealed against, held that that objection raised in a subse- 

quent exceution proceeding was ves judicata, Sheoraj Singh v. 
Kameshwar Nath, L L. R. 24 AIL, 282, followed. 


ABADI BEGAM V. MCUAMAIAD ABDUL GUAINTR ae a 198 


Ivi 





--section 103—Parlition—Joint properly—First suit 
dismissed for default—Second suit, maintainability of, 

The right to onforce partition is a legal incident of a joint 
tenancy, and so long as such tenancy subsits any of the joint 
tonants may apply to the Court for partition of the joint property. 
Nasrat-ul-lah vy. Mujib-ul-lah, I. L. R., 18 AN., 309, referred to, 


~ 


aene tme a a ta 


INDEX. 


Res Judicata—(concluded.) 


Held, therefore, Where tho flrst‘suit for partition was dismissed 
for default of appearance, a second guit for the same relicf would 
lie. 

BISHESHAR DAS v. RAM PARSOAD én gin ans 
Civil Procedure Code, sections 13 and 99 (a)—Suit for 


proflts——previous suit for same period dismissed as defendant not 
served—-effect of such dismissal, 


Where a suit for profits against three dcfendants was dismissed 


were 





_ owing to a failure of the plaintiff to cause one of the defendants 





to be served, held that a secound suit for profits for the same poriod 
against the same defendants was maintainable. The former judg- 
ment not being a decision on the merits did not bar the subse- 
quent claim. The principles embodied in section 99 (a) of the 
Code of Civil Procedure applied to a case like this. 


SITA RAM v, POKIUPAL SINGH 


Improper issue raised and tried, effect of. 


Senble—where parties to a suit accept an issue however im- 
properly raised, and the Court tries it as the main question in 
the case, if the party ‘against whom decision is given allows such 


` decision. to become final, the finding on the issue becomes res 


judicata, 
TRIBHUWAN BAIADUR SINGH v. RAMESHAR BAKSA SINGH, P. C. 


—_ Ad judicat ion—suit against father and son ona pro-note 


—— mey 


peaprenery 


~-80n exempted—decree agtinst father— subsequent suit by son to 
recover properly sold in execution of that decree. 


See Hindu Law 


* 


Adjudication— effect of decision of the Assistant Col- 


lector in a partition suit being set aside on appeal by a court to 


which no appeal lay—subsequent suit in the Civil Court. 
Sec N.-W.-P. Land Revonue Act, 1878, section 241 


Adjudication ex parte that the property was not an- 
cestral—sule—sebtinig aside sale on the ground that the property 
uxis ancestral, 


See Execution of Deerce 








Restitution of Conjugal rights—Valuation of suits for. 


See Bengal, N.-W.-P. and Assam Civil Courts Act 


Right to sue—dAlajor sued as a minor—stuit decreed—suit io set 


p—s 


Sere eii a 


aside the decree. 
See Major ... 


———Decree-holder taking possession of greater area than 


what was decreed—suit by judgment-debtor for possession. 


See Code of Civil Procedure, 1882, section 244 


——Application by assignee of a decree under section 232, 
Code of Civil Procedure, 188%, rejected—suit for declaration, 


See Code of Civil Procedure, 1882, section 232 


tt t 





See Code of Civil Procedure, 1882, section 244. 


Review of Judgment-— 


See Code of Civil Procedure, 1882, section 244 


Rules of the High Court, N.-W.-P. 


See High Court, N.-W. P. oe i 


Bales in execution of certificates issued under Publie Demands Recovery 


Act, 1880 (Bengal)—setting aside sale without notice—Remedy. 
*See Public. Demands Recovery Act, 1880 ... a she 


927 


PAOB, 


879 


576 


695 


10 


40 


140 


267 


187 


601 


428 


556 


582 


698 


928 = INDEX. 


Sale in Execution of a decree—Validity of— Mortgage —Decree 
ayxtinsl mortgagor passed before Transfer of Property Act (No. IV of 
1882)—E.vecution of decree—Allachment and sale of unhypothecated 
property —Iight of-—Mortgagee before sale to question the sale. 


Where a mortgagee prior to the passing of the Transfer of Propor 
ty Act obtained a decreo against the mortgagor gonerally coupled 
with a declaration of the len, the deerce-holder might proceed 
eithor against the person of the mortgagor and his property or 
against the mortgaged property, and his rights could not be 
curtailed by any provisions of the subsequently enacted Transfer 
of Property Act. Luchmi Dai Koori v. Asman Singh, 1. 1. Ra 2 Cak, 
218, followed. 


Where, therefore, a mortgagee, who had obtained a decree as 
above in 1881, attached unhypotheecated property in 1889, and 
brought it to sale in 1803, held that the validity of the sale could 
not be disputed by a person who had takon n mortgage upon this 
proporty from the mortgagor judgment-cdebtor In 1801. 


RAMBARAN SINGH V. GOBIND SINGH 


i ee tt for confirmation dismissed 
by first Court but decreed by appellate Court—Judgment-debtor no 
party to appeal—Secoud sale meanwhile, validity of. 


A suit for confirmation of an cxecution-sale held on May 6, 1889, 
was dismissed by the Court of first Instanco. The nuction-pur- 
chaser appealed but did not make the jadgment-dcbtor a party to 
the appeal. The appellate Court decreed the appeal, and a salo- 
certificate was eventually issucd on June 16, 1897. In the mean- 
time, on 7th November, 1894, the property was sold In execution of 
anotherdecree and purchased bya third person. 


Held that the judgment-iobtor not being a party to the appeal, 
the appellate Court was not compotecnt to set aside the decree of 
the first Court in hor favour, There was, thercfore, no bar to the 
second sale of the property in 1804, and the auetion-purchaser of 
1889 was not entitled to oust the auction-purchiaser of 1804, 


GIRJADYAL v. DEVI PRASAD aa ee be 

a nn ar ce mmo — pL Y of Lille. 
There is no warranty of title in sales under a deeree of Court. 
SUMER CHAND v. WAHID HUSAIN KIAN a 
aaam iid Leoa ienation by 


father—Right of the subsequently born son to question the aliena- 
tion, 


See Hinu Law—Joint property ... 
e se ting aside gale, 
See Execution of decree ii 














ae m< 


—sult by purcharer—Right to 
gue. à 
See Code of Civil Prodedure, 1883, section 244 





ERNA ana rt nN OE On of a mortgage 
in a proclumation of sale, effect of. 
See Code of Civil Procedure, 1882, section 287 we So 
a rm Pity Of sale. 
See Code of Civil Procedure, 1881, section 820 ibs T 


Security for good behaviour -starting af fresh proceedings 
immediately on the expiry of the previous security bond—admis- 
sibility of evidence of conduct prior to the expiry of the term 

~ of the previous Lond. 
See Code of Criminal Procedure, section 128 oe ah 


Shea law. 
See Mahomedan Law—Wakf ... es a ret 
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a Paur. 
Transfer of Property Act (No. IV of 1882)—section 11— 


Lessee of a house— partition suit maintainable. 


A lessee of an undivided portion of a house can maintain a suit 
for partition if it is neecssary to give effect to his transfer. 


MUHAMMAD JAFAR KHAN v. MAZHAR-UL-HASAN Ja ae 47-4 
em me SEEEN SL - Tras 
ferree, 


A lessee of a house is a transferee within tho meaning of section 
44 of the Transfer of Property Act. 


MUHAMMAD JAFAR KHAN v. ALTAZHAR-TL-HASAN a Re 474 





Sl gts a a a i cae a eee ion “b2——= lis 
pendens—deerce nisi for foreclosure—private sale of property 
before final decree— effect of. : 


A deeree for foreclosure under section 86 of the Transfer of 
Property Act is a decree nisi and not a final deeree, and the suit 
in which it is passed does not terminate until an order absolute 
for forcelosure is made under section 87. A purehase made before 
the passing of the order absolute is a purchase pendente lile and 
the purchaser is bound by the order absolute for foreclosure 
although he is not made party to it. Higgins v. Shaw, 2 Dru and 
Ware, 366; Chunnilal v. Abdul Ali Khan, I. L. R, 28 AR. 381, and 
Shivji Ram v. Waman, I L. Re, 22 Rom., 989 referred to and fol- 
lowed. Kadir Baksh v. Jwala Prasad, 1 å. L. d. R., 285, distin- 
guished. 


PARSOTAM NARAIN v, CHUEDA LAL a aii waa O75 


z rene mene ee ee BPCLION = GO—-10- 
demption of part on payment of porlion of mortgage money- pur- 
chaser in execution of simple money--nol Impleaded in former suit 
for forecloaure---effect of. 


The property in dispute was mortgaged by a deed of conditional 
salo to the predeecssor in title of the defendants who obtained a 
deeres for foreclosure against mortgagors only. Before the dec- 
reo the predecessor in tithe of plaintifis-respoudents had pur- 
chased a portion of the mortgaged property in exceution of a 
simple nfoney decree. The mortgagees knew of his purchase but 
did not make hima party. The plaintiffs brought’ this suit for 
redemption of the portion purchased by their predecessor. Held 
that the plaintiffs were not bound to redeem the whole mortgage. 
The defendants by the foreclosure decree having acquired from 
th ir mortgagors a share of the mortgaged property, the plaintiffs, 
being interested in a share of the mortgaged property, were 
entitled to redeem thoir own share on payment of a proportionate 
part of the amoant remaining duc on the mortgage, in the terms 
of section 60, Transfer of Property Act. 


Bri KISHORE v. MADHO SINGH see or a at 





en ret ee oe ete ene BOOKA OT, 


Section 61 of the Transfer of Property Act has no application io 
the case because that section refers to mortgages on different 


propertics. cy 
BHARTU v, DALIP dts Per ees ig a. 672 


< 


— Sei anaa maA e a demeniemaaa -rm 








section 72. 


Seetion 72 of tho Transfer of Property Act only reproduces tho 
doctrines which the Courts had adopted before the passing of that 
Act. Hence where a mortgage was made before 1882 and the 
Government rovenue was enhanced and the mortgagee had to pay 
the enhaneed revenue, the mortgagor was held Hable to pay tho 
enhanced revenue with interest at the timo of redemption. 
Cirdhart Cal v. Bhola Nath, 1. L. R., 10 AVL, 611, referred to. 


“THE COLLECTOR OF ALIGARH t, BOURA THAKUR DAS we 430 
+ 


~ 


939 INDEX, | 


Pact. 
Transfer of Property Act (No. IV of 1882)—section 82— 
Oontribution-—-Tiwo properties mortgauged—one sold to satisfy a 
prior claim—second property alone liable. r `. 


Where two proporties are mortgaged under a socond mortgago 
and one of thom is swallowed up by a first mortgage the whole 
burden of the second mortgago falls entirely on tho remaining 
property, the ownor of which has no right of contribution against 
the owner of the property sold to satisfy the first mortgage. 
Zdhir Singh v. Biri Singh, F. A. No. 68 of 1903, unreported, and 
Seshu Ayyar v. Kisina Ayyangar, I. L. R., 24 Mad., 96 followod, 


BOHRA THAKUR DAS v. Tue COLLECTOR OF ALIGARH = 430 


he nal loa 





nn ee renee SECLION S2—-gxtrl 
of property sold to satisfy earlier mortgage—subsequent mortgagee 
party—contribution. 


When proporty subject to a second mortgage is sold in execution 
ofa decree obtained on a first mortgage in a swit to which the 
second mortgagee was a party, the purchaser, whether he be a 
decree-holder himself or sn outsider, takes the property free of all 
claims under the second mortgage. 


One B mortgaged his property to plaintiff. Ho and his brother 5 
again mortgaged their respoctive shares to M. B thon mortgaged 
his share to plaintiff. Plaintiff obtained a deeree on his first 
mortgage, to which M was a party being interested in redceming 
B's share, sold’ the property and himself purchased it. Tho 
plaintiff then redeomed M's mortgage aud brought a suit on his 
third mortgage claiming the whole amount against S's share : 


Held that B's share having been entirely swallowed up by the 
prior incumbranee, no right of contribution in respect of the 
second mortgage can be cenforeed against that proporty and the 
whole burden of the second mortgage must fall on the property 
of 8. 


BALDEO PRASAD v. SHEODIAL Te ste or es 44} 


a eaea ene OCLION  88—Pro- 
perty subject to charge—suit maintainable 


In a suit for sale on foot of a mortgage of properties subject toa 
charge for maintenance. Held that the plaintiff did not occupy 
tho position of a second mortgagee and cowd maintain the snit. 
The person cntitled to maintenance from the properties had a 
charge thereon and was uot a mortgagee. 


Mata Din Kasodhan v, Kazim Husain, I, L, Re, 13 Al, 432, distin- 
guished. 


LALMAN v. MOHAN SINGU oni TE es bats 848 


a ce mercenaries BOCLLONS BO and OO 
—sale of part of mortgaged property with judgment-debtor’s consent 
in England—effect of suit in Ohancery Court, 


Certain shares ina Railway belonged to the defondants were 
ordered to be sold under section 89 of the Transfer of Property 
Act. At the request of iho defendants they wero sent to England 
for sale through a broker. The defendant gave a power of 
attorney in favour of tho Bank and also gave the stock certificate. 
The Railway Co. declined to act on the power of attorney or tho 
transfer in blank. Tho Bank instituted a suit in the Court of 
Chancery in England and obtained a decree for sale and sold the 
stock. The proceeds of salo having proved insufficient the Bank 
put in the present application for a deeree under section 90. 


Ifeid that the sale which took place in England must bo treated 
to bea sale had in connection with the deerce passed in this 
country but carried ont by the parties independently of the court 
in this country at the express instanco of the defendant judgment- 
debtors and that thoy could not bo heard to say that the salo yas | 
not in pursuance of the order for salo passed under section 89, 


INDEX. l 933 


. Paar, 
Transfer of Property Act (No. IV of 1882)—(continued.) 


_--— Held further:that unless the Railway stock was sold, the 
defendants could successfully object to the application under 
section 90. The stock having been sold, the decree under section 
90 should be passed. Muhammad Akbar v. Munshi Ram, [1899] A. 
W. N, 208 and Badri Das v. Inayat Khan, I. L. R., 22 AIL, 404, 
referred to. 


GAJADUUR LAL v. ALLIANOE BANK SINTA, LD. as ‘is 
——-seclions 88, 89. 











See section 52 as was ee a i 
— ——— —— section 88 and 90. 


See Res judicata is jia 
-=- — —— — ___—. section 90—sale 














of property—meaning of. 

The words ‘such sale’ referred to in section 0 of tho Transfer 
of Property Act mean a sale of property directed to be sold by 
the decree under section.88 and the order absolute under section 
89. Hence where thé property mortgaged was malikana rights 
in certain zamindari, but by mistale the decree directed the sale 
of the zamindari which was sold, held that the provisions of section 
90 were complied with and the decree-holder was entitled to n 
personal decree. Sheo Prasad v. Behari Lal, I. L. R. 25 Al, 79 
applied. 

SHIAM SUNDARLAL V. GANESH PRASAD sig si = 465 


eee tion 90--— 
Limttatton—instalment bond. 


See Limitation Act, Article 75 ... 


-m 











——— 


oh 468 
section 90. 


The institution of a separate suit for the purpose of obtaining 
the relief claimed by the plaintiff under section 90 is unnecessary 
and improper. An application under section 00 in the suit only is 
necessary. 


UTTAM ISOLOK RAI v. BAM NARAIN Ral 











ae r — 1u c M 





si ees 171 
section 90--Suit 


see ee fe 








et oe eS 





a ee m 


upon a mortgage. 


Where a party entitled to a charge claims not merely a remody 
against the property, the subject-matter of the charge, but also a 
personal remedy against the owner of that property, it would bo 
premature to pass an order under section 90 of the Transfer of 
Property Act, but it would not be premature to determine the 
extent and nature of the liability of the defendant. Hence where 
the question of personal liability was raised and determined in 
the original suit adversely to the plaintiff and the finding was not 
challanged, it is not open to the plaintiff to raise the question in 
a subsequent suit under section 90. 


Miller v. Digambart, 10 A. W. N., 142 followed. Musahib Zaman 
Khan v. Inayat-ul-lah, I. L. R., 14 All, 518, distinguished and 
doubted. ° 


UTTAM ISHLOK RAI v. RAM NARAIN RAI sie 5i 171 
aE T O 90, 

Bee Res judicata ies wise be sis G 606 

See sections 89 and 99 


—— m — -- m c _— ection 92—lease 
by mortgagee—leuse expries on redemption. 

When a mortgage is redeemed, a mortgagee is bound to trans- 
fer the property free from the mortgage and all other incumbran- 
ces created by him. Where, therefore, he has transferred a 
partion of the mortgaged land under a lease, the lense comes to 
an end when the mortgage is redeemed. 


RAMOHAND v. Ras HANS ve e se e Ò 
-» 10 E 
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Transfer of Property Act (No. IV of 1882) scc i33 — 
Extension of time, granting of —appellate Court, i 


The proper Court to hear an application to extent the time for 
payment o 


to extent the time in a case in which there has boon an. appeal, 


Sheo Narain v. Chunni Lal, L E. Ry, 23°AL 88, se a 
BABU PRASAD v. KUIALI RAN REA ee sa 
pets E ee section 95, 




















Section 95 of the Transfer of Proporty Act should bo. construed 
distuibutively, to make the condition.of obtaining possession 
apply only to the cases in which its fulllment is from the nature 
of the mortgage possible, and in other cases to mako tho oe 
follow upon redemption. 


MALIK AUMED WALI KEAN v.. SHAMSI JEHAN BROUD, P. C. 


truction—claim for more than the plaintif is entitled to—recovery 
of proportionate part. 


-— mn ae 





—— 





the amonnt dae to a mortgagee decree-holder, is the ' 
Court of flrst instance, but an appellate Court also has Jurisdiction, . 


800 


The plaintiff and dofendants executed a joint hond. The plaintiff | 


had to discharge it and claimed tho whole from the defendants 
alloging that he was a surety only. This vas found againgt? him 
and it was fonnd that he and the defondunts were jointly liable. 
Held that ho conld recover a proportionate amount from the 
defendants. Where a plaintiff claims more than what he is actu- 
ally entitled to, Lo ought not to be precluded from recovering a 
ee amount of what he actually paid and is so entitled 
o 


7 MALIK AHMAD WALI KHAN v, SHAMSI JBILAN R P, ©. 


eaae e i a a mii mamn  -— ection 99, 
Soe Code of Civil Procedure, 1882, section 244 


4 


~section  100— 
Oharge-—none in case of contingency—covenant in sale-deed—cous- 
truction of deed. 


A. sale-deed contained the following remi :—“ If in tho 











aaa ir A TR, et — a 


future any person appear as a claimant of the property sold and -' 


make a Glaim, in consequence of which there is an injury to the 
property sold or wedo not give possession * * * thon the pur- 
chaser may recover the money from persons or sold property 
** *.” Held that the covenant did not create a charge in favour 
of the porchaser. A document which creates a chargo within 
the meaning of section 100 of tho Transfer of Proporty Act, must 
bea document which creates a charge at the time and not merely 
the possibility of a charge. 


HARJAS RAI v. NAURANG 


a a a er et nme te a I BOCEION 100, 
Sec section 89 vid ae ig et or 


B , l araca o 0 


Landlord and tenant—tRepairs, right to execute—Executlon ts 


previous years—Hstoppel—onus of proof, 


Under section 108, clause (f), of the Transfer of Proporty Act, 
the lessee can onl -deduct from rent the exponses of repairs which 
the landlord was bound to execute. Whon the landlord has de- 
nied his liability to execute certain repairs, the tenant cannot 
roly upon the fact, that he had executed siwilar repairs in pre- 
vious years, &S an estoppel or as relieving her from the onus of 
proving the landlord's liability to executo such ropairs. 


BOLTN v. DONALD Sai i E cuie 


Trust—Posscasion given by Government by way of farm on , defautt of 
payment of Government revense—Nature of possession. 


See Limitation Act, 1877 ae sas are res 


* 


220 





__Vaseinato duty of—resistance to vaccination—Assault—Private 
GR A % 
It is no part of a vaccinator’s duty to insist on vaccinating a 
hild in opposition-to the wishes of the parents or: guardians, 
nand the vaccinator who docs so in spite of the wishes of the parents 
' ‘or guardians renders himsolf liable to a charge of assaulting the 
child. Those persons who resist the -vraccinator in Vaccinating 
_ the child do not excted their right of private defonce and cannot 
be convicted of any offence. Mangobind v. Empress, 30. W. N. 
627, followed. à uaaa" 


BAHAL v. KING-EMPBROR © oaa ‘ tee ‘ike 827 


Vendor and Vendee—covenant for quiet enjoyment—Vendee dis- 
possessed— damages. 


Where a lessee of an ocenpancy holding transfers his rights 
under a sale-deed covenanting that if the transferee loses the 
holding within a certain time he will be entitled to got damages 
from his transferor and the transferce is ejectod within that timo, 
he is entitled to recover damages from him (transferor); the 
mensure of damages being the less which the transferee will 
sustain by the deprivation of the enjoyment of the land for the 
residue of the term. : 


ALI HUSAN v. Ont Lat si a a „DOL 


» 
- 
* 
+ 


Waiver—accepting of irregular payments—No right to enforce covenant 
-—mortgage-deed. 


Where a mortgagee accepts irregular payments as payments 
made in satisfaction of a covenant in a mortgage-decd which pro- 
vided for payment by certain instalments he must be taken to 
haye waived his right to enforce the penalty provided for the 
breach of the covenant which he had an option to enforee under 








the doed. 
l Radha Prasad Singh v. Bhagwan Rai, I. L. R. 5 ALN, 289, followed, 
“ts SAKIUAWAT HUSAIN v. GAJADHAR PERSHAD aT i i 460 
confiscation of the rights of the owners—effect of-—Presuntp- 
tion, 

Y Bco Mahonmedun Law--Wakf _... iia ies 546 
~-—— Family custom—E vidence Act, 1872—sections 35 and 48 415 
Gift to an adopted son—failure of adoption—construction. 

See Gift yas ae aus pis se 415 
Wajib-ul-arz. 

See Pre-emption ‘si i 7 si 830, 850 
Widow Remarrage Act (No. XV of 1856.) 

Section 2 as ve ae 729 


Will—construction of. 


A will must be construed as speaking and taking effect with 
reference to the state of things in oxistertco immediately before 
tho.testator's death. This principle applies to Hindu wills also. 


SHIB SABITRI PRASAD v, THK COLLECTOR OF MEERUT... 717 





Loss of the original—Presumption of revocation. 


Where the original will is not to be found, there is 2 presump- 
tion in English ne that it has beon destroyed. But the presump- 
Hon is not so strong in India as in other conntries where wills aro 
taken greater care of. . on ae 

.¢ there was no evidence of the destroction of the will hy 
Rais put the plaintiffs relied on the non-production of the 
will and the deposition of certain witnesses who said that the 
testator had admitted having destroyed the will, held that Monee 
facts were not sufticient to establish the presumption of revocation, 


936 INDEX: 


WII (concluded. i Nee 


Stenea yv, Sfewert, 11 Sw. and Tra 820; Docedem Shatleross v. 
Palmer, 16 O. B. 757: Keen v, Keen, L L. Ry 8 P. and D. 105; 
Podmore v, Whatian, 3 Sw. and Tr., 410: Foreh v, Dir LUUR, 1C 
La Series, Fe Da BTL; Brown v, Brown, 8 F, and B.. 376, referred to, 


Suu SABIIRI PRAKAD v, TUE COLLECTOR oF MELREUP a.. TE 747 


- eee ee Probate - Benefit laken by person preparing wil Deed-poll 
executed simuliancaonsly— Onus- Indian Kuecession Ael (Xo. X of 
1869), section 15. 

If a pariy writes or prepares a will under which he lakes a 
kenet. that is. a elrciumstance that ought generally to excite the 
Huxpicion of the Court, and cally upon it to be vigilant and jealous 
in examining the evidence in support of the instriwvent, in favour 
of which if ought not to pronowee unless the suspicion is removed, 
and it is jJudieially satisfied that the paper pronounced docs 
express the true will of the deceased, Parry v. Bulla 2 ALP. CS, 
480, and Fuffon v. Andrew, L. Ra 7 H. G., HS, referred to. The 
onus to show that the will expressed the futention of the testator 
is on the party so wrlting or preparing the will bat the degree of 
suspicion excited and the weight of the buiden imposed on the 
person laking the benefit) must depend largely on the nature dad + 
amonnt of the beneflé taken by him and all the circumstances of 
the ease. 


Where a deed-poll executed by a testator isnot referred Lo in 
the will for the purpose of making, or soas to make jts contents 
part of the will, it is not within gection ðf, Indian Saceession Acl. 
IL is nol a testamentary document requiring probate, 


BAL GANGA BAL ù DHAGWAN DAS YALJI and others, P, CL sol 68 


rie MY Vint - 


See Mahomedan Law, 
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